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MUSSAMAT  FANNY  BARLOW  (Plaiotifv)  v. 
SOPHIA  EVELINE  OfiDE  and  others 

(Defendants)  .  '  "~ 

ON  APPBAIi  FBOM  THE  COURT  OF  THE  JUDICIAL  COM- 
MISSIONER OF  THE  PUNJAB. 

Will— DomicQ*-  R^ for  InUrpretaH^  to 

Property  from  Rente. 

The  construction  of  a  will  must  depend  on  the  law  of  the  testators  domicile  ;      ^  *&*<* 
bnt  if  no  particular  law  is  lappUoahle,  the  will  is  to  be  interpreted  according  to  7T* 

principles  of  natnral  Equity. 

In  applying  any  roles  to  the  wills  of  Hindu*,  Mahomedana,  or  Bast  Indian 
Christians,  respectively,  their  particular  habits  and  modes  of  life  most  be  looked 
to  guide  the  interpretation. 

From  the  context  of  the  will  and  surrounding  circumstances,  "  children"  may 
be  interpreted  as  illegitimate  children* 

Where  by  will  the  income  of  estates  was  left  to  devises  for  life,  with  a  gift 
over  of  the  corpus  on  their  death,  and  a  portion  of  the  income  instead  of  being 
divided  among  the  tenants-for-life  was  applied  to  the  purchase  of  other  estates, 
fold,  these  estates  did  not  pass  to  the  remaindermen,  but  formed,  the  absolute 
property  of  the  tenants-for-life,  and  passed  to  their  devisees. 

This  was  an  appeal  from  a  decision  of  the  Judicial  Commis- 
sioner of  the  Punjab,  whereby  a  suit,  brought  by  the  appellant, 
claiming  under  a  will  of  Major  James  Skinner,  to  establish  a 
right  to  share  in  his  property  devised  to  her  and  her  illegitmate 
eon,  was  dismissed. 

The  Court  of  first  instance  decreed  in  favor  of  the  appellant ; 
the  Civil  Judge  reversed  that  decree ;  and  the  Judicial  Commis- 
sioner affirmed  that  reversal. 

•Present  :—Tfl* Right  Hon.  thb  Lobd  Wisibubt,  Sib  J.  W.  Colvh-e, 
Sib  Joseph  Names,  ahd  Sift  Lawbibci  Pin* 

3— Oi 
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1*70  The  facts  were  as  follows  :— 

MutsAMAT        Colonel  Skinner,  C.  B.,  wlio  at  the  time  of  his  decease  com- 

IT      K  AV.T  otf 

r  manded  a  Corps  of  Irregular  Horse,  in  the  service  of  the    late 

Eve™™      ^as^    In^ia    Company,  was    eminent  in  his  profession,  and  in 

Ohde.        consideration  of  his  services  the  Governor-General,  in  1819,  bj* 

an  order  in  Council,  granted,  in  Altumga,  certain   villages  in 

the  district  of  Meerut  to  him  "  and  his  heirs  after  him,  or  to  such 

persons  as  he  may  devise  by  his  last  will  and  testament,  or  by 

any  other  valid  instrument,  with  their  heirs  in  the  proportions 

in  which  he  may  devise  the  same  to  them  respectively,  so  that 

"  each  holding  and  enjoying  his  own  share,  shall  conform  himself 

"  to  the  dispositions  of  his  said  will." 

•Colonel  Skinner  had  also  before  his  decease  acquired  consider- 
able landed  and  house  property  by  purchase,  and  had  taken  on 
lease  many  villages,  in  many  instances  the  Government  being  the 
lessors.  He  died  in  December  1841,  leaving  a  will  executed  on 
the  10th  May  1841,  the  material  part  of  which  is  as  follows  : — 

"  2nd. — I  will  and  direct  that  all  my  just  debts  and  funeral 
charges  be  paid  and  discharged  by  my  executors  hereinafter 
named. 

.  "  3rd. — I  will  and  bequeath  the  rest  of  my  property,  of  what- 
ever nature,  I  may  die  possessed  of,  or  that  may  be  coming  to 
me  by  gift,  will,  or  as  heir-at-law,  or  in  any  other  manner,  to  my 
sons  Joseph,  James,  Hercules,  Alexander,  and  Thomas  Skin- 

ner,  or  the  surviving  heirs  of  them,   in  equal  shares    or    divi- 
dends." 

And  after  bequeathing  certain  annuities,  the  testator  directed 
that  "  the  whole  of  the  above  sums  revert  to  my  sons  after 
the  death  of  the  legatees.  The  whole  of  the  above  sums  to 
be  paid  from  my  Altumga  and  zemindari  half-yearly,  or  Puslce 
dur  Fuslee." 

And  after  making  certain  donations,  the  said  will  provided 
as  follows  :— 

"  I  leave  and  bequeath  the  income  of  my  Altumga,   zemin- 
dari, and  tika  villages,  gardens,  and  houses    to  my  five  sons, 
herein  named,  Joseph,  James,  Hercules,  Alexander,  and  Thomas 
Skinner,   to    share    alike,  .  none   of  them  to  have   the  power , 
or  option  (even  if  they  all. agree)  to  sell  or  divide  any  landed 
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property  of  the   Altumga   or    zemindari.     One    of    my    sons, 
whichever  is  most  fib,  or  whoever  I  may   name    hereafter,    is 

to  manage  the  whole  concern,  for  whioh  trouble  he  is  to  get 
ten  per  cent,  from  the  whole  income,  and  he  is  bound  to  show 
^  faithful  account  current  yearly  to  his  brothers. 
€t  Should  they  like  to  live  together,  they  may  live  at  BelasJ 
poor,  and  build  houses  with  mutual  consent  in  [the  Altumge 
or  zemindari. 

"  Should  my  personal  property  not  pay  off  all  my  debts,  they 
may  sell  my  house  at  Delhi  and  my  garden  at  Trevellian- 
gunge;  but  should  the  personal  property  pay  the  debt,  the 
house  to  be  rented,  and  the  rent,  after  paying  for  the  yearly 
repairs,  to  be  divided  amongst  my  five  sons. 

"  In  the  event  of  the  death  of  any  of  my  boys  previously 
to  attaining  the  age  of  twenty-one  years  without  issue;  his 
or  their  portion  or  portions  of  the  Altumga,  zemindari, 
and  tika  villages  shall  revert  to  the  surviving  brothers  for  the 
benefit  of  the  survivors  and  their  heirs,  and  his  or  their  por- 
tion or  portions  of  other  property  willed  by  me  shall  be  equally 
divided  amongst  all  my  surviving  male  children. 
•  fC  I  will  and  declare  that  it  is  ray  intention  and  meaning  that, 
in  thp  event  of  all  or  any  of  my  aforementioned  sons  Joseph, 
James,  Hercules,  Alexander,  and  Thomas  Skinner  dying  and 
leaving  issue  or  children,  that  the  share  of  the  fathers  shall 
devolve  on  the  issue  or  children  to  be  by  them  divided  in 
equal  shares, 

.  "  I  will  and  declare  that,  in  the  event  of  the  death  of  all  mv 
reputed  children,  Joseph,  James,  Hercules,  Alexander,  and 
Thomas  Skinner,  and  without  issue,  that  my  Altumga  rights, 
zemindari,  tika  villages,  and  all  and  every  of  the  sums  be  - 
queathed  to  them  shall  devolve  to  my  daughters,  Louisa  and 
Elizabeth,  and  to  my  gr$nd-daughter  Sophy,  or.  their  lawful 
ssutts,  to  my  late  brother  Major  Robert  Skinner's  children 
and  their  issues,  in  equal  shares  and  dividends. 
;  "  I  will  and  direct  that  the  expenses  attending  the  education 
qf  my  twp  minor  sons,  Alexander  and  Thomas  Skinner,  as 
Urell  as  the  expenses  necessary  for  their  support  and  other 
Contingencies,  during  their  minority,  or  until  they  shall  attain 
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or  arrive  at  the  age  of  majority,  or  twenty-one  years,  shall  be 
defrayed  from  their  shares  of  the  Altumga,  semindari,  and 
tika  villages,  the  balance  remaining  to  be  paid  to  them  when 
they  become  twenty-one  years  of  age,— the  manager  to  pnt  the 
balance  of  their  shares  in  each  of  their  names  in  Company's, 
Papers/' 
And  after  directing  that  "  if  the  manager  finds  amongst  his 

brothers  any  capable  of  assisting  him  in  the  management  of 
the  estate,  trades,  or  affairs,  he  may  appoint  assistants  and  pay 

accordingly." 

And  after  giving  instructions  as  to  the  management  of  the  pro* 
perty  of  his  deceased  brother  Robert  Skinner,  by  whom  he  had 
apparently  been  appointed  executor,  the  testator  by  his  will  did 

,s  nominate,  constitute,  and  appoint  Joseph  Skinner,  Esquire, 
Lieut.  James  Skinner,  and  Lieut.  Hercules  Skinner,  his  sons 
as  executors  and  joint  managers  to  all  his  gemindari,  tika 
villages  and  Altumga  rights,  &c.,  &c,  of  that  his  last  will." 

Upon  the  testator's  death,  his  son,  James  Skinner,  took  the 
management  of  the  testator's  property,  and  during  his  manage- 
ment certain  properties  were  purchased  by  James  Skinner  as 
such  manager,  out  of  surplus  rents,  such  purchases  being  uni- 
formly treated  as  parts  of  Colonel  Skinner's  estate. 

Joseph  Skinner,  the  eldest  son  of  the  testator,  died  some  time 
in  the  year  1855  intestate,  leaving  an  illegitimate  son,  George 
to  whom  a  certificate  to  his  putative  father's  estate  was  granted 
under  Act  XX  of  1841,  and  he  received  the  income  of  Joseph 
Skinner's  shore  of  Colonel  Skinner's  estate  although  he  was 
not  a  legitimate  son  of  Joseph  Skinner. 

James  Skinner,  the  second  son  of  Colonel  Skinner,  was 
legally  married  to  a  Miss  Sophia  Barlow,  by  whom  he  had 
one  lawful  child,  the  respondent,  Sophia  Eveline  Orde, 
referred  to  in  Colonel  Skinner's  will  as  his  "  grand-daughter 
Sophy." 

During  Colonel  Skinner's  lifetime,  James  Skinner  appears 
to  have  formed  an  illicit  connexion  with  Charlotte  Barlow,  his 
wife's  sister,  and  to  have  had  illegitimate  issue  by  her,  one  son, 
Stewart.  Charlotte  Barlow  and  her  son  Stewart  were  turned 
by  Colonel  Skinner  out  of  his  house,    and   he  expressed  very 
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strong  indignation  at  the  connexion  so  fanned  by  James  Skin-       187° 

ner.     After  Colonel  Skinner's  death,  James  Skinner  cohabited  mussamat 

with  the  appellant,  Fanny   Barlow,  another  sister  of  his  lawful  *    Vt 
wife,  and  the  result  of  such  illicit  intercourse  was  a  son,  James      Sopiha 

'  Eveline 

Skinper  the  younger,  also  an  appellant.  Orde. 

•  James  Skinner,  the  son  of  Colonel  Skinner,  died,  having 
first  executed  a  will,  dated  the  10th  of  November  1859,  of 
which  the  following  is  a  copy  : — 

"  This  is  the  last  will  and  testament  of  me,  James  Skinner, 
a  Major  on  the  retired  list  of  Her  Majest's  Bengal  Indian 
Army,  and  second  son  of  the  late  Colonel  James  Skinner,  C.B., 
Commandant  of  the  1st  irregular  Cavalry.  Firstly,  I  give, 
devise,  and  bequeath  my  share  of  the  landed  interests,  devised 
to  me  by  the  last  will  and  testament  of  my  late  father, 
Colonel  James  Skinner,  dated  Hansee,  10th  May  1841,  con- 
sisting of  Altumga,  zemindari,  tika  villages,  indigo  fac- 
tories, houses,  and  other  lands  specified  therein;  also  all  and 
every  sum  and  sums  of  money  which  may  be  due  to  me  at  the 
time  of  my  decease;  and  also  all  other  debts,  or  money,  or 
bonds,  or  other  securities  to  be  equally  divided  between  my 
daughter,  Mrs.  Sophia  Eveline  Orde,  and  my  son  James,  and 
to  their  descendants  in  perpetuity,  and  a  salary  of  one  hundred 
(100)  rupees  per  month  to  their  respective  mothers,  Mrs. 
Sophia  Elizabeth  Skinner  and  Fanny  Barlow,  alias  Villactee 
Begum,  which,  on  their  demise,  is  to  revert  respectively  to 
their  children  above  named,  viz.,  Mrs.  Skinner's  to  my  daughter 
Mrs.  Orde,  and  Fanny  Barlow's  alias  Villactee  Begum's,  to 
my  son  James ;  and  likewise,  in  case  of  the  decease  of  the 
children  without  issue  or  descendants,  their  shares  are  to  revert 
respectively  to  their  mothers  as  above  mentioned.  And  I 
request  my  executors  will  adopt  measures  to  carry  these  my 
last  wishes  into  effect,  as  also  to  pay  for  my  son  James's  school- 
ing and  maintenance  as  long  as  he  is  a  minor,  and  to  invest 
the  surplus  of  his  share  in  the  best  Government  loan  that 
may  then  be  open,  and  to  be  made  over  to  him  on  his  obtaining 
the  age  of  maturity  or  twenty-one  years. 

"  As  my  son  James  is  not  educated  or  otherwise  provided  for, 
I  leave  and  bequeath  to  him,  and  to  his  mother  Fanny  Barlow 

4 


e 


BENGAL  LAW  REPORTS. 


[VOL.  V 


1870 


MD68AMAT 

F.  Barlow 

v. 
Sophia 
Evelini 
Obds. 


alias  Villactee  Begum,  the  whole  of  the  villages,  landed  pro- 
perty, &c,  &c.,  Ac.,  which  have  been  purchased  for  the  estate 
since  the  late  Colonel  Skinner's  demise,  and  in  which  I  have 
a  fifth  share;  also  my  house,  oat-offices,  and  other  lands  at 
Hansee ;  and  on  their  demise  the  share  of  the  one  to  devolve 
on  the  other  if  my  son  James  may  die  without  issue  or  descend-* 
ants.  Should  I  happen  to  die  in  debt,  I  ardently  hope  and 
beseech  my  executors  to  effect  such  arrangement  and  com- 
promise with  my  creditors  as  will  not  prevent  the  above 
legacies  from  being  carried  into  effect,  otherwise  to  make  a 
proportionate  deduction  from  the  share  or  income  of  each 
legatee. 

"  The  Isphihanne  sword,  with  the  golden  scabbard,  given  to 
me  by  my  late  father,  Colonel  James  Skinner,  in  1839, 1  leave 
and  bequeath  to  my  son  James;  and  on  my  demise  should 
any  of  my  personal  property,  such  as  my  rifles,  guns,  pistols, 
watch,  uniform,  plate,  &c,  &c.  &c,  which  may  be  then  in  my 
possession,  and  which  my  son  James  fancies  and  wishes  to 
retain  in  memory  of  me,  may  be  made  over  to  him,  and  the 

remainder  to   be   sold   for   the   payment   of  my  funeral  and 
testamentary  expenses. 

"  I  hereby  constitute  my  brothers,  Captain  Hercules  Skinner, 
now  an  unattached  Captain  on  Her  Majesty's  Bengal  Estab- 
lishment, Thomas  Skinner,  Esquire,  Colonel  C.  G.  Barlow, 
Major  Milne,  commanding  21st  Regiment  Bengal  Native 
Infantry,  Messieurs  Luckhmee  Chund,  Badha  Kishon,  and 
Crobind  Doss,  Seiths  of  Muttra,  and  our  faithful  and  trust- 
worthy agent  Lalla  Khealee  Ram,  to  be  my  joint  executors, 
and  hereby  revoking  and  making  voidable  former  or  other 
wills  by  me  at  any  time  heretofore  made,  I  declare  this  to  be 
my  last  will  and  testament,  executed  by  me  in  bodily  good 
health  and  in  sound  and  disposing  memory." 

Major  James  Skinner  appears  to  have  been  indebted  at  the 
time  of  his  decease  to  the  amount  of  70,000  rupees  and  up- 
wards. 

On  the  8th  October  1861,  his  wife  and  daughter  made  an 
application  under  Act  XXVII  of  1860,  for  a  certificate  of 
succession  to  Major  James  Skinner,  and  such  application  was 
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opposed  by  the  appellant,  Fanny  Barlow,  on  her  own  behalf,  187Q 

and  on  behalf  of  her  illegitimate  son  James  Skinner,  and  also  Mussamat 

by%  Major  James  ^Skinner's  other   illegitimate    son,    Stewart  '    £?L0W 

Skinner.     On  the    20th  of  December  1861,  tire  Judge  of  the  SoPHIA 

°  Eveline 

Civil.  Court  of  Meerut  directed  that  the  certificate  should  be      O&ds. 
granted  to  the  respondent  as  the  lawful  daughter. 

On  the  22nd  of  July  1862,  the  last-mentioned  decision  was 
confirmed  by  a  judgment  of  the  Sudder  Dewanny  Adawlut, 
North- Western  Provinces. 

The  appellant  thereupon  brought  the  present  suit  to  have 
her  own  and  her  illegitimate  son's  rights  declared* 

The  final  decision  being  wholly  against  her,  she  now  appealed 
to  the  Privy  Council. 

Sir  B.  Palmer,  Q.  C,  and  Mr.  Leith,  Q.  C,  for  the  appellants. 

Mr.  Pontifez,  Mr.  PHtchard,  and  Mr.  Nasmith  for  Mrs.  Orde* 

Mr.  Bell  for  Alexander  Skinner. 

% 

4 

For  the  appellants  it  was  contended  that  there  were  no  reasons 
for  applying  the  strict  rules  of  English  law  to  the  peculiar 
position  of  the  family.  Abraham  v.  Abraham  (1)  was  cited, 
and  on  the  subject  of  the  arrears  and  accumulation  ST.  M.  Soor- 
jeemoney  Bossee  v.  Denobundoo  Mullick  (2)  was  referred  to. 

The  respondent,  Alexander  Skinner,  supported  the  contention 
that  illegitimacy  was  to  be  recognized. 

On  behalf  of  Mrs.  Orde  the  English  law  was  relied  on  for  the 
interpretation  of  the  words,  and  Oooper  v.  Cooper  (3)  and  Haw- 
kins on  Wills,  page  80,  were  referred  to. 

Their  Lordships  took  time  to  consider  their  judgment,  and  on 
the  8th  March  their  judgment,  was  delivered  by 

Lord  Wbstbubt. — The  question  in  this  appeal  depends  on 
the  construction  and  legal  effect  of  the  will  of  Colonel  James 
Skinner,  who  was  an  officer  in  the  service  of  the  East  India 
Company. 

(1)  9  Moore's  I.  A ,  195.       (2)  6  Moore's  I.  A.,  526.       (3)  1 K.  &  J.,  65& 
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Colonel  Skinner  died  in  the  month  of  December  1841,  and 
at  the  time  of  his  death,  he  was  resident  and  domiciled  in  the 
Delhi  territory,  which  then  formed  part  of  the  North- Western 
Provinces  of  India,  but  which,  after  the  mutiny,  was  placed 
under  the  administration  of  the  Punjab  Government.  * 

The  construction  and  effect  of  the  will,  therefore,  must  depend 
on  the  law  of  the  domicile,  if  that  can  be  ascertained.  At  the 
time  of  the  Colonel's  death  there  was  no  lex  loci  of  the  province 
in  which  he  was  domiciled,  and  the  law  applicable  to  the  succes- 
sion of  any  individual  depended  on  his  personal  status,  which, 
again,  mainly  depended  on  his  religion. 

Thus  the  succession  of  a  Hindu  would,  as  a  general  rule, 
fall  to  be  regulated  by  Hindu  law,  and  of  a  Mahomedan  by 
Mahomedan  law,  and  of  an  East  Indian  Christian  by  English 
law ;  but  in  every  case,  for  the  purpose  of  determining  the  sta- 
tus personalis  >  regard  was  to  be  had  to  the  mode  of  life  and 
habits  of  the  individual,  and  to  the  usages  of  the  class  or  family 
to  which  he  belonged. 

If  no  specific  rule  could  be  ascertained  to  be  applicable  to  the 
case,  then  the*  Judges  administering  justice  in  the  province  were 

to  act  according  to  justice,  equity,  and  good  conscience. 

Such  is  the  substance  of  the  Regulations  as  explained  in  the 
case  of  Abraham  v.  Abraham  (1)  which  were  made  by  the  East 
India  Company  for  defining  the  jurisdiction  of  the  Courts  of  the 
Province  in  which  Colonel  Skinner  was  domiciled,  and  which 
were  in  force  at  the  time  of  his  decease. 

There  is  little  evidence  from  which  the  personal  status  of 
Colonel  Skinner  may  be  ascertained,  beyond  that  which  is 
afforded  by  the  will. 

It  is  stated,  and  there  is  proof,  that  he  was  illegitimate,  being 
probably  the  child  of  a  native  woman  by  a  European  father.  As 
a  commander  of  a  Corps  of  Irregular  Light  Horse,  he  acquired 
great  distinction  in  the  military  service  of  the  East  India  Com- 
pany, and,  in  consideration  of  his  services,  he  obtained  grants 
of  large  landed"  estates,  situate  partly  in  the  North- Western 
Provinces  and  partly  in  the  territory  of  Delhi. 


(1)  9  Moore's  I.  A.,  195. 
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The  form  of  a  renewed  grant  of  tome  of  these  estates  made         18^° 
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to  Colonel  Skinner  by  the  Marquis  of  Hastings  when   G-overnor. 
Greneral,  may  be  material  to  be  noticed.     The  grant  was  made  to  v. 

the  Colonel  in  "Altumga,"  to  take  effect  from  the  beginning  of  Ev°EPj^ 
the  year  1226,  Fuslee  era  (1819),  and  contained  this  special  form  of  Ohde. 
lfcnitatiOn,  viz. : — "  To  Colonel  Skinner  and  his  heirs  after  him, 
or  to  such  persons  as  he  may  devise  by  his  last  will  and  testa- 
ment, or  by  any  other  valid  instrument,  with  their  heirs,  in 
u  the  proportions  in  which  he  may  devise  the  same  to  them 
**  respectively,  so  that  each  holding  and  enjoying  his  own  share, 
"  shall  conform  himself  to  the  dispositions  of  the  said  will." 
Had  the  grant  been  simply  to  the  Colonel  and  his  heirs  in 
§€  Altumga,"  the  grant  would  have  come  to  an  end  on  the  death  of 
the  Colonel  without  leaving  lawful  issue,  and  the  superadded 
special  power  of  testamentary  disposition,  therefore,  is  regarded 
as  an  indication  that  the  grantee  was  conscious  that  he  was  not 
likely  to  leave  lawful  issue,  and,  therefore,  obtained  the 
grant  of  a  power  of  disposition.  This  argument,  however 
is  not  of  much  weight.  Colonel  Skinner  does  not  appear  to 
have  been  ever  married,  but  he  seems  to  have  kept  several  native 
women  as  part  of  his  family,  with  whom  he  cohabited,  and  by 
whom  he  had  several  children.    # 

There  is  nothing  to  indicate  the  religious  belief  or  profession 
of  the  Colonel  or  of  his  family,  or,  what  were  their  habits  or 
usages. 

His  origin  is  unknown  :  being  illegitimate,  he  belonged  to  no 
family,  and  all  that  can  be  collected  is,  that  he  was  probably  a 
eoldier  of  fortune,  who  rose  by  his  courage  and  military  skill 
to  a  certain  rank  and  distinction  in  the  Service  of  the  East  India 
Company. 

It  is  impossible,  under  these  circumstances,  to  affirm  that  any 
particular  law  is  applicable  to  the  construction  of  the  Colonel's 
will  or  the  regulation  of  his  succession.  Any  questions  that 
may  arise  respecting  them  must,  therefore,  be  determined  by 
the  principles  of  natural  justice. 

In  English  law  there  is  a  technical  rule  of  construction,  that 
under  a  testamentary  gift  to  children  as  a  class,  illegitimate 
children,  although  recognized  by  a  testator  in  his  life-time,  can- 
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not  be  permitted  to  share  jointly  with  natural,  lawful  children  ; 
and  the  respondents  contend  that  this  rale  is  applicable  to  the 
construction  of  the  will  of  Colonel  Skinner  ;  but,  for  the  reasons 
we  have  already  given,  we  are  of  opinion  that  Colonel  Skinner's 
succession  is  not  to  be  administered  according  to  English  law, 
and  that  there  is  no  room  therefore,  for  the  application  of  thfe 
English  rule  of  construction.  The  word  u  children "  where  it 
occurs  in  Colonel  Skinner's  will,  must  be  taken  in  that  sense , 

and  receive  that  signification  in  which  it  is  plain  from  the  lan- 
guage of  the  will,  and  the  dispositions  it  contains,  that  it  was 
used  by  the  testator, — that  is  to  say,  its  extent  of  meaning  in  the 
vocabulary  and  mind  of  the  testator  must  be  determined  from 
the  will  itself. 
The  testator  had  at  the  times  of  making  his  will  and  of  his 

death,  five  sons  and  two  daughters,  all  of  whom  were  illegitimate, 
for  it  seems  to  be  certain  {hat  no  rite  or  ceremony  of  marriage 
had  ever  taken  place  between  the  Colonel  and  any  one  of  the 
mothers  of  these  children. 

All  of  these  sons  and  daughters,  however,  appear  to  have  been 
acknowledged  by  the  testator  during  his  life  as  his  children, 
and  they  are  expressly  called  by  him  in  his  will  his  "  sons  and 
daughters/* 

Thus  the  will  begins  with  a  general  gift  "  to  my  sons  Joseph, 
James,  Hercules,  Alexander,  and  Thomas,"  and  after  giving  vari- 
ous pensions  to  servants  and  others  for  life,  the  testator  directs 
that  they  shall  revert  "  to  my  sons/' 

The  sons  are  again  in  a  subsequent  part  of  the  will  referred 
to  under  the  term  ''male  children,"  and  afterwards  they  are 
called  "  my  reputed  children/' 

It  appears  that  the  testator  had  a  brother,  Major  Robert 
Skinner,  who  like  himself  had  never  been  married,  but  at  the 
date  of  the  Colonel's  will  was  dead,  leaving  several  illegitimate 
children,  who  had  been  treated  and  acknowledged  by  their  father 
during  his  life-time  as  his  children. 

It  appears  also  from  the  will  of  the  Colonel,  that  he  had  been 
appointed  trustee  or  guardian  of  these  children,  and  must  be 
taken  to  have  been  well  acquainted  with  their  real  status  or 
condition  of  illegitimacy.     It  is  important,  therefore,  that  we  find 
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in  the  will  a  devise  in  certain  events  "  to  my  late  brother,  Major 
Robert  Skinner's  children  and  their  issues  in  equal  shares." 

Here  the  illegitimate  offspring  of  Major  Robert  are  called 
his  children,  and  are  associated  as  tenants  in  common  with  the 
testator's  daughters  and  granddaughter  and  their  lawful  issues. 
•  The  correctness  of  the  interpretation  which  we  put  on  the 
word  "  children  "  in  this  will,  as  denoting  the  offspring  of  sons, 
is  much  confirmed  by  the  fact  that  there  is  a  marked  change  of 
expression  in  the  will  when  the  Colonel  speaks  of  the  issue  of 

Lis  daughters. 

It  is  natural  to  suppose  that  he  would  shrink  from  the  thought 
of  his  daughters  forming  any  other  connections  than  those  of 
lawful  marriage,  or  of  their  having  any  but  lawful  issue. 
Accordingly  when  he  provides  for  the  event  of  the  death  of  all 
his  reputed  children  (meaning  his  five  sons)  without  issue  or 
children,  and  directs  that  the  property  given  to  them  shall 
devolve  to  his  daughters  Louisa  and  Elizabeth,  and  his  grand* 
daughter  Sophy  (who  was  born  in  wedlock),  or  their  lawful  issues, 
we  find  a  remarkable  change  of  expression  which  is  not  to  be 
found  in  any  of  the  gifts  to  the  children  or  issue  of  his  sons. 

It  appears  also  from  the  evidence  that  the  Colonel's  eldest  son 
Joseph  (who  died  in  the  year  1865)  had  no  lawful  issue,  but 
had  one  illegitimate  son,  named  George,  who  was  born  some 
years  before  the  death  of  the  Colonel,  and  was  always  recog- 
nized and  treated  by  the  testator  as  his  grandson ;  and  it  is  also 
proved  that  on  the  death  of  his  father,  Joseph,  George — this 
reputed  son — was  permitted  to  succeed  his  father,  and  has,  in 
fact,  taken  the  share  devised  to  Joseph,  by  the  will. 

The  limited  signification  which  in  our  law  is  put  upon  the 
word  "  children,"  when  used  as  the  designation  of  a  class, 
and  not  as  descriptio  personarum,  is  probably  the  result  of  the 
Christian  law  of  marriage. 

According  to  natural  law,  the  children  of  a  man  mean  the 
issue  begotten  by  him,  and  the  criteria  of  this  condition  are,  the 
being  born  of  a  wedded  wife  or  wives,  or,  if  born  of  other 
women,  the  being  recognized  and  acknowledged  as  children  by 

the  father.  • 

With  regard  to  his  sons,  the  Colonel  probably  felt  the  same 
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indifference  as  to   their  being  married  or  not,  which  he   had 
shown  in  his  own  case. 

The  conclusion,  therefore,  at  which  their  Lordships  have 
arrived  is,  that  the  word  "  children "  in  the  wiil  of  Colonel 
Skinner  denotes  and  includes  as  well  illegitimate  as  legitimate 
children,  whenever  such  illegitimate  children  are  acknowledged 
or  treated  as  his  children  by  their  putative  father. 

We  proceed  to  apply  this  conclusion  to  the  case  which  is 
before  us,  and  which  arises  on  the  following  clause  in  the  testa- 
tor's will :— "  I  will  and  declare  that  it  is  my  intention  aud  mean- 
"  ing  that,  in  the  event  of  all  or  any  of  my  aforementioned  sons, 
Joseph,  James,  Hercules,  Alexander,  and  Thomas  Skinner 
dying,  and  leaving  issue  or  children,  that  the  share  of  the 
"  fathers  shall  devolve  on  the  issue  or  children,  to  be  by  them 
"  divided  in  equal  shares."  As  has  been  already  stated,  the 
first  son  Joseph  died  intestate  in  the  year  1855,  without  lawful 
issue,  but  leaving  an  illegitimate  son,  George,  who,  with  the 
assent  of  the  majority  of  his  uncles,  succeeded  to  his  father's 
share  under  the  devise. 

James,  the  second  son,  died  in  the  year  1861,  leaving  one 
legitimate  daughter,  Sophia  Orde,  and  an  illegitimate  son, 
James  Skinner;  and  the  question  is  whether  the  share  of 
James  the  father  in  the  property  devised  to  his  five  sons  by  the 
will  of  Colonel  Skinner  vests,  as  to  the  share  of  James,  in  his 
daughter  Sophia  exclusively,  or  iu  the  said  daughter  and  the 
son  James  as  tenants  in  common.  For  the  reasons  we  have 
already  given,  we  are  of  opinion  that  the  share  of  the  son 
James  belongs  to  Sophia  Orde  and  James  the  son  equally  as 
tenants  in  common.  James  is  named  and  described  as  his  son 
m  the  will  of  his  father  James,  and,  therefore,  there  is  a  natural 
equality  of  status  between  him  and  his  sister,  Mrs.  Orde  and 
both  take  equally  under  the  aforesaid  gift  made  by  the  will  of 
their  natural  grandfather. 

The  next  and  subordinate  question  in  this  appeal  relates  to 
the  will  and  succession  of  James,  the  second  son  of  the  testa- 
tor. 

By  his  will  dated  10th  November  1859,  after  devising  all 
his  share  of  the  landed  interests  devised  to  him  bv  the  will  of 
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his  late  father,  and  which  he  particularly  mentions,  and  after       18?° 
also  bequeathing:  all  sums  of  money  due  to  himself  at  the  time    Mussamat 

^  &  J  P.  Barlow 

of  his  decease,  and  also  all  other  debts,  money  bonds,  or  other         v. 
securities,  unto  his  daughter,  Mrs.  Sophia  Evelina  Orde,  and     evblinb 
his    sen   James,  to    be  equally  divided,   the  will  contains  the      °BDE» 
Following  passage :— "  As  my  son  James  is  not  educated  or 
"  otherwise  provided  for,  I  leave  and  bequeath  to  him  and  to  his 
"  mother,  Fanny  Barlow,  alias  Villactee  Begum,  the  whole  of 
"  the  villages,  landed  property,  &c,  &c,  &a,  which  have  been 
u  purchased  for    the  estate  since  the  late  Colonel   Skinner's 

te  demise,  and  in  which  I  have  a  fifth  share,  as  also  my  house, 
"  out-offices,  and  other  lands  at  Hansee." 

The  question  between  the  appellants  and  respondents  is,  what 
property  passed  under  this  last  devise  ? 

The  facts,  although  they  are  not  very  clearly  stated,  appear 
to  be,  that  whilst  the  estates  devised  by  the  Colonel  to  his  sons 
were  under  the  management  of  the  executors  or  managers 
appointed  by  the  Colonel's  will,  considerable  sums,  being  sur- 
plus rents  of  the  devised  estates,  but  not  drawn  by  the  devisees, 
the  sons,  were  laid  out  in  the  purchase  of  additional  landed 
property  ;  and  it  is  contended  by  the  respondents  that  these  new 
acquisitions  must  be  regarded  in  law  as  accretions  to  the  original 
devised  estates,  and  as  passing  with  them  under  the  gifts  made  by 
the  will. 

If  this  were  so,  the  share  of  James,  the  son,  in  the  purchased 
estates  would  be  divisible,  like  his  share  in  the  original  estates, 
between  his  daughter,  Mrs.  Orde,  and  his  son,  James,  under  the 
Colonel's  will,  and  would  not  pass  under  the  devise  contained 
in  his  own  will. 

But  their  Lordships  find  no  ground  for  this  conclusion,  and 
they  are  of  opinion  that  the  purchased  estates  follow  the  owner- 
ship of  the  ptfrchase-money,  which  was  the  absolute  property  of 
the  five  sons  in  equal  shares ;  and  they  are  of  opinion,  therefore, 
that  the  testator  James's  fifth  share  in  these  purchased  estates 
passed  under  the  aforesaid  devise  in  his  will. 

But  another  question  was  raised  at  the  bar  by  the  respond- 
ent's counsel,  who  stated  that   some  leases  granted  to  Colonel 

Skinner  by  the  Government  of  certain  villages  and  lands  expired 
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at  the  death,  of  the  Colonel,  and  that  renewals  were  made  by  the 
Government  to  the  Colonel's  devisees,  which  renewed  leases 
were,  it  was  contended,  obtained  by  virtue  of  the  original  owner- 
ship of  the  devised  estates,  and  must,  therefore,  in  equity,  be 
subject  to  the  gifts  made  by  the  will  of  the  devised  estates*, 

It   was  incumbent   on   the  (respondents  to  have  stated  arffl 
proved  the  facts  on  which  this  claim  is  founded,  so  as  to  have 

enabled  their  Lordships  to  decide  the  question ;  but  this  has  not 
been  done,  and  it  does  not  appear  to  have  been  considered  and 
determined  by  the  Courts  below. 

If,  however,  Mrs.  Sophia  Orde  requests,  and  is  content  to 
take  at  her  own  risk,  an  inquiry  on  this  subject,  their  Lordships 
will  recommend  that  such  inquiry  shall  form  part  of  the  order  to 
be  made.  Their  Lordships  will  humbly  recommend  Her  Ma- 
jesty to  reverse  the  decree  appealed  from,  and  to  declare  that 
Mrs.  Sophia  Orde  and  James,  the  son  and  daughter  of  Major 
James  Skinner,  are  entitled  in  equal  shares  by  virtue  of  the  will 
of  Colonel  SJrinner,  to  one  equal  fifth  part  of  all  the  estates  and 
property  thereby  devised  and  bequeathed  to  the  testator's  five 
sons  in  equal  shares  ;  and  also  to  declare  that  one  equal  fifth  part 
of  all  the  estates  and  property  purchased  or  acquired  after  the  death 
of  the  Colonel  by  means  of  the  rents,  profits,  or  income  arising 
from  the  estates  and  property  devised  and  bequeathed  to  the  said 
five  sons  of  the  testator,  absolutely  to  his  second  son,  James 
Skinner,  and  passed,  under  the  will  of  the  last-named  James,  to 
Mrs.  Fanny  Barlow  and  his  son,  James,  absolutely  in  equal  shares  ; 
and,  at  the  request  and  risk  of  Mrs.  Sophia  Orde,  let  an  inquiry 
be  made,  by  or  under  the  direction  of  the  Court  from  whose 
decree  this  appeal  is  brought,  whether  any  renewals  or  leases  of 
lands  that  had  been  held  by  the  Colonel  during  his  life-time  were 
made  or  granted  by  the  Government  or  any  other  persons  to  the 
executors  or  managers  of  the  Colonel's  will,  an^  under  what 
circumstances  and  for  what  consideration  the  same  were  made. 

There  remains  the  subject  of  costs. 

On  the  first  hearing  of  the  cause  no  costs  were  given  to 
either  party.  From  the  decision  of  this  first  Court  on  the  matters 
in  question,  Mrs.  Orde  appealed,  and  obtained  a  judgment  with 
costs,  from  which  the  present  appeal  is  brought.     In  the  opinion 
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of  their  Lordships,  Mrs.  Qrde  was  wrong  on  both  points  ;  and        1*70 


further  in  contending  that  the  fifth  share  of  her  father  belongs    Musbamat 
to  herself  exclusively,  she  is  claiming  inconsistently  with  what   F'  Baelow 
was  done  by  the  family  in  the  case  of  George,  the  illegitimate       Sophia. 
son  o£  Joseph.     Their  Lordships  see  no  reason,    therefore,    why       obde. 
the  ordinary  rule  should  not  prevail.     The  difficulty  has  arisen, 
not  from  any  uncertainty  in  the  language  of  the  Colonel's   will' 
but  from  the  contention  of  Mrs.  Orde  that  it  ought  to  be  inter, 
preted  by  English  law,  which  has   no  application.     Their  Lord- 
ships, therefore,  condemn  Mrs.  Orde  to  pay  the  appellant's  costs 
in  the  Court  below,  the  judgment  of  which  is   hereby   reversed 
and  also  to  pay  the  appellant's  costs  of  this  appeal.     No  order 
is  made  as  to  the  costs  of  the  respondent  Alexander  Skinner. 


HIGH  COURT. 

[FULL  BENCH.] 


Before  Sir  Barnes  Peacock,  Kb.,  Chief  Justice,  Mr.  Justice  Kemp,  Mr.  Justice 
Macpherson,  3/r.  Justice  M liter,  and  Justice  Sir  C  P.  Hobhouse,  Bart. 

GURU    GOBIND    SHAHA    MAN  DAL   ajjd   others   (Dependants)  v.  • 

ANAND  LAL  GHOSE  MAZUMDAR  asd  others  (Plaintipps)  *  **7* 


Hind e*  Lav?— Heir— Paternal  Uncle's  Daughter's  Son—Sapinda. 

A  father's  brother's  daughter's  son  is  entitled  to  be  recognized  as  an  heir 
according  to  the  Hindu  law  current  iu  the  Bengal  school. 
Oobmdo  Hwreekar  v.  Woomesh  Ghwnder  Roy  overruled  (1) 

This  was  a  suit  brought  on  10th  July   1868,    before   the      See  also 
Moonsiff  of  Sohur,  Zilla  Dacca,  to   recover  possession  of  1  anna  \^^'^'^ 
5  gandas  share  of  a  zemindari,  left  by   Gangadhar  Ghose,   the 
sapinda  of  the  plaintiffs. 

*  Special  Appeal,  No.  1427  of  1869,  from  a  decree  of  the  Subordinate  Judge  of 
Dacca,  dated  the  23rd  March  I860,  affirming  a  decree  of  the  Moonsiff  of  that 
district,  dated  the  10th  July  1868. 

(1)  W,  E.,  Sp.  No.,  176. 
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1&W  The  following,  which  was  admittedly  the  family  tree,  will  make 


Guru  Gobind  the  case  more  intelligible  : 
Shah  a  Man- 


Dal 

v. 

Anand  Lal 

Ghose 
Mazumdab. 


Bistoram  Ghose. 


Pranballab. 


Ramshankar. 


Poddolochan 


( 

Brajaballab. 


Ranjit 


Parbati. 


Shibprasad. 


Odai. 


Haradhono. 


Kalikant,    Kashikant,   Gangadhar.  Kasheshory.     Mirtunjai  (adopted  ■on)' 

surviving,    deceased.    Widow  Dayamayi.  |  | 

Panohanan.    His  ions,  the  plaintiffs. 

The  plaintiffs  alleged  that  Gangadhar  Ghose,  grandson  of 
Ranjit  Ghose,  brother  of  their  great-grandfather  Parbati,  died 
in  1271  (1864)  leaving  the  property,  which  was  the  subject 
of  suit,  and  Dayamayi,  his  widow,  him  surviving  ;  that  they, 
plaintiffs,  were  the  legal  heirs  of  the  deceased  Gangadhar,  but 
had  been  kept  out  of  possession  of  the  property  by  the  defendants. 

The  defendants  alleged  that  they  had  purchased  the  property 
from  Dayamayi,  widow  of  Gangadhar,  who  had  sold  it  with  the 
consent  of  the  legal  heirs,  for  the  purpose  of  enabling  her  to  meet 
the  expenses  of  law  suits  and  other  necessary  expences,  such  as 
would,  under  Hindu  law,  render  the  alienation  by  her  valid. 

Before  the  Moonsiff  the  defendants  first  pointed  out  Pancha- 
nan  as  the  legal  heir  of  Gangadhar  ,  but  he  was  Gangadhar's 
father's  brother's  daughter's  son.  The  Moonsiff,  therefore,  refer- 
ring to  Gobindo  Houreekar  v.  Woomesk  OhunderRoy  (1)  decided 
that  he  could  not  be  heir  under  the  Hindu  law. 

The  defendants  then  pointed  out  Kalikant  as  the  legal  heir 
of  Gangadhar,  and  both  parties  admitted  before  the  Moonsiff 
that  Kalikant  and  the  plaintiffs  Were  samanodakas,  or  "  kinsmen 
allied  by  common  oblation  of  water."  The  Moonsiff  found  that 
the  plaintiffs  were  descendants  of  the  great-grandfather  of 
Gangadhar,  whilst  Kalikant  was  a  descendant  of  the  father  of 
the  great-grandfather  of  Gangadhar.     The  plaintiffs,  therefore, 

(l)  W.  R„Sp.No.l76. 
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being  "  nearest  of  kin"  were  the  legal  heirs.     The  defendant        1870 
also  pleaded  that  Mirtunjai,    the  father   of  the  plaintiffs,  had  GuR0  GoBI*i> 
not    been    legally   adopted ;  they,   therefore,    could    not  claim         dal 
through  him  as  heirs  of  Gangadhar.     This  plea  was  also  overruled    Anand  Lal 
by  th$  MoonsiflE,  who  further  found  that  the  sale  by  Dayamayi  was       Ghose 
*  illegal  and  void,"  and  decreed  the  plaintiffs'  suit  with  costs. 

On  appeal  to  the  Subordinate  Judge,  the  Moonsiff's  decision 
was  upheld  on  all  points.  In  the  course  of  his  judgment,  the 
Subordinate  Judge  remarked  :  "  In  the  case  of  Oobindo  Huree- 
kar  v.  Womesh  Chunder  Roy  (1)  it  has  been  ruled  by  the 
High  Court,  with  reference  to  the  principles  of  Hindu  law, 
that  the  grandson  of  a  father's  brother  cannot  succeed.  The 
Vayavastha  on  the  points  as  quoted  by  Baboo  Shama  Churn 
"  Sircar  (2),  in  the  new  edition  of  his  book,  being  opposed  to 
the  aforesaid  ruling  of  the  Hon'ble  Justices  of  the  said  Court, 
cannot  be  regarded  as  just  and  sound,  and  preferred  to  the 
"  ruling  in  question.  Panchanan,  therefore,  cannot  be  reckoned 
"  among  the  heirs."  He  dismissed  the  appeal,  and  decreed 
plaintiffs'  suit. 

The  defendants  then  appealed  specially  to  the  High  Court, 
relying  mainly  on  the  following  grounds  of  appeal : — 

1.  That  the  plaintiffs  being  the  fifth  in  descent  from  a  com- 
mon ancestor,  through  adoption,  were  not  connected  with  the 
family  so  as  to  be  entitled  to  succeed  to  the  property  of  another 
branch  from  the  common  ancestor  of  the  family. 

2.  That,  according  to  the  Dayabhaga  and  other  authorities> 
as  long  as  there  was  a  single  sapinda,  or  one  who  offers  the  cake 
to  any  of  the  three  ancestors  of  the  person  whose  succession  is 
in  dispute,  the  plaintiffs  are  not  entitled  to  succeed.  Such  a 
sapinda  was  Panchanan  the  grandson  (by  his  daughter,  Kashe- 
shory)  of  odai,  the  uncle  of  Gangadhar,  the  last  full  owner. 

3.  That  the  purchase  from  the  widow  having  taken  place  with 
the  consent  of  the  next  of  kin,  it  must  be  presumed  to  have 
been  for  allowable  causes. 

(1)  W.  F„  Sp.  No.,  176,  (2)  See  Vayavastha  Darpaoa,  Edition 

1867,  pp.  276—287. 
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1870  The  appeal  was  heard  by  Bayley  and  Hobhouse,   JJ.,  who 

Shaha^a™  referred  the  Allowing  question  for  the  opinion  of  a  Pall  Bench  ; 
dal         whether  a  father's  brother's  daughter's  son  is,  or  is  not,  included 
Anand  Lal   iQ  ^e  succession  by  the  Bengal  school  of  Hindu  law  ? 

Ghose 

Mazumdae.       Th.e  question  was  referred  in  the  following  judgment  by  • 

Hobhouse,  J. — The  question  is  whether  the  plaintiffs,  who 
are  the  sons  of  the  adopted  son,  Mirtunjai,  can,  in  the  presence 
of  Panchanan,  sue  to  set  aside  certain  alienations  made  to  the 
defendants,  special  appellants,  by  one  Dayamayi,  out  of  the 
estate  of  G-angadhar,  deceased. 

This  question  is  again  upon  the  arguments  divided  into  two 
parts  : — 

First. — Whether  the  plaintiffs,  being  but  descednants  by  adop- 
tion and  being  fifth  in  descent,  can  take  at  all ;  and 

Secondly. — Whether  Panchanan,  admitting  that  the  plaintiffs 
can  take  at  some  time  or  other,  is  not  the  preferential  heir,  inas- 
much as  he  is  admittedly  in  the  position  of  a  kinsman  who  can 
offer  two  oblations  to  the  deceased  owner  G-angadhar  ;  whilst,  on 
the  other  hand,  the  plaintiffs  are  admittedly  only  in  the  position 
of  distant  kinsmen. 

These  points  have  been  very  ably  argued  by  Baboo  Kali 
Prasanna  Dutt  for  the  defendants,  special  appellants,  and  Baboo 
Ramesh  Chaudra  Mitter  for  the  plaintiffs,  special  respondents, 
and  we  believe  that  we  have  had  the  whole  of  the  authorities 
bearing  upon  the  said  points  most  fully  set  before  us* 

It  is  admitted  by  the  pleader  for  the  special  appellants  that, 
if  the  adopted  son  were,  in  all  respects,  on  an  equality  with  the 
natural  son  in  the  matter  of  succession,  the  plaintiffs,  the  descend- 
ants of  an  adopted  son,  in  this  case,  would  not  be  out   of  Court 
simply   because   of  such  descent ;  but  it  is  contended  that  in 
this  matter  of  succession,  the  adopted  son  is  not  on  such  an  equa- 
lity ;  but  that  whereas  the  descendants  of  the  natural  son  are  heirs 
up  to  the   seventh  generation,  the  descendants  of  the  adopted 
son  are,  on  the  other  hand,  heirs  only  up  to  the  fourth  genera- 
tion, so  that  the  plaintiffs,  being  out  of  the  fifth  generation ,  are 
not  heirs. 
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This  contention  is  based  almost  entirely  upon  an  interpretation       1870 

that  is  sought  to  be  put  upon  certain  texts  and  comments  thereon  GcaD  G°BIND 
°  r        r  .  Shaua  Man- 

to  be  found  in  verses  18  to  26  of    Section  3  of  the   Dattaka        d/l 
Chandrika.  AnJd  Lal 

The  verse  mainly  relied  on  is  verse  18,  and  it  is  couched  in  these   „Gho8b 

_  Mazumdab. 

words  : — 

"  The  relation  of  sapinda  is  next  cosidered.  This  extends 
'•  to  three  degrees  :  in  the  family  of  the  natural  father,  by  reason 
"  of  consanguinity;  and  in  that  of  the  adopter,  through  connec_ 
"  tion  by  the  funeral  cake." 

Looking  to  the  words  used  and  to  the  context,  this  verse 
seems  to  me  to  be  at  once  a  proposition  laid  down  by  the  com- 
mentator for  consideration,  and  also  a  conclusion  to  which  the 
commentator  had  arrived;  but  the  question  seems  to  me  still  to 
remain  as  to  what  the  extent  of  the  question  was  which  the  pro- 
position was  intended  to  embrace  and  to  conclude. 

A  text  to  support  the  proposition  is  given  in  verse  19;  then  in 
verses  20  to  23  are  given  the  explanation  and  the  bearing  of 
that  text,  and  the  reconcilement  of  it  with  apparently  inconsistent 
texts ;  then  in  verse  24,  the  proposition  is  again  laid  down  almost 
verbatim  as  in  verse  18,  as  proceeding  from  some  other  com- 
mentator ;  and  then  again  in  verses  25  and  26  are  given  a  further 
explanation  and  the  further  bearing  of  the  text. 

I  cannot  but  conclude  from  the  best  consideration  I  can  give 
to  this  Section  3,  as  a  whole,  that  the  commentator  intended 
to  lay  down  the  proposition,  that  whilst,  in  the  case  of  the 
natural  son,  the  relationship  of  sapinda  extended  to  the  seventh 
degree,  in  the  case  of  the  adopted  son  that  relationship  extended 
only  to  the  fourth  degree. 

I  remark  that,  in  the  previous  part  of  the  Section,  he  had 
been  treating  of  two  classes  of  adopted  sons,  and  of  the  status 
of  these  two  classes  quoad  one  another  and  the  natural  sons  ;  and 
that,  just  before  the  introduction  of  the  proposition  in  verse  18,  he 
had  been  drawing  a  comparison  between  the  "  dwyamushyayana" 
or  the  son  of  two  fathers,  and  the  absolutely  adopted  son. 

He  then  came  naturally  to  considor  these  two  classes  of  adopt- 
ed sons  in  the  relationship  of  sapinda,  and  thus  the  proposition 
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1870        which  follows  is  made  to  embrace,   as  undoubtedly  it    does 
Goru  Gobipto  embrace,  both  classes. 

sqah*  Man       He  then  gives  the  text  and  showe  (verse  20)  how  it  applies   in 
v.  both  parts  only  to  the  son  of  the  two  fathers,  explaining  how  he 

Ghosk       alone  takes  in  six  generations,  three  of  Jthe  natural  and  three.of  the 
Mizumdab.    adoptive  father  (and  so  verse   25);  and  in  one  part  only  to  tti& 
absolutely  adopted  son,  showing  how  he  takes  in  three  generations 
upwards,  viz.,  to  the  adoptive   father,  grandfather,   and  great- 
grandfather. 

Then  follows  an  illustration  showing  that  the  taking  of  the 
adopted  son  extends  only  to  three  generations,  viz.,  in  the  case  of 
the  grand  son  by  association  with  the  adopted  son,  the  adopter, 
and  the  adopter's  adoptive  father  (verse  21). 

And  lastly  he  says,  the  fourth  generation  of  the  adopted  sons 
is  excluded,  because  the  adopted  son,  differing  from  the  natural 
son,  is  precluded  from  partaking  of  "the  wipings  of  the  oblations" 
(verse  22), "  and  thus  the  general  relation  of  sapinda  extending  to 
the  seventh  degree,  which  is  propounded  in  the  '  Matsya  Pura- 
na*  "  (in a  text  which  he  quotes),  u  is  barred  by  the  special  rule  in 
question,"  i.  e.,  by  the  special  rule  he  is  propounding  (verses  18 
and  24).  The  relationship  of  sapinda  "  which  might  be  inferred 
from  analogy  to  the  real  legitimate  son  "  being  not  only  not 
established,  but  prophibited  (verse  26). 

I  think,  therefore,  that  on  the  authority  of  the  Dattaka  Chan- 
drika,  on  which  both  parties  through  their  pleaders  rely,  it  must 
be  held  that  the  adopted  son  is  not  a  sapinda  beyond  the  fourth 
generation,  and  if  not  a  sapinda,  then  no  relative  at  all  after 
that  generation. 

It  is  then  contended  by  the  pleader  for  the  special  appellants 
that  when  the  adopted  son,  as  in  this  case,  is  thus  shown  not  to 
be  any  relative  at  all  beyond  the  fourth  generation,  he  cannot 
be  an  heir;  because,  under  the  Hindu  system,  heirship  is 
dependent  on  relationship,  i.  e.,  on  the  ability  to  offer  funeral 
cakes,  the  wipings,  water,  and  other  solemnities  by  reson  of 
association  with  generations  up  or  down  the  family  tree. 

Looking  to  the  general  foundation,  on  which  I  shall  after- 
wards have  occasion  to  say  that  I  think  succession  in  the  Hindu 
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family  is  based,  and  to  the  special  reasons  given  as  the  foumla-        1870 
tion  of  the   particular   system  of  adoption,  it  is  quite  clear  to  Guru  Gobind 
me  that,  as  a  general  rule,  relationship  is  the  foundation  of  the  Sha"a  Maw" 

DA  Li 

system  of  succession,  and  that  the  particular  system  of  adoption  v. 

follows  this  doctrine,  adoption  being  declared  to  be  "  for  the  sake      ^hose  AL 
<if  the  funeral  cake,  water,  and  solemn  rites  "  (verse  3,  Section  1);   maz^*">ae. 
and  arguing  from  the  foundation  of  the  systems,  I  should  be 
inclined  to  hold  that,  when  relationship  ceases,  then  the  right  of 
succession  must  fail ;  but,  on   tne   other  hand,  I  think  that  if  it 
should  be    found  that,  under  the  practice  of  the  system  of  adop- 
tion, as  described  in  the  Dattaka  and  other  authorities,  adopted 
sons  may  succeed  to  the  inheritance,  whilst  yet  they  cannot  per- 
form obsequies,   and  if  this  practice  has  justice   and  equity  and 
the  fitness  of  things  to  support  it,  I  think  it  will  be  our  duty  to 
uphold  it.     I  will,  therefore,   give  the  best  consideration  I  can 
to  the  authorities  submitted  to  us,  and  will  endeavour  to  discover 
whethor  or  not  there  is  in  these  authorities  any  declaration  of " 
a  right  or   practice  of  inheritance  in  the  adopted  son,  indepen- 
dent of,  and  bey  rid,  the  time  when  he  ceases  to  bo  a  relative. 

Now>  I  think,  in  the  first  place,  that  it  must  be  admitted  that 
the  provisions  of  Section  3  of  the  Dattaka  Chandrika  apply  to 
the  adopted  sdn  quoad  the  performance  of  funeral  rites,  and 
these  only.  Verse  1  expressly  says,  "  next  the  funeral  rites 
perfomed  by  a  son  given  are  determined." 

And  though  verse  18  does,  in  one  sense,  open  out  a  new  subject 
in  the  words  "  the  relation  of  saplnda  is  next  considered,"  yet  it 
is  quite  certain  that,  in  the  following  verses  of  the  section,  that 
relationship  is  considered  in  connection  with  funeral  rites  and 

not  otherwise   (verses  21,  22,  23,  and  26  expressly  referring  to 
one  or  more  of  those  rites). 

Then  setting  aside  the  division  of  the  Dattaka  Chandrika  into 
chapters  as  a  division  made  only  for  convenience  sake  by  the 
learned  editor  of  the  work,  we  still  find  that  the  author  himself 
treats  the  question  of  sapindaship  in  direct  connection  with  the 
question  of  funeral  rites  on  the  one  hand,  and  the  cognate 
question  of  the  impurity  of  the  adopted  on  son  the  other  hand  ; 
and  that  it  is  not  until  these  questions  have  been  entirely 
disposed  of  that  the  subject  of  the  inheritance  of  the  adopted 
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1870       son  is  commenced  upon,  a  new  subject  being  evidently  in  the 

Guru  Gobi  nd  mind   of   the  commentator,  himself   when  in  Section  5,    "On 

dai.   N    8UCCession  by  inheritance/1    h&   commences  with  these  words : 

v.  "The   inheritance  of  the  adopted    son   is  next  propounded " 

AnandLal  #  r  r    r 

Ghob*       (verse  1,  Section  5).  . 

azumdae.  jt  may  then,  I  think,  safely  be  said  that  Section  5,  taken  4s 
a  whole,  may  be  regarded  in  this  light.  Verses  1  to  18,  inclu- 
sive, may  be  said,  I  think,  simply  to  give  various  conflicting 
opinions  of  writers  on  the  subject  of  the  succession  of  tl»e  adopt- 
ed son,  a  word  of  explanation  being  put  in  here  and  there  in 
illustration  of  some  particular  text. 

In  verse  19,  the  commentator  may  be  said  to  be  endea- 
vouring to  reconcile  the  conflicting  texts  he  has  quoted.  Then 
in  verse  20  he  quotes  what  is  evidently  to  his  mind  the  ruling 
text  from  Menu. 

In  verses  21  and  22  he  refers  again  to  certain  other  conflict- 
ing texts,  and  in  verses  23  and  24  seems  to  me  to  give  that 
conclusion  of  his  own,  by  which,  as  he  is  the  ruling  authority, 
we  are  bound, 

"  Of  the  man  "  (Menu  says,  verse  20)   *'  to  whom  a  son  has 

been  given,  adorned  with  every  quality,  that  son  shall  take  the 

heritage." 

Then  the  commentator  explains  that  it  is  by  reference  to  this 
expression  "  adorned  with  every  quality  "  that  seeming  contra- 
dictions of  various  writers  are  reconcilable,  and  he  concludes 
in  verse  24  thus : — "  Therefore,   by  the   same  relationship  of 

"  brother  and  so  forth,  in  virtue    of  which  the  real  legitimate  son 
"  would  succeed  to  the  estate  of  a  brother  or  other  kinsmau,  where 

"  such  son  may  not  exist,  the  adopted  son  takes  the    whole 
"  estate  even." 

I  think  myself  that  this  last  passage  is  not  only  conclusive  on 
the  point  before  us,  but  that  it  is  in  consonance  with  the  tenor 
of  such  texts  as  I  have  been  able  to  collate  from  the  great  law- 
giver Menu,  with  the  whole  polity  of  the  system  of  adoption, 
with  the  opinions  of  men  learned  in  the  matter,  with  the  tenor 
of  the  decisions  of  the  Courts,  and  with  the  principles  of  justice 
and  equity. 

In  Chapter  IX,   Institutes  of  Menu,  verses  158  to  160,  I  find 
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that  "  of  the  twelve  sons  named  by  Menu,  six  are  kinsmen  and  187P               ; 
,e  heirs ; "  and  that  "  a  son  given  "  is  mentioned  as  one  of  these  Goru  Gobind 

who  is  of  the  number  "  of  the  six  kinsmen  and  heirs/'  and  heirs  HA^AL  AN" 

not  to  their  own  adoptive  fathers  only,  but  to  collaterals  also,.  ^J^  Ul 

In  the  Dattaka  Chandrika,  verse  1,  Section  3,  I  find  a  text  Ghosb 

wfiich  seems  to  say  that,  except  in  the  event  of  the  subsequent  Mazum,)±il 
birth  of  a  legitimate  son,  "  the  adopted  son  in  every  respect." 
(and  this  would  seem  to  throw  a  doubt  even  in  the  extent  of  the 
sajrinda  relationship  quoad  funeral  rites)    tc  resembles   the  real 

legitimate  one." 

Again,  in  Note  20,  page  227  of  the  same  authority,  I  find* 
the  learned  commentator  on  this  authority  maintaining  the- 
opinion  that  the  restriction  to  the  third  generation  of  the  adopted' 
son  refers  not  to  succession  to  collaterals,  but  to  funeral  rites 
and  the  like  only. 

Again,  as  indicating   the  polity   of  the  system  of  adoption,. 
I  find  that,  after  adoption,  the  adopted  son  resembles,   as  in 
every  respect,  the  natural  son  ;  that  the* filial  relationship  (In  the- 
absolutely  adopted  son  which  is  the  case  before  us)  with  the 
natural  family,  both  as  regards  succession  and  family  ties  and 
duties,  has  entirely  ceased;  and  that,  in  fact,  he  has  ceased  to 
be  a  member  of  his  natural  family,  and.  is  incorporated,  as  if  he 
were  a  blood  relation  unable  to  intermarry,  with  his  adopting 
family  (Dattaka  Chandrika,  verses  18  and  19,  Section  2 ;  verse  1,. 
Section  &  ;  verse  7,  Section  4  ;  Macnaghten's  Hindu  Law,  Volume- 
I,  pages  69  and  70). 

And  so  the  decisions  of  the  Courts.    The  adopted  son,  it  has 
been  held,  succeeds  both  lineally  and  collaterally,  and  the  reason 
is  that  he  becomes  for  all  purposes  the  son  of  the    (adoptive) 
father — Sumbhoo    Ghunder    Chowdhry    v.    Narain   Delia    (1). 
There  being  no   son  of  the  body,  the  adopted  son  "  represents 
€t  his  adoptive  father,  and   is  entitled  to  the  share  which  his  father 
*c  would  have  obtained  '* — Tara  Mohim  Bhuttacharjee  v.   Kripa 
Moyee  Delia  (2).     "An  adopted  son  has  all  the  rights  and  pri- 
vileges of  a  son  born  "  succeeding  as  a  son  of  the  body  would 
44  to  the  stridhan  of  his  adoptive  mother  " — Teencowree  Chatterjee 
v.  Dinonath  Banerjee  (3). 
(1)  Snth.  P.  C,  25.  (2)  9  W.  R.,  423-25.  (3)  3  W.  B.,  49. 
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1870  And  so  the  equity  and  justice  of   the   case;    for  when   the 

Gubu  Gobind  adopted  son  we  are  discussing  is  debarred,  by  reason  of  adoption 9 

HA  Dal  AW"  from  ever  claiming  either  in  himself  or  in  his  heirs  any  portion 

*•  of  the  estate  of  his  natural  father    (verses  18   and  19,  Section 

Gmose       2,  Dattaka  Chandrika ;  and  Macnaghten's  Hindu  law,  Volume  I, 

Mazumda*.    page  qq^  ^c  ^  ft  jfi  0byious  that  justice  demands  that  to  the  same 

decree  that  he  was  heir  to  his  natural  father,  to  that  decree  he 
should  be  heir  to  his  adoptive  father. 

On  a  careful  review,  therefore,  of  the  authorities,  I  would 
give  the  first  issue  in  favor  of  the  special  respondents. 

I  address  myself  to  the  second  question  that  is  before  us,  and 
here  I  find  myself  at  issue  with  opinions  given  by  no  less  than 
six  Judges  of  this  Court,  and  amongst  these  Judges,  by  our 
late  colleague,  Mr.  Justice  Pundit. 

I  need  hardly  say  with  what  hesitation  and  unwillingness 
I  have  arrived  at  an  opinion  different  from  that  of  these  learned 
Judges,  and  especially,  on   such  a  point,    from  that  of  the  late 

Mr.  Justice  Pundit;  and  but  that  my  learned  colleague 
Mr.  Justice  Bay  ley  shares  this  difference  of  opinion,  I  believe 
I  should  myself  have  waived  it  in  diforence  to  the  other  opinions 
I  have  alluded  to. 

But,  as  it  is,  the  subject  is  so  important,  and  involves  a  ques- 
tion so  vital  to  the  Hindu  family  life,  that  Mr  Justice  Bay  ley 
and  I  are  agreed  that  it  is  our  duty  to  submit  our  own  judgments 
upon  it  for  the  consideration  and  determination  of  a  Full  Bench. 

I  purpose  to  consider  first,  the  various  decisions  of  this  Court 
that  are  adverse  to  our  view,  and  then  the  text  of  the  various 
recognized  authorities  upon  the  subject. 

The  first  reported  case  is  that  of  Gooroogobindo  Ghowdhry  v. 
Hureemadhub  Roy  (1),  and  though  it  is  not  very  clearly  stated 
in  the  preamble,  the  question  there  seems  to  have  been  whe- 
ther the  father's  brother's  daughter's  son,  or  the  son  of  a  son's 
son,  was  the  preferential  heir.  The  learned  Judges  (Seton- 
Karr  and  Campbell,  JJ.),  maintaining  a  judgment  of  the 
learned  Judge  (Jackson,  J.)  of  Rajshahye,  held  that  the  son 
of  a  son's   son  was  to  be  preferred.     The  grounds  on  which 

(1)  Mar.  Rep.,  398. 
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the  learned  Judges   based   their   decision  seem  to  me  to   have 
been  shortly  these  :  they    considered    that,  in  Hindu  law,  the  Guru  Gobini> 
succession    through    females    was    quite  exceptional  ;  that  the         DAl 
Hindu  law,  like  that  of  ancient  Rome,  w^ts,  in  its  regulation  of  ^^d'Lal 
j3esc$nt,  agnatic  ;  that  most  relations  through   females  were  ex-      CJhose 
eluded  ;  that  the  succession   of  the  daughter  or  the  daughter's 
son  was  ah  anomaly  ;  that  whilst  the  Benares  School  was  against 
succession  of  this  nature,  the  authorities  of  the  Bengal  School 
were  not  consistent,  nor  unanimous  in  admitting  them  ;  that  the 
presumption,  therefore,  was  against  the  succession  of  the  son  of 
a  daughter  ;  and   that  the   presumption  had  not  been  rebutted 
by   any   sufficient    authority    or    established    practice    shewn. 
Virtually  the  learned  Judges  held  in  this  case,  that  the  brother's 
daughter's  son  was  excluded  from  the  inheritance,  and  the  main 
principle  on  which  they  based  their  decision  was  (as  they  held) 
that  doctrine  of  the  Hindu  system  of  succession  by  which  success- 
sion  through  a  female  was  quite  exceptional. 

It  seems  to  me,  after  the  best  consideration  T  can  give  to  the 
received  authorities,  that  the  principle  relied  on  cannot,  in  any 
sense,  be  held  to  be  a  principle  which  at  all  regulates  the  Hindu 
law  of  succession.  A  single  glance  at  the  table  of  succession  in 
the  Dayakrama  Sangraha  shows  that  out  of  theforty-two  enumerat- 
ed kinsmen  who  are  heirs,  there  are  no  less  than  five  who,  being 
females,  are  mentioned  as  direct  heirs,  and  no  less  than  ten  who 
being  males,  are  mentioned  as  taking  through  females,  i.  e.}  a 
proportion  of  15,  out  of  42  enumerated  heirs,  are  themselves 
females,  or  taking  directly  through  females.  Aad  again,  as  I 
hope  to  show  hereafter,  the  question  of  sex  as  only,  it  seems  to 
me,  if  it  has  any  bearing  at  all,  the  most  indirect  bearing  upon 
the  system  of  the  Hindu  succession  ;  but  rather  that  system  is- 
based,  not  upon  any  question  of  this  or  that  sex,  but  upon  the 
religious  foundation  of  oblations.  For  instance,  daughters  hav- 
ing or  likely  to  have  issue,  succeed,  because  they  confer  "benefits 
"  on  the  deceased  owner  by  presenting  to  him,  through  their  sons, 
"  funeral  oblations  at  solemn  obsequies :"  (verse  4,  Section  3,  Chap- 
ter I,  Dayakrama  Sangraha).  But  on  the  other  hand,  "daughters 
who  are  barren,  or  widows  destitute  of  male  issue,  are  incom- 
petent to  succeed,  because  they  cannot  benefit  the  deceased  owner 
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1870        "  through  the  medium  of  sons  by  offering  the  funeral  oblations;" 

Guru  Gobind  (verse  5,   Section  3).  So,  in  my  judgment,  it  is  not  as  a  rule  the 

ShahaMak-  gex  0f  the  parent,  but  the  competency  of  .the  particular  person 

v.  whose  case  is  being  considered  to  offer  or  not  to  offer  funeral 

ANGhDsIjAL   oblations  to  the  deceased  owner,  that  is  the  test  of  heirship.  It  is 

Hasumdar.    not,  in  short,  to  apply  the  doctrine,  because  he  is  the  brother's 

daughter's  son,  but  because  he  can,  or  cannot  offer  oblations  to 

the  deceased,  that  the  brother's  daughter's  son  is  or   is  not  an 

heir. 

Seeing,  therefore,  that  the  judgment  of  which  I  have  been 
speaking  was,  as  it  seems  to  me,  based  on  a  misconception  of  the 
main  principle  which  governs  the  Hindu  law  of  succession,  I 
cannot  subscribe  to  that  judgment ;  and  as  it  is  obvious  that  the 
judgments  in  Choorahmonee  Bose  v.  Prosonno  Ooomar  Mitter  (1) 
and  Rajdoololl  Sircar,  Appellant*  (2),  simply  followed,  without 
any  discussion,  the  ruling  to  be  found  in  Gobindo  Hureekar  v. 
Woomesh  Chunder  Roy  (3),  I  shall  proceed  at  once  to  consider 
that  ruling.  -         • 

That  ruling  is,  no  doubt  directly  in  poiut ;  and  the  learned 
Judges  (Norman,  Officiating  Chief  Justice,  and  Kemp  and 
Pundit,  J.  J.)  distinctly  held  that  a  brother's  daughter's  son  was- 
excluded  from  the  succession. 

The  judgment  concisely  stated  seems  to*  me  to  have  proceeded 
on  three  considerations,  viz.,  that  the  father's  brother's  daughter's 
son  was  not  enumerated  in  the  Dayabhaga  in  the  order  of  heirs  : 
that  the  text  in  the  Dayakrama  Sangraha,  in  which  such  son  was 
enumerated,  which  was  the  text  on  which  every  learned  writer 
of  modern  times  had  relied,  was  an  interpolation  ;  and  that 
inasmuch  as  these  facts  were  so,  therefore,  the  brother's  daughter's 
son,  whatever  might  be  the  consequences  to  the  Hindu  family, 
must  be  held  excluded. 

As  I  have  said  before,  with  such  authorities  against  me,  I  have 
hardly  been  able  to  persuade  myself  that  I  ought  to  maintain  a 
different  opinion;  but  the  more  I  have  consulted  the  original  Text 
Books,  and  have  considered  what  I  conceive  to  be  the  basis  of  the 
system  of  the  Hindu  law  of  succession,  the  more  convinced  I  am 

(1)  1  W.  K.,  43.        (2)  Unreported.        (Z)  W.  R.,  Sp.  No.,  176. 
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that  the  position  taken  up  by  the  learned  Judges  is  as  assailable  a  L        18?° 
law,  as  itisby  their  own  admission  on  the  principle,  wticb,  as  a  rule,  shIha^Tn-0 
governs  the  Hindu  family  life.  I  doubt  first  of  all  whether   the  fact        dal 
(and  it  is  admittedly  a  fact)  that  the  father's  brother's  daughter's    Anant>  Lal 
son  is  not  enumerated  in  express  terms  in  the  Dayabhaga,  as  amongs  t   MA^f*AR 
Jhe  heirs,  of  nceessity  excludes  him,  and  I  observe   that  under 
the  cognate  system  of  the  Mitakshara,  the  absence  of  such  enu- 
meration  does  not  exclude  (1).     I    would  then  first  observe   that 
the  brother's  daughter's  son  is  not  one  of  those  enumerated  a  s 
persons  excluded  from  the  inheritance   (see  Chapter  III  of  the 
Dayakrama  and  Chapter  V,   Dayabhaga),  and   if  not  excluded, 
then  is  he  not  included?    But  more  than  that,  I  observe    that 
Chapter  V   of  the    Dayabhaga  on    "  exclusion  from   inherit- 
ance"  was  written  with  an  express  purpose,  and  that  purpose  is 
declared  as   well  in  the   closing  ad  in   the   opening  part  of  the 
Chapter,  as  follows  i     "  In  the  next  place  persons  incompetent 
to  inherit  specified,"  why  ?   "  for  the  purpose  of  making  known 
by   the   exception,   competent    heirs." — Verse    1,    Chapter    V, 
page  101.  Then  the  author  describes  who  are  incompetent  heirs, 
and  the  foundation  of  such  incompetency,  and   concludes  (verse 
20):  "Thus  it  has  been  explained  who  are   persons  incompetent 
to  inherit." 

Then  taking  the  Chapter  as  a  whole,  the  foundation  of 
incompetency  is  it  seems  to  me,  the  inability  from  one  cause 
or  another  to  perform  funeral  obsequies  ;  and  on  the  other 
hand,  the  right  to  inherit  is  expressly  declared  to  be  the  reward 
of  benefits  conferred  (verse  6) ;  and  if  I  am  right  in  my  reading 
of  this  Chapter,  two  propositions  seem  to  me  to  follow  :  first, 
that  every  one  is  competent  to  inherit  who  is  not  by  this 
Chapter  declared  incompetent;  and  secondly,  that  eveiy 
one  who  can  present  funeral  obsequies  is  competent  to  inherit. 
And  in  the  face  of  this  Chapter  on  exclusion,  and  the  declared 
purpose  of  it,  it  cannot,  I  think,  be  logically  said  that,  in  a 
subsequent  Chapter  in  regard  to  "succession"  (Chapter  XI), 
the  author  of  the  Dayabhaga  intended  to  exclude  from  the 
inheritance   all   those  persons  whom    he    does    not  expressly 

(l)See2B.  L.K.,  F.B.,36,37. 
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18?°     .  enumerate  ;  neither  will  the  Chapter  itself,  I  think,  on  a  careful 

Cruau  Gobind  examination  ,  bear  any  such   construction*    In    the   first   place. 
Shaha  Man-  .  .     J  l  ' 

dxl  tnere  are  passages  in  the  Chapter  in  which  the  enumeration  is 
Anand  Lal  exPressty  not  complete,  as,  for  instance,  *iu  verse  13,  Section  6# 
Ghobr  page  216,  where  the  author  speaks  "of  the  maternal  uncle  and 
the  rest*"  Then  the  recapitulation  by  Srikrishna,  in  page  2^4,  is, 
clearly  not  complete,  for  the  same  author  in  the  Dayakrama  San* 
graha,  as  may  be  seen  by  a  comparison  of  his  recapitulation  here, 
with  the  succession  table  there,  omits  in  the  recapitulation  many 
heirs  who  appear  in  his  treatise,  and  the  tablo  drawn  therefrom. 
And,  then,  the  whole  foundation  of  succession,  as  laid  down 
in  this  Chapter  repeatedly,  requires  many  persons  to  be  enu- 
merated as  heirs  who  are  yet  not  so  enumerated  ;  and  I  remark 
that  the  learned  author  of  the  Vayavastha  Darpana  affirms  that 
there  are  thirty-one  such  heirs  omitted  in  the  Dayabhaga,  but 
enumerated  in  other  Commentaries  6f  equal  or  superior  accept- 
ance (Vayavastha  Durpana,  edition  1867,  page  280). 

The  great  principle  on  which,  I  think,  we  can  gather  that 
the  law  of  succession,  as  detailed  in  this  Chapter  of  the  Daya- 
bhaga, proceeds,  is  that  which  I  have  already  quoted  ;  and  it  is 
this,  namely,  that  the  right  to  inherit  is  the  reward  of  spiritual 
benefits  conferred  on  the  deceased  owner  of  the  property,  and 
that  the  order  of  the  procession  of  inheritance  depends,  as  a 
rule,  upon  the  extent  of  those  benefits.  Thus  we  have  the  oft- 
repeated  text  of  Menu,  as  governing  the  whole  system — <(  to 
,  three  must  libations  of  water  be  ma#de  ;  to  three  must  oblations 
of  food  be  presented  "  (Chapter  XI,  section  6,  verse  7  and  10), — ■ 

applied  to  heirs  up  to  the  fifth  degree  ;  and,  to  tako  the  case  nearer 
home  to  the  point  before  us,  we  have  the  brother  succeeding  by 
reason  that  he  oilers  three  oblations  (Chapter  XI,  Section  5,  verso 
4);  the  brother's  sons  and  grandsons  preferred  to  the  paternal 
uncle,  because  they  present  nearer  oblations  (Section  6,  verses 
5  and  6) ;  and  the  brother's  great  grandson  rejected,  as  too 
remote,  because  he  i£  not  a  giver  of  oblations  (Section  6,  verse  7) . 
And  though  it  is  true  that  we  do  not  find  the  father's  brother's 
sister's  son,  as  many  other  such  like  kinsmen,  enumerated  by 
Srikrishna  in  his  recapitulation,  yet  we  do  find  this  general 
principle  that  I  have  here  alluded  to,  broadly  and  distinctly  laid 
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down  in  these  terms,  namely  :  that  it  is  only  u  on  failure  of  all        *870 
"  such  kindred  who  present  oblations  in  which  the  deceased  owner  Gtrau  Gobind 
<{  may  participate,  that  the  succession  devolves  on  the  maternal         DAL 
u  uncle  and  the  rest,"  who  present  lesser  oblations  and,  long  after         *• 
them,  on  the  sdknlaya,  or  distant  kindred  (page  225).  Ghose 

•  My  judgment  then  is,  that  the  absence  of  any  express  mention  Mazomdab. 
of  the  father's  brother's  daughter's  son  in  the  enumeration  of 
heirs  iu  Chapter  XI  of  the  Dayabhaga  is  no  sufficient  reason  for 
holding  that  such  son  is  not  an  heir  ;  and  I  will  go  further  and 
say  that,  in  my  judgment,  the  absence  of  any  mention  of  such  son 
in  the  enumeration  of  excluded  persons  iu  Chapter  V,  and 
the  declaration,  if  I  am  right,  of  that  great  principle  on  which 
succession  is  based  (a* principle  by  which  the  son  in  question  as 
presenting  two  oblations  is  manifestlyentitledtothe  inheritance) 
throws  the  onus  on  the  other  side  to  show  why  the  said  son 
should  be  excluded. 

I  return,  however,  to  the  judgment  I  am  discussing,  and  I  have 
only  now  to  consider  that  part  of  it  which  bases  the  exclusion 
of  the  father's  brother's  daughter's  son  on  the  assumed  interpola- 
tion of  the  text  in  the  Dayakrama  Sangraha  by  which  the  said 
son  is  expressly  included  in  the  inheritance. 

I  quote  underneath  the  verses  (1, 2,  3,  Chapter  I,  Section  10, 
Dayakarama  Sangraha,)  including  that  verse  (2)  in  which  the  in- 
terpolation is  said  to  occur  ;  and  I  contend,  first  of  all,  that  to  my 
mind  it  is  very  doubtful  whether  verse  2  is  an  interpolation  at  all  ; 
and  secondly  that  if  it  is  so,  the  fact  is  not  conclusive  of  the   law 

Ver4e  1. — "  On  failure  of  the  brother's  grandson,  the  succes- 
"  sion  goes  to  the  father's  daughter's  son,  for  he  presents  three 
u  funeral  oblations,  namely,  to  the  father,  paternal  grandfather, 
"  and  paternal  great-grandfather  of  the  deceased  owner ;  i.  e.y  to 
"  his  own  maternal  grandfather,  maternal  great-grandfather,  and 

"  maternal  great-great-grandfather.  (According  to  Acharya 
"  Chudamani,  the  son  of  the  proprietor's  own  sister,  and  th  e  son 
"  of  his  half  sister,  have  an  equal  right  of  inheritance) ." 

Verse  2. — "  In  default  of  the  father's  daughter's  son,  the 
€€  brother's  daughter's  son  succeeds,  for  he  presents  two  funeral 
"  cakes  in  which  the  deceased  owner  participates,  namely  to  his 
u  (the  owner's)  father  and  paternal  grandfather." 
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1870  Verse   3. — "  Failing  him,    the   paternal  grandfather  is  the 

Guec  Gobind  "  successor,  for  as  the  father  is  entitled  to  succeed  on  a  failure  of 

DikL         "  the  heirs  of  the  deceased  owner,  ending  with  the  daughter's  son, 

Anand  Lal  "  so  ^  ^e  ru^e  a^  ana^08fJr  fc^e  succession  devolves  on  the  grand- 
Ghosb       "  father  in  default  of  heirs  down  to  the  father's  daughter's  son  ; 

"  and  because  he  presents  one  oblation  (namely,  to  the  owner** 
fi  paternal  great-grandfather,  i.  e.,  his  own  father)  in  which  the 
"  deceased  owner  participates." 

Now,  on  considering  the  wording  of  the  verses  I  have  quoted, 
and  generally  of  the  verses  in  this  treatise,  speaking  in  detail 
of  the  order  of  succession,  it  will  be  found  that  each  verse 
naturally  divides  itself  into  two  parts  :  the  first,  declaratory  of 
the  law  ;  the  second,  explanatory  of  the  ground  on  which  that 
law  is  founded.  Thus,  verse  1  : — "  On  failure  of  the  brother's 
grandson,  the  succession  goes  to  the  father's  daughter's  son.  " 
This  is  declaratory  of  the  law,  and  is  the  first  part  of  the  verse. 

u  For  he  presents  three  funeral  oblatiops,  Ac."  This  is  ex- 
planatory of  the  ground  on  which  the  law  is  founded,  and  io  the 
second  part  of  the  verse.  And  so,  in  verse  2,  it  is  first  declared 
that  "failing  the  father's  daughter's  son,  the  brother's  daughter's 
"  son  succeeds,"  because  it  is  explained,  he  "presents  two  funeral 
tf  cakes."  And  so,  in  verse  3,  it  is  declared  that Ct  failing  the 
((  brother's  daughter's  son*  the  paternal  grandfather  succeeds," 
because,  it  is  explained,  "  of  the  analogy  between  him  and  the 
"  father,  and  because  the  presents  one  oblation." 

It  is  in  the  words  descriptive  of  the  analogy  that  the  difficulty 
of  the  passage  in  verse  3  consists  ;  but  if  I  am  right  in  discon- 
necting the  declaratory  from  the  explanatory  part  of  the  verse, 
that  difficulty  seems  to  me  to  disappear,  because,  whether  the 
explanations  be  good  or  bad,  consistent  or  inconsistent,  they  are 
still  nothing  more  than  explanations)  and  they  are  at  the  least 
explanations  quite  consistent  with  that  policy  on  which,  if  I  am 
right,  succession  proceeds, — the  policy  which  makes  succession 
depend,  as  a  general  rule,  upon  the  number  of  oblations  that 
can  be  presented,  and  which  would,  therefore,  when  applied  to 
the  case  before  us,  prefer  the  father's  brother's  daughter's  son  as 
presenting  two  oblations  to  the  paternal  grandfather,  as  present- 
ing only  one  oblation. 
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Then,  on  considering  the    succession   in    verse    3  with  those        1870 
successions  which    precede  and    those  that    follow  it,  and  with  gubu  6obini> 

other  similar  successions  declared  in  the  table  of  the  Dayakrama  SHAHit  Man" 

.  DAL 

Sangraha,  it  is  at  once  manifest  that    the  succession  declared  in         *.. 

verse  $  is  not  only  in  its  exactly  appropriate  place,  but  is  in  per-      qHosb 
feet  harmony  with  the    whole  table    o£  succession.     Omit  it,  in-  Mazumdae. 
deed,  and  there  would  be  discord  and  inconsistency.     It  not  only 
succeeds  verse  1  because    of  the  presentation    of  only  two  obla- 
lations,  and  for  that  same  reason  precedes  verse  3,  but  it  chimes 
in  exactly  with  those  subsequent   successions-   numbered  19  and 
20,  and  26  and. 2.7  in  the  table,  about  which  there  is  no  dispute. 
It  is  said,  however,  that  this    fact    indicates  only  the  ingenuity 
of  the  interpolations,  but  on  this  I    would    remark  that,  on  such 
reasoning,  you  might  argue  away  successions,  19  and  20  and  26- 
and  27  also*  and  indeed  would  arrive  at  that   reductioad    absur- 
dum  by  which  you  would  be  obliged  to  hold  that  the  greater  the 
fitness  of  a  text  in  any  work  the  more   certain  the  interpolation.. 

It  is  then  said  that  the  passage  is  admittedly  an  interpolation,, 
and  a  vayavastha,  to  be  found  at  page  77  Macnaghten's  Hindu 
Law  Volume  II*  is  relied  on  ;  but  here,  again,  the  answer  is  that 
it  is  only  wanting  in  some  and  not  in  all  copies  of  the  Dayakrama 
Sangraha ;  that  we  "have  no  direct,  nor,  as  I  would  contend,  any 
indirect  evidence  of  interpolation  ;  that  we  do  not  know  that  the 
verse,  even  if  an»interpolation,  does  not  yet  declare  what  has  been 
the  recognized  law  for  years  ;  and  that,  at  least,  this  we  do  know 
that  such  an  authority  as  Macnaghten,  with  his  eyes  open  to  this: 
alleged  interpolation,  did  yet  determine  to  recognize  the  same  as 
apart  of  the  true  text  (Macnaghten's  Hindu  Law,  page  31,  Vo- 
lume I). 

Again,  in  considering  the  words  used  in  the  verse  descriptive 
of  the  analogy,  it  should  not  be  forgotten  that  the  analogy 
between  the  father  and  grandfather  is  not  a  complete  analogy ; 
that  whereas  in  the  one  case  it  descends  and  ascends  lineally,  in 
the  other  it  first  branches  off  to  the  mother,  then  again  to  the 
brother  and  his  son  and  grandson,  and  then  again  to  the  father's 
daughter's  son ;  and  if  reason,  which  we  are  told  is  to  guide  us, 
where  texts  and  commentators  differ  in  matters  of  Hindu  law, 
is  to  be  followed,  then  we  should,  undoubtedly,  expect  the  father^ 
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1870       brother's  daughter's  son  to  intervene   exactly  where  the  alleged 

Gubu  Gobiwd  interpolated   verse    would    make    him    intervene    in    order  of 
ShahaMa*.  succession# 

v.  To  the  best  of  my  judgment  then  I  cannot    say  that  the  verse 

Ghobe      in  question  is  an  interpolation ;  for  to   sum  up,  if    it  be  trus  that 

Mazuhdab.  ft  k  waQting  in  some  copies  of  the   original,    it  is  still  present  ilt 

others ;  it  is  not  irreconcilable  in  itself  or  with  its  context ;  it 
occurs  in  its  appropriate  place ;  it  has  been  deliberately  accept- 
ed by  a  great  authority  (Macnaghten),  and  it  is  perfectly  in  har- 
mony with  what  I  conceive  to  be  the  basis  on  which  the  Hindu 
system  of  succession  and  the  Hindu  family  as  an  institution,  is 
founded. 

But  even  if  it  be  conceded  that  this  particular  verse  be  an 
interpolation,  still  the  Hindu  system  of  succession,  on  which  the 
text  is  based,  does  to  my  mind  remain  declared  and  accepted, 
and  is  thoroughly  in  accordance  with  the  interpolation.  "  During 
"  the  life-time  of  parents,"  the  heirs  are  not  entitled  to  the  in- 
heritance, "  because  they  do  not  confer  any  spiritual  bene- 
"  fits  on  the  deceased"  (Dayakrama  Sangraha,  Section  1,  verse  4 
Chapter  I).  The  daughter  succeeds,  because,  through  her  son, 
she  presents  oblations  to  the  father  (Section  3,  verse  1).  The 
daughter's  son  succeeds,  because  he  offers  such  oblations  (Sec- 
tion 4,  verse  1).  The  mother  succeeds,  because  she  gives 
birth  to  those  who  offer  such  oblations  (Section  6,  verse  2). 
The  grandfather's  daughter's  sou  succeeds,  because  he  pre- 
sents  two  oblations,  and  so  the  uncle  s  daughter's  son  and  the 
paternal  grandfather's  daughter's  son  (verse  8,  9,  13,  Sec- 
tion 10).  And  it  is  not  until  "  failure  of  the  heirs  who  present 
"  oblations  in  which  the  deceased  owner  participates  that  the 
"remote  kinsmen  (sakulaya)  take"  (Section  10,  verse  21).  Thus 
far  the  Dayakrama  Sangraha,  and  in  like  manner  the  Daya- 
bhagha,  but  the  part  culars  are  even  more  precisely  given  in 
the  latter.  The  kinsmen,  sapiridas,  generally  first  take,  and  not 
till  after  them  the  sukalayas,  or  distant  kinsman  (Chapter 
XI,  Section  1,  verse  5,  and  verses  37  to  40).  The  nearer 
the  oblation,  the  greater  the  preference  (Chapter  XI,  Section  6, 
verses  5  and  6).  The  brother's  great.grandson  does  not 
succeed  as    a  sapinda,    because,  being  in  the    fifth    degree,  ho 
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is  not  a  giver  of  oblations  (Chapter  Xr,   Section  6,  verse  7).         1870 

According  to  Menu  :     uTo  three  must  oblations  be  made,"  and  Guru  Gobini> 

these  first  take;  "to  the  nearest  kinsmen  (sapinda)   the  inherit-  ShaiJ^Maii- 

'*  ance  next  belongs/'  and  not  untilfailure  of  these  do  the  distant  v. 

kinsmen  (sakulaya    or    samanodaka)    come    in    (Chapter    XI,       ghose 

Section  6,  verses  10,  13,  and  15.)     And  verse  17,  Section  6,  is   Mazumd1«- 

particularly  positive,  declaring,  on  the  authority  of  Menu,  that 

"  the  fifth  in  descent  not  being  connected  by  a  single    oblation 

u  is  not  an  heir,  so  long  as  a    person,  connected  by  a  single 

"  oblation,  whether  sprung  from    the   father  or   the   mother's 

"family  exists."    And  nearness  of  kin  depends  not  on  brith, 

but  "on  superiority  of  benefits    by  presentation    of  oblations  'r 

(verse  18)  ;  therefore,   such    a   kinsman  is  a  preferential    heir 

(verse  19)  ;  and  it  is  only  after  such  that  the  sakulaya s  come 

in    (verse  21).     The    rule    including  all    kinsmen    (verses  28 

and  81).     And  finally,  in   the   recapitulation    of  the    passage 

I  have  already  quoted, — "On   failure  of  all  such  kindered  (as 

those)  who   present    oblations    in    which    the    deceased    may 

participate,"  the  succession  devolves  first  on  those  who  present 

lesser  oblations,  and   finally  on  sakulayas  (page  225).     And  so 

Colebrooke's  Digest,  Volume  IV,  pages  159,  175,  181,  190,  226,. 

228,  and  234. 

Excluding  then  the  supposed  interpolated  verse,  I  still  find 
that,  on  the  authorities  quoted,  the  father's  brother's  daughter's 
son  is  included  in  the  succession ;  and  I  would  answer  the  second  « 

issue  before  us  in  the  defendant's  (special  appellant's)  favor,  and 
would  dismis  the  plaintiff's  suit  with  costs.  But  this  must  be 
dependent  on  the  decision  of  the  Fall  Bench. 

Bayley,  J. — I  concur  in  the  reference  to  the  Pull  Bench, 
for  the  reasons  stated  in  the  above  judgment. 

Baboos  Kali  PraJanna  Dutt  and  Krishna  Dayal  Roy  for 
appellants. 

Baboos  Ramesh  Chandra  Mitter  and  Oirija  Sankar  Mazum- 
dar  for  respondents. 


__   i 
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1870  The  arguments,  with  the  cases  and  authorities  in  support  of 


Gued  Gobind  them,  are  sufficiently  referred  to  in  the  "judgment  of  the  Full 
ShahaMan*  "  *     ° 

Dal        Bench. 

v. 
Anand  Lal 

Mazumdab.       T^e  judgments  of  the  Full  Bench  were  as  follows  : —  # 

Mitter,  J. — The  question  which  we  are  required  to  deter- 
mine in  this  case  is  whether,  under  the  Hindu  law  current  in 
the  Bengal  school,  the  son  of  a  paternal  uncle's  daughter  is 
entitled  to  succeed  to  the  estate  of  a  deceased  Hindu,  if  no- 
nearer  heirs  are  forthcoming. 

The  solution  of  this  question  depends  upon  the  true  construc- 
tion  of   the   Dayabhaga,    and  treatise  on   the    Hindu  law  of 
inheritance  by  Jimuta  Vahana,  the  acknowledged  founder  and 
chief   of  the  Bengal  schooL     The  other  authorities  current  in. 
that  school,  such  as  the   Dayakrama   Sangraha  of    Srikrishna 
Tarkalankar,  the  Daya  Fatwa  of  Raghunandan,  and  the  Vivada 
Bhangamul  of  Jagarnatha  Tarkapanchanana,   are-  all  of  them 
almost  exclusively  founded  on  the  Dayabhaga  ;  and  such  differ- 
ence of  opinion  as  there  is  between  tbeni  and  the  fundamental 
treatise  is  entirely  confined  to  a  few  cases  of  detail  which  involve 
no  conflict  of   principle  of   any    kind   whatever.     Such    then 
being   the    state   of    our    authorities,  it  is  necessary,    first  of 
all,  to  ascertain  whether  the  Dayabhaga   itself  is  founded   on 
any  general  doctrine  of  principle,    which    will   enable    us    to 
arrive  at  a  satisfactory  conclusion  on  the  point  now  under  our 
consideration.     We  are  of  opinion  that  there  is  such  a  principle, 
and  that.it  is  no  other  than  that   of  spiritual  benefit.     That 

the  Hindu  law  of  inheritance,  in  the  widest  acceptation  of 
the  term,  is  essentially  based  upon  considerations  relating  to 
the  spiritual  welfare  of  the  deceased  proprietor,  is  a  proposition 
beyond  all  dispute.  All  the  ancient  RishiS,  or  Hindu  sages, 
whose  texts  are  regarded  as  the  fundamental  source  of  that  law, 
and  all  the  commentators  on  it  whose  opinions  are  recognized  as 
authorities  in  the  different  schools  current  in  the  country,  are 
unanimously  agreed  in  accepting  these  considerations  as  their 
chief,  if  not  as  their  exclusive,  guide.     The  uuthor  of  the  Daya- 
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bhaga  is  no  exception  to  the  rule.     On  the  contrary  he  is  clearly        *87° 
and  expressly  of  opinion,  as    we  will  presently    show,    that  the  G,Lftu  G°bind 
whole  theory  of    inheritance    is  founded    npon  the  principle  of        dal 
spiritual    benefit,  and    that  it  is    by  that  principle    alone  that  Ana^  hAt 
questions  relating  to  it  must  be  determined.     It  is  to  be  borne  in      Ghose 
mind  that  the   Mitaksbara,  or  rather  Benares    school    of  Hindu 
law,  was  the  dominant  school    in  Bengal    when  the  Dayabhaga 
was  written,  and  that  some  of   the  lawyers    of  that  school  were 
of  opinion  that  the  word  sapinda,  as  used  by  Menu,  indicated  mere 
consanguinity,  and  not  the  power  of  conferring  spiritual  benefit. 
The  author  of  the  Dayabhaga,    as  the    founder  of  a  new  school 
expressly  repudiates  this  doctrine,  by  declaring  that  the  nearness 
vi  kin  indicated  by  Menn  is   absolutely  dependent  on  the  present- 
ation   of    offerings.     "  Nor   should  it    be  pretended,"  he  say^ 
Colebrooke's  Dayabhaga,  verse  18>  Section  6>  Chapter  XI,  "that 
*'  the  text  of  Menu  (to  the  nearest    sapinda,  male  or  female,  the 
"  inheritance  belongs)  is    intended  to    indicate   nearness  of  kin 
*'  according  to  the  order  of  birth,  and  not  according  to  the  present- 
'"  Btion  of  offerings,  for  the  order  of  birth  is  not  suggested  by  the 
text.    But    Menu  declaring  that   oblations  of  food  as  well  as 
libations  of  water  are  to  be  offered  to  three  persons,  and  that  the 
*'  fourth  in  descent  is  the  giver  of  oblations,  but  neither  is  the  fifth 
in  ascent  a  receiver  of  offerings,  nor  is  the  fifth  in  descent  a  giver 
of  them,  thus  declares  nearness  of  kin,  and  shows  that  it  depends 
on  superiority  of  (benefits  by)  presentation  of  oblations."  We 
shall  have  occasion  hereafter  to  comment  at  length  upon  the  text 
of  Menu  referred  to  in  this  verse,  but  what  we  wish  to  be  parti- 
cularly borne  in  mind  for  the  present  is    that,  according  to  that 
text,  as  interpreted  by  the  author  of  the  Dayabhaga,  the  nearest 
heir  is  he  who  is    competent  to    confer    the    greatest  amout  of 
spiritual'benefit  on  the  soul  of   the  deceased  proprietor.    "  It  is 
by  wealth,"  he  says  in  verse    13  of  the  same  section,  g€  that  a 
person  becomes  a  giver  of  oblations.     Two  motives,"  he  conti- 
nues in  the  same  verse,  "  are  indeed  declared  for  the  acquisition 
<c  of  wealth,  one  temporal  enjoyment,  the  other  the  spiritual  bene- 
u  fit  of  alms  and  so  forth.     Now  since  the  acquirer  is  dead,  and 
"  cannot  have  temporal  enjoyment,  it  is  right  that  this  wealth  should 


tc 

it 


« 
« 


It 
tt 


■Sd  BENGAL  LAW  REPORTS,  tVOL.  T. 

1870        €t  be  applied  to  his  spiritual  benefit."    Then  again  in  verse  29  of 
•Guru  Gobind  the  same  section    he    says,  "  inheritance    is  in  right  of  benefits 

Shaha  man-  .. 

dal  conferred,  and  the  order  of  succession  is  regulated  by  the  degree 

Anand  l*l  <(  °*  benefit,"  and  the  same  principle  is  laid  do* n  still  more  clearly 

Ghose       and  emphatically  in  the  preceding  verse,  which  says,  u  therefore, 

€t  such  order  of  succession  mast  be    followed    as  will  render  the 

<s  wealth  of  the  deceased  most  serviceable  to  them." 

In  order  to  remove  all  reasonable  doubts  on  a  point  of  such 
oapital  importance,  we  think  it  necessary  to  make  a  few  observ- 
ations on  the  mode  in  which  the  principle  of  spiritual  benefit 
has  been  actually  worked  out  in  the  Daybhaga.  The  work 
purports,  on  the  face  of  it,  to  be  a  treatise  on  the  partition  of 
heritage ;  but  it  is  really  divisible  into  two  distinct  branches, 
one  relating  to  the  subject  of  partition  among  co-heirs,  the  other 
to  the  order  of  succession  to  be  followed  when  different  persons 
«,re  claiming  the  same  estate  by  right  of  inheritance.  The  first 
of  these  two  branches  has  no  material  bearing  on  the  point 
involved  in  the  present  discussion,  and  we  will,  therefore,  confine 
our  remarks  entirely  to  the  second. 

Now  it  is  beyond  all  dispute,  that  the  whole  of  this  portion 
of  the  Dayabhaga  is  nothing  but  a  mere  elaboration  of  the 
doctrine  of  spiritual  benefit.  Every  point  for  which  a  discus- 
sion is  thought  necessary  is  ultimately  detertnieed  by  that 
doctrine  ;  and  it  is  by  that  doctrine  that  every  diflicnlty  is  ulti- 
mately removed.  The  texts  of  Menu  and  various  other  Hindu 
sages  are  frequently  cited,  it  is  true,  as  the  highest  authorities 
on  Hindu  law  ;  but  it  is  by  the  light  of  the  doctrine  of  spiri- 
tual benefit  that  every  one  of  those  texts  is  interpreted,  and  it 
is  by  that  light  that  every  discrepancy  existing  between  them  is 
reconciled.  If  examples  are  necessary,  we  have  only  to  go 
through  Chapter  XI  of  the  Dayabhaga,  which  contains  the 
whole  law  of  inheritance  relating  to  the  estate  of  one  who 
has  left  neither  sons,  nor  grandsons,  nor  great-grandsons.  It 
will  be  seen,  that  the  first  and  most  prominent  characteristic  of 
the  order  of  succession  laid  down  in  this  Chapter,  is  the  studious 
exclusion  of  female  relatives  generally.  It  is  to  be  borne  in 
mind  that  these  relatives  arc  as  a  class   disqualified  by  their  sex 
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to  perform  the  religious  ceremonies  prescribed  by  the   Hindu 1870 

shastras    for    the  promotion    of     the  spiritual    welfare    of    a  Guru  Gobind 
deceased  individual ;   and  hence   it  is   that  the  author  of  the      *  Dal 
Dayabhaga   ha3   generally   excluded   them  from   the  category  v. 

of  heirs*  The  few  that  are  allowed  to  come  in  are  allowed  to  ghos* 
do^o  on  the  authority  of  special  texts,  but  even  in  their  case  Mazumdab. 
the  doctrine  of  spiritual  benefit  is  expressly  put  forward  as  the 
ultimate  reason  for  the  selection.  Thus,  for  instance,  the  widow 
is  no  more  competent  than  other  relatives  of  her  sex  to  perform 
the  ceremony  of  the  Parbana  Shrad,  to  which  we  shall  have 
to  refer  more  specifically  hereafter  ;  but  she  is,  nevertheless^ 
according  to  the  author  of  the  Dayabhaga  "  half  ,  the  body  of 
her  deceased  husband  ;"  and  the  consequences  of  all  her  acts 
whether  virtuous  or  vicious  must  be  necessarily  borne  by  his 
soul.  "It  is  for  this  reason  that  she  is  recognized  as  an  heir, 
and  it  is  by  the  light  of  that  reason  that  the  numerous  conflict. 
ing  texts  bearing  upon  her  case  are  reconciled  with  one  another. 
"  Since  by  these  and  other  passages,"  he  says,  Colebrooke's  Daya- 
bhaga,  verse  44,  Section  1,  Chapter  XI,  "  it  is  declared  that 
"the  wife  rescues  her  husband  from  hell,  and  since  a  woman 
"  doing  improper  acts  through  indigence  causes  her  husband  to 
"  faU  into  a  region  of  horror,  for  they  shard  alike  the  fruits  of 
"  virtue  and  vice,  therefore  the  wealth  devolving  on  her  is  for  the 
"  benefit  of  the  former  owner,  and  the  wife's  succession  is 
"  consequently  proper."  The  discussion  on  the  question  of  pre- 
cedence between  the  widow  on  the  one  side,    and  the  son,   the 

grandson,  and  the  great-grandson  on  the  other,  is  significant. 
If  the  widow  is  really  half  the  body   of  her   husband,  how  is  it 

that  sons,  grandsons, ^and  great  grandsons  are  allowed  to  super- 
sede her  ?  The  author  of  the  Dayabhaga  answers  this  object- 
ion by  stating  that  the  power  of  the  widow  to  confer  spiritual 

benefit  commences  from  the  date  of  her  husband's  death,  where- 
as sons,  grandsons,  and  great-grandsons  confer  such  benefit  from 
the  moment  of  their  birth, — see  verse  43,  Section  1,  Chapter  XI. 

The  next  exception  made  is  in  the   case  of  the  daughter  ;  and 

she  is  allowed  to  come  in  because   she  can  confer  great  spiritual 

benefit  on  her  father,  by  giving  birth   to  a   son  who  will  deliver 
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1870 him  and  his  ancestors  from  hell,  and  hence  it  is  that  those 

Guru  Gobind  daughters  who  are  barren  or  childless  widows  are  carefnlly 

dal  AN  ex°luded  from  the  line  of  inheritance.    The  maiden  daughter 

v.  is  allowed  to  come  in  first,  because  her  marriage  might  be 

Ghose      delayed  on  account  of  indigence  beyond  the  age  of  puberty*  and 

Mazukdab.  f-^g  gajyation  of  her  father's  soul  and  of  those  of  his  ancestors 


might  be  thereby  jeopardized ;  so  that  even  here  the 
welfare,  of  the  deceased  proprietor  is  distinctly  recognised  as 
the  ultimate  ground  of  the  decision.  The  same  remarks  are 
also  applicable  to  the  mother,  the  grandmother,  Ac.,  for  it  will 
be  seen  that  in  each  of  these  cases,  some  peculiar  spiritual 
benefit  or  other  is  invariably  put  forward  as  the  basis  o|  the 
discussion.  As  to  the  male  heirs,  we  may  divide  them  for  the 
sake  of  convenience  into  the  following  classes  :— 

1.  Sapindas  strictly  so  called,  or  in  other  words  relatives 
connected  through  the  medium  of  undivided  oblations. 

2.  Sakulayas,  or  relatives  connected  through  the  medium  of 
divided  oblations. 

3.  Samanodakas,  oy  relatives  connected  by  libations  of  water, 

4.  Certain  specified  strangers,  commencing  with  the  spiritual 
preceptor,  and  ending  with  the  learned  Brahmin  of  the  same 
village,  leaving  aside  the  king,  who  is  entitled  to  come  in  more 

by  right  of  escheat  than  by  that  of  inheritance. 

Here  again  we  find  that  the  same  principle  is  in  operation 
throughout.  The  sapindas  are  allowed  to  come  in  before  the 
sakulayas,  because  undivided  oblations  are  considered  to  be  of 
higher  spiritual  value  than  divided  ones ;  and  the  sakulayas  are  in 
their  turn  preferred  to  the  samanodakas,  because  divided  oblations 
are  considered  to  be  more  valuable  than  libations  of  water.  The 
members  of  the  last  class  are  not  competent,  it  is  true,  to  offer 
either  oblations  of  food  or  libations  of  water ;  bnt  even  in  their 
case  the  doctrine  of  spiritual  benefit  is  not  forgotten.  Thus,  for 
instance,  the  lowest  amongst  them,  namely  the  learned  Brahmin 
of  the  same  village,  is  allowed  to  come  in  upon  the  express 
ground  that  the  virtue  of  tho  deceased  proprietor  "  is  renewed  by 
"  the  acquisition  of  fresh  merit  through  the  circumstance  of  his 
"  wealth  devolving  on  a  Brahmin  :"  (verse  26,  Section  6,  Chap- 
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ter  XI).     This;  no  doubt,  is  an  extreme  case  of  the4  kind  ;  but  we WO 


wish  to  draw  particular  attention  to  it  as  an  instance  of  the  Guru  Gobini> 

On  a  «r  A    IkM  a. 

extreme  solicitude  evinced  by  the  author  of  the  Dayabhaga  to        dal 
provide    for  the  spiritual   welfare    of  a  deceased    proprietor,  anand*  Lal 
Again,  jrhen  we  come  to  look  at  the  internal  arrangement  of      Ghom 
eadh  of  these  classes,  so  far  as  the  details  of  such  arrange- 
ment are  actually  given    in    the    Dayabhaga,    we    find  that 
the   same   principle    is  always   kept   in   view.    Thus    among* 
the  mpindas,  those  who  are  competent  to  offer  funeral  cakes 
te  the  paternal  ancestors  of  the  deceased  proprietor  are   inva- 
riably preferred  to  those  who  are  competent  to  offer  such  cakes 
to  his  maternal  ancestors  only  ;  and*  the  reason   assigned  for 
the  distinction  is  that  the  first  kind  of  cakes  are  of  superior 
religions  efficacy  in  comparison  to  the- second;     Similarly  those 
who  offer  larger  numbers  of  cakes  of  a  particular  description* 
are  invariably  preferred  to  thoee  who  offer   a  less-  number  of 
cakes  of  the  sarnie  description  ;  and  where  the  number  of  such 
cakes  is  equal,  those  that  are  offered  to  nearer  ancestors  are 
always  preferred  to  those  offered  to  more  distant  ones.    The 
same  remarks  are  equally  applicable  to  the  saltultoyas  sama- 
nadokas  >  but  it  would  be  tedious  to  enter  into  further  details. 

Having  shown  by  the  preceding  observations  that  the  prin- 
ciple of  spiritual  benefit  is  the  sole  foundation  of  the  theory  of 
inheritance  propounded  in  the  Dayabhaga,  we  proceed  to  deter- 
mine whether  the  particular  claimant  before  us,  namely  the  son 
of  a  paternal  unele's  daughter,  i&  competent  to  confer  any  such* 
benefit  on  the  deceased  preprietor.  We  are  of  opinion  that  he* 
is,  and  we  may  add  that  this  point  was  not  even,  contested  before- 
us  by  the  pleader  for  the  respondent. 

That  the  paternal  uncle's  daughter's  son  of  a  Hindu  is  one* 
of  his  setpi ndaa,  is  a  proposition  beyond  all  controversy.      The 
whole  doctrine  of  aapinda    is  contained  in  the  following  passage 
el  the  Dayabhaga : 

Since  the  father  and  certain  other  ancestors  partake  of  three 
funeral  oblations  as  participating  in  the  offering  at  obsequies,  and 
since  the  son  and  other  descendants  to  the  number  of  three  present 
oblations  to  the  deceased  (or  to  be  shared  by  his  manes) ;  and  he 
who  while  living  presents  an  oblation  to  an  ancestor,  partakes* 
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_  1870 ft  wheil  deceased,  of  oblations  presented  to  the  same  person ;  there- 

GumjGobind  "  fore,  such  being  the  case,  the  middlemost  of  seven  who,  while 

dal        "  l*vin6T>  offered  food  to  the  names  of  ancestors,  and  when  dead 

u-  "  partook  of  offerings  made  to  them,  became  the  object  to  which 

Gm>sR       "  the  oblations  of  his  descendants  were  addressed  in  their  ljfe-time 

MizuMDAR.    n  an^  snares  with  them,  when  they  are  deceased,  the  food  whi«h 

,e  must  be  offered  by  the  daughter's  son  and  other  descendants 
beyond  the  third  degree.     Hence,  those  ancestors  to  whom  he 

presented  oblations,  and  those  descendants  who  present  oblations 

to  him,  partake  of  an  undivided  offering  in  the  form  of  (pin^a) 

food  at  obsequies    Persons   who  partake  of  such  offerings  are 

"  sapinda8." —  Colebrooke's  Dayabhaga,  Chapter  XI,  Section  1, 

verse  38. 

It  is  clear  from  the  above  passage,  that  if  two  Hindus  are 
bound  during  the  respective  terms  of  their  natural  life  to  offer* 
funeral  oblations  to  a  common  ancestor  or  ancestors,  either 
of  them  would  be  entitled  after  his  death   to  participate  in  the 

oblations  offered  by  the  survivor  to  that  ancestor  or  ancestors  ; 
and  hence  it  is  that  the  person  who  offers  those  oblations 
the  person  to  whom  they  are  offered,  and  the  person  who  parti- 
cipates in  them,  are  recognized  as  sapindasoi  each  other.  That 
this  definition  of  sapinda  (is  good  for  all  purposes  of  inheritance 
is  conclusively  shown  by  the  very  next  verse,  which  says: 

"  This  relation  of  sapindas  (extending  no  further  than  the 
fourth  degree)  as  well  as  that  of  sakalayas,  has  been  propounded 
relatively  to  inheritance." — Colebrooke's  Dayabhaga,  Chapter 
XI,  Section  1,  verse  39. 

In  order  to  apply  this  definition  to  the  particular  case  under 
our  consideration,  we  think  it  necessasy  to  make  a  few  prelimi- 
nary observations  on  the  ceremony  of  the  Parbana  Shpad,  which 
has  been  already  referred  to  in  an  earlier  part  of  this  judgment. 
This  ceremony  consists  in  the  presentation  of  a  certain  number . 
of  oblations,  namely  one  to  each  of  the  first  three  ancestors  in 
the  paternal  and  maternal  lines  respectively  ;  or,  in  other  words, 
to  the  father,  the  grandfather  and  the  great-grandfather  in  the 
one  line,  and  the  maternal  grandfather,  the  maternal  great- 
grandfather, and  the  maternal  great-great-grandfather  in  the 
other.     It  is  for  this  reason  that  this  ceremony  is  frequently 
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referred  to  in  the  Dayabhaga  under  the  name,  of  the  Troipurosik        I8^Q 
Pind, or  Pind  relating  to  three  ancestors ;  and  it  is  through  the ga^M a£ 
oblations  presented  at  this  ceremony,  that  the  relation  of  sapinda        D*L 
propounded  in  that  treatise  admittedly  arises.     Every   Hindu  is   anand  hxi» 
bounci  by  his  religion  to  perform  this  ceremony,,  for  his  own  sal-   *fGHOS,: 
tation,  which  is  intimately  connected  with  that  of  his   ancestors, 
is  absolutely    dependent  on  such  performance  ;   and  of  all   the 
ceremonies  prescribed  by  that  religion,  it  is,  therefore,  the  most 
important. 

Such  then  being  the  nature  of  the  Parbana  Shrad,  and  of  the 
obligation  to  perform  it,  it  is  clear  that  the  deceased  proprietor 
wad  just  as  much  bound  to  fulfil  that  obligation  as  his  paternal 
uncle's  daughter's  son,  who  is  now  claiming  his  estate  by  right  of 
inheritance.  Now,  it  is  obvious,  from  the  very  position  of  the 
parties,  that  the  maternal  great-grandfather  and  the  maternal 
great-great-grandfather  of  the  latter  are  no  other  persons  than 
the  paternal  grandfather  and  the  paternal  great  grandfather 
respectively  of  the  former ;  and  the  conclusion  is,  therefore,  in- 
evitable that  they  are  sapindas  of  each  other  according  to  the 
strictest  interpretation  nf  the  Dayabhaga.  The  deceased  pro- 
prietor was  bound  to  offer  funeral  cakes  to  his  own  paternal 
grandfather  and  paternal  great-grandfather,  during  his  life- 
time; and  he  is,  therefore,  entitled,  after  his  death,  to  participate 
in  the  cakes  that  are  now  offered  to  those  very  persons  by  the 
son  of  his  paternal  uncle's  daughter. 

But  there  is  another  mode  for  arriving  at  the  same  conclusion. 
The  deceased  proprietor,  it  will  be  seen,  was  the  grandson  of  the 
maternal  great-grandfather  of  the  appellant ;  and  it  is  admitted 
that  the  grandson  of  the  maternal  great  grandfather,  is  entitled 
to  inherit  as  a  sapinda  according  to  all  the  authorities  current  in 
the  Bengal  school.  If,  therefore,  the  deceased  proprietor  was 
a  sapinda  of  the  appellant,  it  would  necessarily  follow,  from  the 
very  definition  of  that  term,  that  the  latter  is  also  a  sapinda  of 
the  former,  for  if  A.  is  connected  with  B.,  through  the  medium  of 
undivided  oblations,  the  conclusion  is  irresistable  that  B  is  also 
connected  with  A.  through  the  same  medium.  There  is,  however, 
an  important  distinction  between  the  two  cases,  to  which  parti- 
cular attention  is  required.    The  oblations  which  the  deceased 
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*a  *!?*?*!£?  an<*  Paterna*  great-grandfather  would  have  gone  to  the  maternal 
great-grandfather  and  the  maternal  great-great-grandfather  of 
his  paternal  uncle's  daughter's  son ;  whereas  the  oblations  offered 
by  the  lather  to  his  own  maternal  great-grandfather  and  inter- 
nal great-great-grandfather  would  go  to  the  paternal  grand** 
father  and  the  paternal  great-grandfather  of  the  former.  Now, 
it  has  been  already  observed  that,  according  to  the  Dayabhaga, 
oblations  offered  to  paternal  ancestors  are  of  higher  spiritual 
value  than  those  offered  to  maternal  ancestors,  so  that  it  is  clear 
that  the  appellant  is  a  much  nearer  sapinda  of  the  deceased  pro* 
prietor  than  the  deceased  proprietor  was  of  the  appellant. 

Having  shown  by  the  foregoing  observations,  that  the  son  of 
a  paternal  uncle's  daughter  is  fully  entitled  to  come  within  the 
principle  of  spiritual  benefits  which  constitutes  the  fundamental 
basis  of  the  law  of  inheritance  propounded  in  the  Dayabhaga, 
we  will  now  proceed  to  examine  the  various  objections  that  have 
been  urged  before  us  against  his  right  to  succeed  as  an  heir. 

It  has  been  contended  that  the  son  of  a  paternal  uncle's 
daughter  has  been  nowhere  mentioned  as  an  heir  in  the  Daya- 
bhaga. We  are  of  opinion  that  this  objection  is  entitled  to  no 
weight  whatever.  Every  one  who  has  gone  through  the  Daya- 
bhaga must  have  perceived  that  the  specific  enumeration  of  each 
individual  heir  was  not  the  object  which  the  author  had  in  view* 
It  is  perfectly  true,  that  a  few  of  the  heirs  have  been  mentioned 
by  name  here  and  there  ;  but  the  great  majority  of  them  have 
been  left  to  be  determined  by  the  application  of  the  principle  of 
spiritual  benefit.  Thus  of  the  numerous  relatives  who.  are 
entitled  to  come  in  as  sapindas  by  virtue  of  their  right  to  offer 
oblations  to  the  maternal  ancestor  of  the  deceased  proprietor,, 

the  maternal  uncle  is  the  only  one  vho  has  been  mentioned  by 
name.    Then  again  Among  the  sdkulayas,  or  kinsmen  connected 

by  divided  oblations,  the  grandson's  grandson  is  the  only  person 
who  has  been  specifically  enumerated  ;  and  of  the  samanodaka*, 
or  kinsmen  connected  by  libations  of  water,  not  one  even  has  been 

so  enumerated.  In  the  face  of  all  these  facts,  it  is  impossible 
to  contend  that  the  mere  absence  of  specific  enumeration  is  any 
ground  whatever  for  excluding  ono  single  individual  who  is 
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really  competent  to  fulfil  the    conditions    of  heirship  laid  down        wo 
in  the    Dayabhaga   itself.     It    has    been    farther    contended  GukuGobind 
that  the  order  of  succession    specified  in    the  Dayabhaga  down    UA*  ±L  AM" 
to  the   sakulayas  is    so  precise    and    complete    by  itself,  that  v- 

there  ja  no  room  left  for  the  introduction  of  the  paternal  Ghosh 
nude's  daughter's  son,  who,  if  he  is  entitled  to  come  in  Mazumdae« 
at  all,  must  come  in  among  the  earlier  class  of  heirs,  namely, 
the  sapmdtu*  We  are  of  opinion  that  this  objection,  too,  must 
fail.  If  the  Dayabhaga  were  a  work  of  the  same  character 
as  the  Dayakrama  Sangraha  of  Srikrisbna  Tarkalankar, 
which  does  not  pretend  to  do  anything  more  than  to  lay 
down  a  mere  table  of  succession,  or  categorical  list  of  heirs, 
there  might  have  been  some  foundation  for  this  argument. 
But  when  we  consider  that  the  real  object  which  the  author 
of  the  Dayabhaga  had  in  view,  was  to  establish  a  general 
principle  of  his  own,  and  not  to  go  through  all  the  particular 
applications  of  that  principle,  as  is  evident  from  our  answer 
to  the  first  objection,  it  k  impossible  to  attach  any  weight 
whatever  to  an  argument  of  this  sort.  If  the  claimant  in  this 
case  had  been  the  son  of  a  maternal  uncle's  daughter,  or  some 
ether  relative  of  the  same  description,  who  is  merely  compe- 
tent to  offer  oblations  to  the  maternal  ancestors  of  the  deceased 
proprietor,  no  such  objection  could  have  been  possibly  urged 
against  him,  according  to  the  strictest  interpretation  of  the 
Dayabhaga.  Why  then  are  we  to  suppose  that  the  author 
of  that  work  intended  to  exclude  the  son  of  the  paternal  uncle's 
daughter,  when  it  is  beyond  all  question  that  he  is  competent 
to  offer  oblations  to  a  much  higher  class  of  ancestors,  namely, 
the  paternal?  Why  in  fact  are  we  to  suppose  that  the  enumera- 
tion of  the  one  class  of  sapindas  was  intended  to  be  exhaus- 
tive, whilst  that  of  the  other  and  a  far  inferior  class  was  intend- 
ed to  be  merely  illustrative  ?  If  doubts  are  still  entertained 
on  this  point,  we  have  only  to  refer  to  the  provisions  of  verse  19, 
Section  6f  Chapter  XI  of  the  Dayabhaga.  The  following 
is  a  literal  translation  of  that  verse  from  the  original. 

t€  Therefore,  a  kinsman  who  is  allied  by  a  common  oblation 
€(  as  presenting  funeral  oblations  called  the  Trovpwrosik  Pind 
"  in  the  family  of  the   father,  or  in  that    of  the    mother  of  the 


44 


BENGAL  L.VW  BEPOETS. 


[VOL.  V. 


DAL 

Anavd  Lal 

GH08B 

JIazumdab. 


C€ 


f> 


<( 


1870  "  deceased  owner,  such  kinsman  having  sprung  from  his  kool, 
Gurcj  Gobind  u  or  stock,  though  of  different  male  descent,  as  his  own  daughter's 
6flAHA  rMAN"  "  80n  or  ^9  father's  daughter's  son,  &c. ,  or  having  sprung  from  a 

different  stock,  as  his  maternal  uncle,  &c,  is  heir  ;  and  the  text 
(to  three  must  libations,  &3.)  is  intended  to  prop3undthe  succes- 
sion of  such  kinsmen,    and   the   subsequent    passage    (to  th9 
"  nearest  sapinda    the   inheritance    belongs)  must  be  explained 
* '  as  meant  to    discriminate  them   according    to  their  degree  of 
*  proximity." 

Now,  it  is  beyond  all  question  that  the  son  of  a  paternal 
uncle's  daughter  is  a  sapinda  of  the  same  description  as  the 
son  of  the  father's  daughter ;  and  if  it  is  once  conceded,  as  it 
must  be,  that  the  word  "  Ac."  used  after  the  words  •'  maternal 
uncle's"  is  comprehensive  enough  to  .  include  every  relative 
who  is  competent,  like  the  maternal  uncle,  to  offer  funeral 
oblations  to  the  maternal  ancestors  of  the  deceased  proprietor, 
we  do  not  see  any  reason  whatever  why  the  same  word  "  &c.," 
which  is  also  used  after  the  words  ''father's  daughter's  son," 
should  not  be  considered  as  comprehensive  enough  to  include 
every  relative  who  is  competent,  like  the  father's  daughter's 
son,  to  offer  such  oblations  to  his  paternal  ancestors.  It  is 
perfectly  clear  that  both  the  texts  of  Menu,  relied  upon  in 
this  verse,  are  as  general  in  their  character  as  possible,  for 
the  name  of  a  single  heir  is  not  mentioned  iu  either  of  them. 
Why  then  are  we  to    suppose    that  the    author    of   the    Daya- 

bhaga  intended  to  limit  the  operations  of  those  texts  in  the  case 
of  those  sapindas  who  are  competent  to  offer  funeral  oblations 
to  the  paternal  ancestors  of  the  deceased  proprietor,  at  the  very 
time  when  he  was  extending  that  operation  t6  every  napindn 
who  is  competent  to  offer  such  oblations  to  his  maternal  ances- 
tors only  ?  Surely,  if  this  had  been  the  real  object  of  the 
author  of  the  Dayabhaga,  in  open  defiance  of  his  own  construe* 
tion  of  Menu,  who  is  universally  regarded  as  the  highest  autho- 
rity on  all  questions  of  Hindu  law,  he  would  have  not  only 
expressed  it  in  a  language  which  could  not  possibly  be  mistaken, 
but  he  would  have  also  assigned  some  reason,  good,  bad,  or 
indifferent,  to  justify  such  gross  departure  from  the  very  prin- 
ciple which  he^has  so  often  declared  to  be  the  fundamental  basis 
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of  all  his  speculations.     On  the  contrary,  let  us  consider  for  one       M70 
moment   what    he   has   himself   stated   in  verse  30,  Section  6,  Guru  Gobind 
Chapter  XI.     This  verse,  which  contains  the  final  resume  of  all  ShahaMan" 

,  .  .  .  .  .  DAL 

his  discussions  on  the  subject  of  inheritance,  as  is  clear  from  the         *. 
very    position   which   it     occupies    in  the  Dayabhaga  runs  as      ghosrAL 
fdllows  : —  Mazumdab. 

In    like    manner    the    appropriation    of  the  wealth  of  the 

deceased  proprietor  to  his  benefit  in  the  mode  which  has  been 
,c  stated  should,   in  every  case,  be    deduced    according  to  the 

specified  order." 

Here  then  is  a  positive  injunction  to  determine  every  case 
relating  to  the  law  of  inheritance  according  to  the  doctrine  of 
spiritual  benefit :  and  it  is  distinctly  stated  in  the  very  next 
verse  that  this  doctrine  has  the  fullest  sanction  of  "  Menu  and 
other  sages,"  from  whom  the  whole  Hindu  law  is  derived.  The 
word  "  deduced "  used  in  the  passage  above  quoted  demands 
particular  attention.  If  the  author  of  the  Dayabhaga  had 
supposed  that  all  the  details  connected  with  the  law  of  succes- 
sion had  been  finally  settled  by  himself,  no  necessity  for  any 
kind  of  deduction  whatever  could  have  possibly  existed.  On 
such  an  hypothesis  all  that  he  would  have  required  us  to  do 
would  have  been  merely  to  follow  those  details  according  to  his 
own  directions  in  each  particular  case.  It  has  been  said  that 
the  words  "  according  to  the  specified  order  "  would  rather  go  to 
support  such  an  hypothesis  ;  but  it  is  clear  that  the  specification 
referred  to  in  this  place  is  no  other  than  that  contained  in  the 
preceding  verse,  which  merely  says  that  the  order  of  succession 
is  regulated  by  the  degree  of  benefit. 

Lastly,  it  has  been  urged  that  the  precise  position  which  the  son 
of  a  paternal  uncle's  daughter  would  be  entitled  to  hold  accord- 
ing to  the  principle  of  spiritual  benefit  would  interfere  with 
that  which  has  been  assigned,  by  the  author  of  the  Dayabhaga, 
to  some  of  the  heirs  specified  in  the  earlier  part  of  Chapter  XI. 
Whether  this  is  really  the  case  or  not,  we  need  not  pause  to 
enquire,  for  what  we  have  to  determine  in  the  present  case  is  not 
the  precise  position  which  the  son  of  a  paternal  uncle's  daughter 
is  entitled  to  occupy  in  the  category  of  heirs,  but  whether  he  is 
entitled  to  inherit  at  all.    If  the  author  of  the  Dayabhaga  has 

9  ° 
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— lip? m  fact  given  to  any  particular  heir  or  heirs  a  position  which,  if 

Shaha  Man-  n°t  strictly  consistent  with  the  principle  which  he  has  himself 

~D*L        laid  down  for  oar  guidance,  the  utmost  that  can  be  said  is  that 

AnandLal   that  particular  heir  or  heirs  should  be  allowed  to  retain   that 

♦   Mazokdab.    Pos^ion.    But  the  circumstance,  even  if  true>  cannot  be  accepted 

as  a  sufficient  reason  to  justy  the  total  exclusion  of  one  singte 
individual  who  is  really  competent  to  satisfy  all  the  require- 
ments of  that  principle.  If  in  any  case  which  may  arise  here* 
after,  it  should  become  necessary  for  us  to  determine  the  precise 
position  which  the  son  of  a  paternal  uncle's  daughter  is  entitled 
to  hold  in  the  order  of  succession)  the  question  would  fairly 
arise  whether  the  details  of  a  work  like  the  Dayabhaga 
ought  to  be  permitted  to  override  the  principle  upon  which  it  is 
admittedly  based.  We  have  already  shown  that,  according  to 
the  author's  own  interpretation  of  Menu,  the  nearest  heir  is  he 
who  is  competent  to  confer  the  greatest  amount  of  spiritual  benefit 
on  the  deceased  proprietor.  But  if,  in  any  case  we  are  bound 
to  depart  from  that  interpretation,  merely  because  he  himself 
has  done  so,  we  do  not  see  any  reason  whatever  why  he  should 
add  to  the  inconsistency  by  pushing  it  further  than  the  require- 
ments of  that  particular  case.  "  Decision  must  not  be  made,"  says 
Vrihaspati,  "  solely  by  having  recourse  to  the  letter  of  written 
"  codes ;  since  if  no  decision  were  made  according  to  the  reason 
"  of  the  law,  there  might  be  a  failure  of  justice.'1  That  this  rule 
of  construction  is  perfectly  consistent  with  the  dictates  of  good 
Bense  and  natural  justice  is  beyond  all  question ;  and  that  we 
can  safely  accept  it  for  our  guide  in  the  present  case,  is  evident 
from  the  fact  that  the  authority  of  its  framer  is  repeatedly 
acknowledged  in  the  Dayabhaga  itself,  to  be  one  of  the  very 
highest  on  all  questions  relating  to  the  Hindu  law  of  succession  * 
For  the  foregoing  reasons,  we  are  of  opinion  that  the  son  of  a 
parternal  uncle's  daughter  is  entitled  to  recognized  as  an  heir 
according  to  the  Hindu  law  current  in  the  Bengal  school. 

Peacock,  C.  J. — I  concur  in  the  above  judgment,  and  I  would 
add  that  the  above  view  is  borne  out  by  the  Dayakrama  Sangraha, 
Chapter  I,  Section  10,  verse  9,  where  it  is  said : — u  In 
"  default  of  the  paternal  grandfather's  daughter's  son,  the  uncle's 
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"  daughter's  son?  succeeds,  because  he  presents  two  oblations,  in        x^° 

"  which  the  deceased  owner  participates,  namely,  to  the  owner's  Guro  Gobind 

r  r  J  Shaha.  Man- 

"  paternal  grandfather  and  great-grandfather  (i.  e.,  his  own  mater-        dal 

"  nal  great-grandfather  and  great-great-grandfather.) »  ^  Lal 

Ohobb 

£bxp,  J. — I  concur  in  the  judgment.. 
Macpherson,  J. — I  concur. 

Hobhou8B,  J. — I  adhere  to  my  original  judgment  given  on- 
the  reference,  and  I  concur  in  this  judgment  as  practically  in, 
accordance  with  my  own. 


Mazukdab. 
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1870  > 
Feb.  23. 


Before  Mr.  Justcce  Norman,  Officiating  Chief  Justice,  Mr,  Justice  Bayley,> 

and  Justice  Sir  Q.  P.  Hobhouse  Bart. 

HARRAK  SING  and   another  (Defendants)  v.  TULSI  RAM  SAHU 

(Plaintiff).* 

Petition  of  Appeal  under  s.  lb,.  Letters  Patent—Time  for  presenting  tike 
Petition— Practice  -Suit  for  Enhancement  of  Bent — Act  X  of  1859,  *.  4 — 
Pleading. 

Per  Norman  and  Hobhouse,  JJ,  (Baylbv,  J.,  dissenting),  held  thatv  in  the 
present  case,  the  defendant  had  not  either  in  the  written  statement  filed  by  him  or      gee  ^^ 
be  his  statements  in  examination  raised  the  question.  Whether  he  was  entitled  to  15  B.  L.B.27&. 
the  benefit  of  Section  4  of  Act  X.  of  1859. 

(Per  Peacock,  C.  J.,  and  Kemp  and  Macpherson,  JJ. — A  petition  of  appeal, . 
under  section  15  of  the  Letters  Patent,  from  a  decision  of  an  Appellate  Division 
Bench  may  be  presented  within  thirty  days  from  the  time  when  the  written  jndg. 
merit  of  the  Division  Bench  are  put  in.    The  difference  of  practice  on  the  Original 
and  Appellate  Jurisdictions  of  the  High  Court  contrasted). 

This  was  a  suit  for  enhancement  of  rent,  on  the  ground  of  im- 
provements caused  to  the  land  by  irrigation,  which  had  been  made 

*  Appeal,  No.  1  of  1870,  under  section  15  of  the  Letters  Patent,  against  the  deci- 
sion of  Mr.  Justice  L.  S.  Jackson,  which  prevailed  on  that  of  Mr.  Justice  Hitter,  in 

Special  Appeal,  No.  1208  of  1868,  dated  the  26th November  1869,  the  said.Judgea 
being  divided  in  opinion. 
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at  the  plaintiff's  expense.    It  was  admitted  by  the  defendants  that 

v  the  plaintiff  had  been  at  soma  expense  in  providing  means  of  irriga- 

^suo^*11  **on  *or  ***©  ^IkfiP  ^7  repairing  an  ahur  ;  bat  their  witnesses 
denied  that  their  land  had  received  any  benefit  from  the  irrigation. 

The  defendants  also  stated  that  their  rent  had  been  unc^fuiged 
for  more  than  twenty  years,  but  not  that  they  had  a  right  td 
hold  at  fixed  rates,  on  the  ground  of  their  rent  having  been 
unchanged  since  the  time  of  the  Permanent  Settlement.  No 
issue,  therefore,  was  fixed  on  the  point. 

The  defendants  in  their  written  statement  said  that  "by  a  fixed 
"  hereditary  holding    {gujasta    maurasi)    from    ancient    times, 

more  than  20  years,  without  change,  or  increase  or  decrease  of 

rent,  this  land  has  been  held." 

In  giving  the  evidence,  one  of  them  said, — "From  the  time  of 
"  my  father,  this  cultivation  is  khilmi  ancestral.     In  1263  (1856), 

the  lands  under  cultivation  were  under  my  possession,  and  since 

my  lamds  had  been  khilmi  jote,  from  that  time  one  patta  or 
<c  rate  has  prevailed." 

The  plaintiff  also  claimed  enhancement  on  the  ground  of  in- 
creased area ;  but  as  this  ground  was  not  mentioned  in  the  notice, 
his  claim  was  disallowed. 

The  Assistant  Collector  gave  plaintiff  a  decree  for  the  amount 
stated  in  the  notice,  Rs.  151-8-3. 

The  Judge,  on  appeal  by  the  defendants,  modified  the  decree  as 
being  in  excess  of  what  it  appeared  proper  to  give  under  a  report 
of  a  local  enquiry  previously  ordered  by  him. 

The  defendants  then  appealed  to  the  High  Court,  on  the 
grounds : — 

1.  That  when  the  Judge  had  found  that  the  plaintiff  was  not 
entitled  te  enhanced  rate,  which  he  claimed  in  respect  of 
all  the  lands,  the  suit  should  have  been  dismissed. 

2.  When  the  plaintiff  could  not  prove  that  he  was  entitled  to 
the  rates  claimed  in  the  plaint,  his  suit  in  regard  to  stfch  land 
should  have  been  dismissed. 

3.  The  Courts  below  should  have  fixed  and  tried  an  issue 
under  section  4,  Act  X   of    1859,   which   was    distinctly    and 

sufficiently  pleaded. 
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4.    It  had  not  been  found  that  the  productive  powers  of  the       1870 
land  had  increased  at  all  from  former  years  ;  the    mere  fact  of  harrak  Sinq 
repairing  an  ahur  would  not  entitle  plaintiffs  to  enhance,  until  it         v- 
was  found  that  the  expense  incurred  by  the  zemindar  resulted  in       Sahu. 
the  increase  of  the  productive  powers.     A  general  allegation  93 
to  the  increase  was  not  sufficient. 

The  appeal  was  heard  by  L.  S.  Jackaon  and  Mitter,  J  J.,  who, 
on  the  25th  November  1868,  delivered  judgments  as  follows  : — 

Jackson,  J. — The  Court  is,  unfortunately,  divided  in 
opinion  in  this  case,  I,  therefore,  state  my  own  view,  of  course 
with  some  degree  of  diffidence,  because  I  cannot  but  feel  the 
utmost  deference  for  the  opinion  of  Mr.  Justice  Dwarkanath 
Mitter  on  such  questions.  At  the  same  time  I  entertain  no 
doubt  upon  the  matter,  and  it  is  one  which  I  have  so  frequently 
considered  that  I  feel  no  hesitation  in  stating  my  opinion  at  once. 

I  do  not  at  all  depart  from  the  view  I  expressed  on  the 
same  question  in  the  case  of  Dhun  Singh  Boy  v.  Chunder  Kant 
'MooJcerjee  (1).  We  (L.  S.  Jackson  and  Phear  J  J.)  there 
said  : — <m  It  may  be  considered  as  fully  settled  that,  where  a 
"  ryot,  in  his  answer  to  a  suit  for  enhancement,  pleads  pos- 
'*  session  for  a  very  long  time,  and  expressly  claims  the  benefit 
"  of  the  presumption  under  section  4,  that  is  tantamount  to  his 
u  naming  the  Permanent  Settlement  ;  and  so  of  persons  holding 
"  tenures  under  section  16."  That  proposition  appears  to  me 
still  to  be  quite  maintainable,  in  cases  where  the  allegations  of 
the  defendant,  and  the  proof  given,  make  it  clear  that  he  relied 
upon  a  possession  so  ancient  as  to  bring  him  within  the  terms  of  ' 
section  4,  though  he  has  not  expressly  referred  it  to  the  date  of 
the  Permanent  Settlement.  But  where  the  defendant's  allega- 
tion, whether  oral  or  written,  suggests  a  commencement  of  the 
holding  at  a  much  later  period,  and  his  evidence  is  of  the  same 
character,  then  I  do  not  think  we  can  give  any  such  effect  to 
his  defence,  or  that  the  presumption  claimed  will  arise  from 
the  proof  of  twenty  years'  occupation  at  a  rent  unchanged. 

It  is  no  doubt  the  duty  of  the  Court  to  lay  down  the  proper 

(1)  4  W.  K.,  Act  X  Rul.,  43. 
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1870      issues  ;  and  if  it  appeared  that  in  this  case  the  issue  of   holding 

Harrak  Sing  afc  unvaried  rents  from  the  time  of  the  Permanent   Settlement 
v. 

Tulsi  Bam  properly  arose,  it  would  be  our  duty  to  remand  the  case  that 
AHU*  such  issue  might  be  framed  and  tried  ;  but  it  seems  to  me  quite 
impossible,  from  the  tenor  of  the  defendants'  title  and*from 
their  oral  examination,  to  collect  any  such  allegation  as  that* 
theirs  was  a  holding  which  had  commenced  previously  to  the 
Permanent  Settlement,  and  had  continued  from  that  time  to  the 
present  day  at  unchanged  rates. 

The  defendants  merely  state  that  the  land  has  come  down  to 
them  from  their  father,  by  whom  it  was  first  brought  into  culti- 
vation ;  and  I  am  bound  to  say  that  this  statement  is  distinctly 
confirmed  by  the  testimony  of  one  of  the  plaintiff's  witnesses. 
I  look  upon  it,  I  confess,  as  a  very  serious  matter  to  decide 
between  landlord  and  tenant,  not  merely  that  the  landlord  is  not 
entitled  to  the  particular  rent  which  he  claims  in  the  suit  before 
the  Court,  but  that  the  ryot  is  exempt  from  any  enhancement 
of  his  rent  for  all  time  to  come  ;  and  I  feel  that  nothing  justifies 
the  Court  in  carrying  exemption  one  step  beyond  the  limits 
which'the  law  has  provided.  For  these  reasons  I  think  that 
there  is  no  valid  ground  of  special  appeal  in  the  case  before  us  ; 
and  that  as  far  as  those  grounds  are  concerned,  the  decision  of 
the  Court  below  ought  to  be  affirmed.  I  think  that,  under  the 
circumstances  of  this  case,  I  should  not  say  anything  on  the 
subjects  of  costs. 

■ 

Mittee,  J. — I  am  [extremely  sorry  to  differ  'from  my  learned 
colleague.  The  Deputy  Collector  was  wrong,  in  my  opinion,  in 
refusing  to  lay  down  an  issue  upon  the  point  as  to  whether  or 
not  the  tenure  held  by  the  defendants  was  protected  from  en- 
hancement by  the  provisions  of  section  3  of  Act  X  of  1859. 
There  are  no  such  things  as  pleadings,  technically  so  called,  re- 
quired by  that  Act ;  and  it  is  the  duty  of  the  Court  itself  to  lay 
down  all  the  issues  essential  to  the  right  determination  of  the 
cause,  the  facts  in  dispute  between  the  parties  being  previously 
ascertained  by  examining  them  or  their  duly  authorized  agents  (1)  * 

(1)  See  ss.  64  and  65,  Act  X  of  1859. 
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In  the  present  case,  however,  it  appears  that  the  defendants  had  1870 
pat  in  a  written  statement,  and  the  third  paragraph  of  this  writ-  Har&ak  Sino 
ten  statement  distinctly  raises  the  plea  that  their  tenure  was  not  rp^gj  Ram 
liable  to  enhancement  under  the  provisions  of  the  law.  It  is  Sahu. 
true  tfcat  the  paragraph  in  question  does  not  contain  a  specific 
statement  to  the  effect  that  the  tenure  has  been  held  at  a  uni- 
form rate  from  the  time  of  the  Permanent  Settlement ;  but  such 
a  settlement  is  not  absolutely  necessary,  as  has  been  repeatedly 
held  by  this  Court)  in  order  to  entitle  a  tenant  to  the  benefit  of 
section  3  of  the  Act.  The  said  paragraph,  however,  distinctly 
'states  that  the  tenure  is  a  Icadimi  or  ancient  tenure>  and  the 
provisions  of  section  4  and  the  various  rulings  of  this  Court  upon 
that  section  are  expressly  set  up  as  a  bar  to  the  enhancement 
sought  for  by  the  plaintiff.  The  words  ' '  long  before  twenty- 
years"  appear  to  have  been  used  merely  with  reference  to  the 
provisions  of  section  4  ;  and  it  would  be  in  my  opinion  altogether 
inconsistent  with  the  entire  context  to  hold  that,  by  using  those 
words,  the  defendants  intended  to  say  that  their  tenure  had  come 
into  existence  at  a  time  subsequent  to  the  date  of  the  Permanent 
Settlement*  The  Deputy  Collector  says : — "Itisto  be  observed  that 
*'  the  witness  Shabrat   Ali  states    the    land    was  first    brought 

u  under  cultivation  by  the  defendant's  father,"  and  he  wishes 
to  infer  therefrom  that  the  tenure  in  question  could  not  have  been 
\n  existence  at  the  time  of  the    Permanent  Settlment.     But  it  is 

to  be  observed,  in  the  first  place,  that  it  is  highly  unjust  to  deprive 
B  party  of  the  opportunity  of  proving  a  particular  point,  and 
then  to  draw  unfavorable  inferences  against  him,  with  reference 
to  that  point,  upon  the  isolated  statement  of  one  of  the  witnesses 
examined  by  him  to  prove  the  other  points  in  the  cause.  Be 
this  as  it  may,  it  is  perfectly  clear  that  the  fact  of  the  lands  in 
dispute  having  been  first  brought  under  cultivation  by  the  father 
of  the  defendants,  is  by  no  means  inconsistent  with  the  exist' 
ence  of  the  tenure  at  the  time  of  the  Permanent  Settlement, 
No  pains  appear  to  have  been  taken  by  the  Deputy  Collector 
to  ascertain  either  from  the  defendants  or  from  their  witnesses 
as  to  when  it  was  that  the  lands  were  first  brought  under  cul- 
tivation by  the  defendants'  father  ;  and  it  is  impossible  to  say 
that  the  period  during  which  the  tenure  has  been  held     by  the 


Sahu. 
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1870        defendants,  when  added  to  the  period  during   which  it  was  held 

Harrak  Sing  by  their  father,  may  not  be  equal  to  the  period  that  had  elapsed 

Tulsi  Ram    between  the  Permanent  Settlement  and  the  institution  of  this  suit. 

It  has  been  said  that  the  point  now  raised  before  us  was  not 
urged  in  the  memorandum  of  appeal  filed  by  the  defendants  in 
the  lower  Appellate  Court,  the  ground  taken  therein  being, 
that  the  defendants  have  succeeded  in  showing  that  their  tenure 
had  been  held  at  a  uniform  rate  for  a  period  of  twenty  years  next 
before  the  institution  of  the  suit,  and  that  the  presumption 
arising  from  thatfactin  their  favor  had  b  en  no  way  rebutted  by  the 
plaintiff.  This  statement  appears  to  be  correct ;  but  under  the 
circumstances  mentioned  above,  I  think  that  there  has  been  no 
fair  trial  of  this  case  by  either  of  the  Courts  below.  The  lowe  r 
Appellate  Court  does  not  appear  to  have  passed  any  opinion 
even  upon  the  point  that  was  distinctly  raised  by  the  defendants 
in  their  memorandum  of  appeal.  The  defendants,  it  appears, 
had  put  in  their  rent  receipts  for  more  than  twenty  yeafs  prior 
to  the  date  of  suit,  and  they  had,  in  their  examination  before  the 
Deputy  Collector,  distinctly  sworn  that  they  were  the  receipts 
of  their  tenure.  It  cannot  be,  therefore,  said  that  the  plea 
taken  by  them  before  the  Judge  was  altogether  unsupported 
by  the  record  ;  and  if  the  Judge  had  inquired  into  that  plea,  as 
he  was  bound  to  do,  it  is  impossible  to  say  what  conclusion  he 
would  have  arrived  at  with  reference  to  it.  Under  these  cir- 
cumstances, I  am  of  opinion  that  this  case  has  not  been  properly 
tried,  and  that  it   ought  to    be,    therefore,    sent    back    to    the 

Court  of  first  instance  to  be  tried,  with  reference  to  the  foregoing 
remarks. 

The  judgment  of  Jackson,  J.,  as  that  of  the  senior  Judge, 
prevailed. 

On  the  11th  February  1869,  a  petition  of  appeal,  under 
section  15  of  the  Letters  Patent,  was  filed  by  the  defendant  on 
the  following  grounds  : — 

First. — The  Court  has  committed  an  error  in  holding  that 
the  defendants'  allegation  suggests  a  commencement  of  the  hold- 
ing at  a  much  later  period  than  the  Permanent  Settlement. 

Second.— The  Court  should  have  held  that  the  issue  of  hold- 
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ing  from  the  time  of  the  Permanent  Settlement  properly  arose       1870 
in  this  case  from  the  written  statement  of  the  defendants  and  Ha&bak  Sjn<* 
from  their  oral  examination.  Tuisi  Ram 

Third. — There  is  nothing  in  the  defendants'  statements  to       Sahu- 
rebut,  o*  destroy,  or  negative  the  presumption  of  a  holding  since 
the  Permanent  Settlement,  and,  therefore,  the  case  should  have 
been  remanded. 

Fourth. — It  has  not  been  found  by  the  first  Appellate  Court 
that  the  productive  powers  of  the  land  have  increased  at  all 
from  former  years.  The  mere  fact  of  repairing  an  "  ahur  "  will 
not  entitle  the  plaintiff  to  enhance,  until  it  be  proved  and  found 
that  the  expense  incurred  by  the  zemindar  resulted  in  the  in* 
crease  of  the  productive  powers,  by  proving  actual  increase. 

On  the  same  day  the  following  order  was  passed  thereon  by 

L.  S.  Jackson  and  Markby,  J  J. — No  good  cause  has 
been  made  out  for  allowing  this  appeal  long  after  the  lapse  of 
thirty  days.  The  judgment  of  both  the  Judges  composing 
the  Division  Bench  was  given  in  open  Court,  on  the  25th  of 
November.  The  party  thereupon  had  his  right  of  appeal,  and 
was  bound  to  present  that  appeal  within  thirty  days  from  that 
date,  unless  he  could  show  good  cause  to  the  contrary.  The  appli- 
cation must  be  refused.  * 

A  second  petition  of  appeal  was  presented  on  the  3rd  of 
April  1869,  which  was  in  the  following  terms : — 

tf  That  your  petitioner  was  appellant  in  Special  Appeal,  No, 
1209  of  1868,  against  one  Tuisi  Ram  Sahuand  others. 

"  That  the  case  was  heard  by  a  Division  Bench  of  this  Hon'ble 
Court,  on  the  25th  November   1868,  consisting  of  Mr.   Justice  . 

L.  S.  Jackson  and  Mr.  Justice  Mitter  ;  and  that  there  was  a 
difference  of  opinion  between  the  two  learned  Judges.  The 
judgment  was  orally  delivered. 

"  That  the  decision  of  Mr.  Justice  Mitter  was  in  favor  of 
your  petitioner,  and  that  of  Mr.  Justice  Jackson  against  him. 

c<  That  the  written  decision  of  Mr.  Justice  Jackson  was  given 
in  on  the  25th  January  1869. 

"  That  your  petitioner  had  filed  his  stamp  paper  for  an  attested 

10 
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1870       copy  of  the  judgments  of  the  learned  Judges,  on  the  7th  Decern* 

Habrak  Sing  ber  1868,  with  a  view  to  file  an   appeal  to  the  Conrt  at  large 

Tulsi  Bam    an^  as  Mr.   Justice  Mitter's  decision  was  not  given  in,  he  re- 

Sahu-       ceived  attested  copies  on  the  1st  February  1869.     That,  in  the 

meantime,  constant  applications  were  made  to  the  officers  of  the 

Court  for  the  copy. 

"  That,  on  the  11th  February,  an  appeal  petition  having  been 
drawn  out  on  full  stamp  was  presented  by  your  petitioner's 
pleader,  Mr.  C.  Gregory,  before  Mr.  Justice  L.  S.  Jackson's 
Bench,  because  His  Lordship  was  one  of  the  Judges  who  de- 
cided the  case,  and  the  application  was  made  to  him  for  the 
admission  of  the  appeal,  under  the  impression  that  the  word 
"  Court,"  in  the  rules  for  admission  of  appeals  to  the  Court  at 
large,  was  taken  to  mean  any  Division  Bench. 

"  That  your  petitioner  submits  that  the  word  "Court"  means 
the  Court  at  large,  of  which  the  Hon'ble  the  Chief  Justice  ia 
the  President. 

"  That  the  decision  given  in  on  the  25th  January  1869  should 
have  been  dated  on  that  day,  according  to  the  rules  laid  down 
in  Act  VIII  of  1859. 

"That  the  order  of  Mr.  Justice  Jackson  and  Mr.  Justice 
Markby  is  without  jurisdiction,  and  ought  not,  therefore,  to 
bind  the  Court  of  Appeal  under  section  15  of  the  Charter 
Act. 

t€  That  the  Court,  as  distinguished  from  a  Divisional  Bench  of 
the  Court,  has  the  power  to  admit  your  petitioner's  appeal. 

"  That  it  is  necessary,  by  the  rules  laid  down,  that  the  petition 

*  should  contain  the  objections  to  the  decision  appealed  against, 

stated  and  mentioned,  and  it  was  thought  prudent  to  obtain  a  copy 

of  the  judgment  before  an  appeal  to  the  Full  Court  was  presented 

in  order  that  the  objections  may  be  well  considered  pnd  stated, 

lt  That  the  judgment  of  this  Court,  dated  25th  November 
1868,  and  the  order  of  the  11th  February,  are  herewith  filed. 

"  Your  petitioner,  therefore,  humbly  prays  that  the  said  appeal 
put  in  by  your  petitioner,  on  the  11th  February  1869,  be  con- 
sidered as  in  time,  or  that  an  order  bo  made  for  the  admission 
of  the   said  appeal,   and  your    petitioner,  as      in  duty   bound, 

will  ever  pray." 
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On  the  above  petition,  the  following  order  was  passed  on  3rd        187° 
April  1869.  Habiuk  Sing 

V. 

Peacock,  C  J. — As  a  Division  Bench,  we  cannot  interfere  g^Jf AM 
with  the  order  of  Mr.  Justice  S.  Jackson  and  Mr.  Justice 
Mfcrkby^  According  to  my  construction  of  the  rule,  the  appli- 
cation ought  to  be  made  to  the  Appellate  Cburt.  The  appellant 
is  at  liberty  to  apply  to  the  Appellate  Court  when  it  sits.  Let 
this  motion  be   put  on  the    list  for   the    firt   day  on    which  the 

Appellate  Court  sits,  and    let  the   pleader  on    the  opposite  side 
have  notice.. 

The  final  order  on  the  petition  was  as  follows  : — 

Peacock,  C.  J.    (concurred    in  by    Kemp    and    Machpeeson,, 
J  J.)— We  think  that  the  appeal  ought  to  be  admitted.  Referring 
to  the  1st  section  of  the  rules  of  the  5th  August  1867,  regarding 
the   admission    of    appeals,    under    section    15  of  the   Letters 
Patent,  to  which   Mr  Gregory  has  referred,    we  think  that  the - 
words  '*■  unless  the  Cburt  in  its  discretion,  on  good  cause  shown,, 
shall  grant  further    time,"  refer    to  the  High  Court,  and  not  to 
the  Division  Bench.     That    being  so,    the  High    Court,  for  the 
hearing  of  an  appeal  of    this   nature,  must    consist    of  a  Bench 
of  at  least  three  Judges.     That    is  analogous   with   the  practice- 
laid  down  in  section    333,  Act   VIII    of  1859,    in    which    it  is 
enacted  that Ci  appeals  shall  be  made  in    the  form  of  a  memoran- 
"  dum,  which  shall  be  presented    in  the  Appellate  Court,  within 
"  the  period  hereinafter  specified,  unless  the  appellant  shall  show 
"  sufficient  cause  to  the  satisfaction  of   the   Appellate  Court,  for 
"  not  having  presented  it  within  such  limited  period.1' 

Upon  the  refusal  of  the  Registrar  to  admit  the  appeal,  on  the 
ground  of  it*  having  been  presented  beyond  time,  an  applica- 
tion might  have  been  made  to  the  Chief  Justice  for  the  appoint- 
ment of  a  Division  Bench,  for  the  purpose  of  hearing  it,  as 
provided  by  section  7  of  the  Rules  of  August  1867. 

The  case  now  comes  before  the  Appellate  Court,  and  it 
appears  to  me  that   the    Court  in   its  discretion    ought  to  allow 

the  appeal  to  be  filed.     On    the   Original  Side    of  this  Court*  it 
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Ig^°        has  been  held  that  delay    in  obtaining   office  copies  of  the  judg- 
Habrak  Sing  ment  in  a  casg  is   no  ground    for  postponing    the    filing  of  the 

Vm 

Tulsi  Ram    memorandum  of   appeal,  as   the  counsel    should  note  the  judg- 

Sahu.       ment  on  the  brief.     On   that    side  of  the    Court,  Judges  dp  not 

always  put  in  a  written  judgment;  but  on  this  side  of  th^Court, 

where  the  first  hearing  is   upon    appeal,    a  written  judgment  is 

always  put  in,  in  order  that  it  may  be  transmitted  to  the  Court 

from  which  the  appeal  comes.  That  being  the  practice  on  this 
side  of  the  Court,  it  appears  to  me  that,  if  an  appeal  is  pre" 
sented  within  thirty  days  from  the  time  at  which  a  written 
judgment  is  put  in,  the  applicant  has  a  reasonable  ground  for 
applying  to  this  Court  in  its  discretion  to  admit  it,  even  though 
filed  after  thirty  days  from  the  time  when  the  judgment  was 
delivered  orally  in  Court.     The  appeal  is  admitted. 

On  a   subsequent    day,   the  appeal  was   heard   by    Norman, 
Bayley,  and  Hobhouse,  JJ. 

Mr.  (?.  Gregory,  for  the  appellants,  contended  that  the 
issue  whether  or  not  the  defendants  were  entitled  to  claim  the 
protection  of  Act  X  of  1859,  section  4,  was  sufficiently 
raised  by  the  defendants  in  their  written  statement  and  their 
evidence.  He  referred  to  Bhoyrubnauth  Sandyal  v.  Mutty 
Mundle  (1),  Jugmohun  Dass  v.  Poornoo  Chunder  Roy  (2), 
Nyamut-oollah  v.  Oobind  Chunder  Dutt  (3),  Gooroo  Doss 
Mundle  v.  Sheikh  Durbaree  (4),  Dhun  Singh  Boy  v.  Chunder 
Kant  Mookerjee  (5),  Poolin  Beharee  Sein  v.  Nemaye  Chand  (6), 
and  Koonwur  Raj  Coomar  Roy  v.  Assa  Beebee  (7). 

Baboo  Ramesh  Chandra  Mitter,  contra. — The  defendants  had 
not  raised  the  plea  that  they  were  protected  under  section  4, 
Act  X  of  1859,  with  sufficient  distinctness. 

Nobman,  J. — The  question  before  us  is  whether  the 
Deputy  Collector  was  wrong  in  not  fixing  an  issue  npon  the 
question  whether  the  tenure  held  by  the  defendants  is  protected 

(1)  W.  R„  1864,  Act  X  Rul.,  100  (5)  4  W.  R.,  Act  X  RuL,  43. 

(2)  3  W.  R ,  Act  X  Rul.,  133  (6)  7  W.  R.  472. 

(3)  4  W.  R.,  Act  X  Rul..  25.  (7)  3  W.  R„  Act  X  RuL,  170. 

(4)  5  W.  R.,  Act  X  Rul.,  86. 
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from  enhancement  by    the  provisions   of  section  3,  Act  X  of  ______ 

1859.     That  is  the  way  in  which  the  question  is  stated  by  Mr.  Harrak  Sino 
Justice  Mitter  ;  and  in  my  opinion  it  is  perfectly  and   correctly  twlsi  Hah 

,    ,    j  Sard. 

stated. 

Thfr  right  which,  in  a  case  like  this,  a  royt  puts  forward,  is 
created  by  the  3rd  section  of  the  Act.     That    section  gives  to 
ryots    who   hold   lands  at  rates  of  rent    which  have  not  been 
changed    from  the  time  of  the  Permanent  Settlement  the  righ 
to  receive  pattas ;  or,  in  other  words,  to  continue  to  hold  at  those 
rates.    The  issue  then  in  a  case  like  this  is  "  whether  the  ryot 
"  has  held  at  rates  which  have  not   been   changed    since    the 
u  Permanent  Settlement/*    The  affirmative  of  that  issue  rests  on 
the   party  who   asserts   that   he  possesses  that  right.     In  my 
opinion  the  Court  is  not  bound  in  any  case  to  raise  or  try  an 
issue  upon  the  existence  of  a  right,  unless  the  party    asserts  the 
existence  of  such  right,  and  claims  to  have  the  title  tried. 

Many  eases  have  been  cited  by  Mr.  Gregory  in  the  course  of 

the  argument.     In   considering  the  effect  of  these  cases,  it  is 
necessary  to  observe  that,  in  proceedings  under  Act  X  of   1859, 
the  issue  is  raised  on  the  statements  of  the  parties  on  oath.     It 
is  impossible  for  anybody    to    speak    from   his    own    personal 
knowledge  and  observation  as  to  the    state    of   things   which 
existed  at  the  time  of  the    Permanent   Settlement.     If  there- 
fore, the  party  setting    up   a    right    to    hold    at  fixed    rates 
from  the  time  of  tbe  Permanent  Settlement  alleges  facts  which 
show  that  he  means  to  assert  that,  according  to  the  best  of  his 
knowledge  and  belief,  his  rate  of  rent  has  not   been  changed 
from  the  Permanent  Settlement,  or  from  a  time  which  he  may 
reasonably  believe  was  as  remote  as  the  permanent  Settlement, 
such  an  allegation  is  sufficient.     The  statement  is  made  with 
as  much  certainty  and  positiveness  as,   looking  at  the  subject 
with  reference  to  which  it  is  made,  and  the  restrictions   under 
which    the    claimant    is   placed,   the    circumstances  admit  of. 
Thus,  if  a  man  Who  produced  receipts    extending   over   forty 
or  forty-five  years  alleged  that  he  and  his  ancestors  had  held  at 
an  unchanged  rate  fur  a  very  long  time,    and   there    was    no 

inference  that  the  assertion  was  not  meant  to  imply  that  they 
held  from  a  time  as  early  as  the  Permanent    Settlement,  the 
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1870       Court  have  treated  that  as  an  assertion  that  he  and  his  ancestors 
Hakbak  SiKchad  held  at  rates  which  had  not  been  changed  since  the  Perma- 
Tulm  Rak    nen^  Settlement,    That  assertion  was  probably  madeas  positively 
Sahu.       as  it  was  in  the  power  of  the  ryot  to  make  it.     I  believe   that 
not  one  of  the  cases  cited  is  not  capable  of  that  explanation. 
But  the  present  case  is   totally   different.     It  is   important   tc? 
see  what  the  claim  here  is.    It  is  a  claim  to  enhance  the  rent 
of  the  defendants'  tecure,  upon  the  ground  that  the  plaintiff  has 
provided  means  of  irrigation  of  the  land  by  which  the  produc- 
tive powers  of  the  land  have  increased.     How  is  that  claim  met? 
It  is  met  by  a  denial  that  the  productive  powers  have  increased. 
The  defendant  makes  a  further  answer  in  a  written  statement 
put  in  before  his  examination  ;  he  says  that, "  by  a  fired  heredi- 
"  tary  holding  (the  words   used    are    gujasta   rnaurasi)    from 
te  ancient  times,  more  than  twenty  years,  without  change  or   in 
"  creaso  or  decrease  of  rent,  this  land  has  been  held."  That  is  the 
written  statement.    He  does  not  say  as  far  as  he  or  his  father 
remembered,  but  "  from  ancient  times  more  than  twenty  years  ;  " 
and  he  does  that,  in  order  to  throw  the  burden  of  proof  on  the- 
plaintiff.     That  statement  was  put  in  on  the  4th  of  November. 

On  the  following  day,  he  was  examined  under  section  59,  and 
the  issue  was  fixed  as  provided  by  section  65  ;  the  defendant  on 
that  occasion  did  not  pretend  to  say  that  his  predecessors  had 
held  at  fixed  rates  from  the  time  of  the  Permanent  Settlement* 
Nothing  of  the  kind  appears  to  have  been  alluded  to  either  by 
himself  or  his  pleader.  There  is  not  one  word  on  that  point 
till  his  cross-examination  by  the  plaintiff's  pleader.  In  answer 
to  that  he  says  : — "  from  the  time  of  my  father,  the  cultivation 
"  is  khilmi  (reclaimed)  ancestral.  Prom  the  year  1262  (1865) 
"  the  lands  have  been  in  my  possession,  and  I  hold  receipts  for 
"  the  payment  of  rent.  Since  my  jote  has  been  khilmi  jote,  the* 
"  lands  have  been  held  at  one  single  rate."  When  were  his 
lands  reclaimed  ?  What  was  the  time  of  his  father  Bince  which 
the  cultivation  was  khilmi  ?  That  was  a  fact  entirely  within 
his  own  knowledge>  and  yet  no  statement  was  then  made  which 
could  lead  to  the  inference  that  the  land  had  been  reclaimed,and 
that  his  father  held  the  land  as  reclaimed  from  the  time  of  the 
Permanent  Settlement.    The  case  then  goes  to   trial,  without 
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objection   on  the    part  of    the  defendant,  on  the  single  issue        *870 
whether  the  productive  powers  of  the  land  had  been  increased.      Habbak  Sing 

The  defendant  endeavoured  to  show  that  his  lands  were  less  TuJ-  ^^ 
productive  than  formerly.  What  is  the  evidence  as  to  that?  Sahu. 
Shabtat,  his  own  witness,  in  his  examination-in-chief,  says  that, 
when  the  cultivation  was  new  in  the  time  of  the  defendant*3 
father,  the  production  was  five  or  seven  maunds  per  biga,  and  now 
it  is  less.  There  is  no  doubt  in  my  mind  that  the  fact  that  the 
reclamation  of  the  land  by  the  defendant's  father  took  place  in 
recent  time  was  within  the  knowledge  of  the  parties  present  when 
the  issues  were  fixed,  and  that  no  one  pretended  to  say  that  the 
reclamation  was  as  ancient  as  the  Permanent  Settlement.' 

I  think  that  the  rule  ought  to  be  steadily  adhered  to,  that,  if  a 
party  does  not  assert  a  title  in  himself,  the  Courts  ought  not  to  be 

astute  in  picking  out  a  title  for  him*  It  is  a  well-settled  rule  of 
law  that  a  man  cannot  plead  evidence,  and  section  4  merely 
relates  to  evidence.     It  merely  declares  that,  "  when  in  any  suit 

under  this  Act  it  shall  be  proved  that  the  rent  at  which  land  is 

held  by  a  ryot  has  not  been  changed  for  twenty  years  before  the 
"  commencement  of  the  suit,  it  shall  be  presumed  that  the  land 

has  beenheld  atthatrent  from  the  Permanent  Settlement,  unless 
the  contrary  be  shown,  or  unless  it  be  proved  that  such  rent  was 
f  fixed  at  some  later  period." 

A  man  is  not  at  liberty  to  say  "  I  have  some  evidence  "  (evi- 
dence which  is  rebuttable)  "  that  the  land  was  held  at  fixed  rates 
u  from  the  time  of  the  Permanent  Settlement." 

Suppose  a  suit  was  brought  on  a  bond,  and  the  defendant, 
instead  of  saying  that  he  had  paid  the  amount  secured  by  the 
bond,  which  would  be  a  matter  the  truth  of  which  would  be 
'  within  his  own  knowledge,  were  to  say,  "  I  produce  this  paper/' 
purporting  to  be  a  receipt ;  "  the  plaintiff's  name  is  signed  on  it." 
That  would  not  be  equivalent  to  saying  he  had  paid  the  money ; 
it  would  be  no  answer  to  the  suit.  The  defendant  would  be 
asking  the  Court  to  draw  an  inference  as  to  a  fact,  the  existence 
of  which  he  did  not  venture  to  assert.  I  think  that  the  Deputy 
Collector  came  to  a  right  conclusion,  when  he  said  that tc  the 
*c  defendants  have  not  pleaded  a  right  to  hold  at  fixed  rates  on  the 
<c  ground  of  the  rent  having  been  unchanged  since  the  Permanent 
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1870       *<  Settlement,  bat  only  that  their  rent  has  been  unchanged  for 

U  aerak  Sing  «  m0re  than  twenty  years ;  and  that  he  was  right  in  not  trying 

Tulsi  R&«    the  truth  of  an  allegation  which  the  defendants  did  not  assert. 

Sahd.  Under  these  circumstances  I  think  that  the  decision   of  Mr. 

Justice  Jackson,  the  senior  Judge,  is  the  correct  one,  anil  that 

it  mast  be  affirmed  with  costs. 

Hobhousb,  J. — The  plaintiff  in  the  Court  of  first  instance 
sued  the  defendants,  who  are  the  special  appellants  before  us, 
for  arrears  of  rent  upon  their  tenure  for  the  year  1274  (1867). 

The  defendants  put  in  a  written  statement,  and  one  of   them 

gave  his  deposition  on  oath,  in  answer  to  the  avernment  of  the 
plaintiff,  and  the  Court  of  first  instance  gave  the  plaintiff  a 
decree  for  a  certain  amount  of  rent,  and  declined  in  the  follow, 
ing  words  to  entertain  the  particular  issue,  in  the  matter  of 
which  there  is  now  a  contention  before  us.  The  Court 
remarks  : — <c  As  the  defendant  have  not  pleaded  a  right  to 
"  hold  at  fixed  rates,  on  the  ground  of  the  rent  having   been 

*'  unchanged  since  the  date  of  the  Permanent  Settlement,  but  only 
"  that  their  rent  has  been  unchanged  for  more  than  twenty  years, 
"  no  issue  has  been  fixed  on  this  point.  It  is  to  be  observed  that 
"  their  witness  Shabrat  AH  states  that  the  land  was  first 
"  brought  under  cultivation  by  defendants'  father."  The  Court 
in  these  terms  declined  to  go  into  the  question  as  to  whether  the 
lands  were  held  at  rates  which  had  remained  unchanged  from 
the  time  of  the  Permanent  Settlement. 

The  case  then  came,  after  having  passed  through  the  lower 
Appellate  Court,  before  a  Division  Bench  of  this  Court,  in 
special  appeal,  and  the  senior  Judge  in  that  Division  Bench 
having  differed  from  the  junior  Judge  upon  the  question  as  to 
whether  any  issue  arose  such  as  the  first  Court  refused  to 
entertain,  his  judgment  became  the  judgment  of  the  Court, 
and  is  now  under  section  15  of  the  Charter  in  appeal  before  us. 

Mr.  Justice  Mitter  has  considered  that  the  question  of  un- 
changed rate,  from  the  time  of  the  Permanent  Settlement,  was 

raised  upon  the  pleadings,  and  that  the  first  Court  was  bound, 
therefore,  to  try  and  determine  that  question ;  and  the  learned 
Judge  would,  therefore,  have  remanded  the  case  for  trial  of  that 


tt 
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issue.     Mr.  Justice  Jackson,  on  the  other  hand,  considered  that        ^*° 
the  issue  did  not   properly  arise,  and  the  material  part  of  his  Harrak  Sing 
judgment  may,   I  think,   be  found  in  the  following  words  : —    tulsi  Ram 
"  It  is  no  doubt/'  the  learned  Judge  remarks,  "  the  duty  of  the        Sahu. 

•'  Court  to  lay  dowu  the  proper  issues  ;  and  if  it  appeared 
"that  in  this  case  the  issue  of  holding  at  unvaried  rents  from 
<(  the  time  of  the  Permanent  Settlement,  properly  arose,  it  would 
"  be  our  duty  to  remand  the  case  that  such  issue  might  be 
"  framed  and  tried  ;  but  it  seems  to  me  quite  impossible,  from 
"  the  tenor  of  the  defendants'  title,  and  from  their  oral  examina- 
tion, to  collect  any  such  allegations  as  that  theirs  was  a  holding 
which  had  commenced  previously  to  the  Permanent  Settlement* 
"  and  had  continued  from  that  time  to  the  present  day  at  un~ 
€€  changed  rates."  In  these  words,  the  learned  Judge  seems 
to  me  to  have  considered  that  the  issue  did  not  properly 
arise,  because  it  could  not  be  collected  from  the  tenor  of 
the  defendants'  title,  and  from  their  oral  examination  ;  and 
he  goes  on  further  to  say  that  it  could  not  be  collected 
from  certain  evidence  given  on  the  part  of  the  defendants  to 
which  he  refers.  The  words  on  which  Mr.  Gregory  for  the 
appellant  relies  as  raising  the  issue  in  question,  are  thus 
stated  in  the  written  statement  of  the  defendants.  The  de- 
fendants there  state  that  the  tenure  is  not  liable  to  enhancement 
by  reason  of  its  being  "  a  gujasta  maurasi  tenure  from  an- 
u  cient  times,  for  more  than  twenty  years,  without  change,  or  in- 
a  crease  or  decrease  of  the  rate  at  which  this  tenure  has  been 
<e  held  ;  that  the  cultivation  (jote)  was  ancestral,  and  has  re- 
"  mained,  according  to  old  custom,  at  one  rate  ;  and  by  reason  of 
"the  tenure  being  gujasta  maurasi  the  rent  is  not  enhance- 
"  able;  and  the  prayer  to  enhance  is  opposed  to  tho  provisions  of 
€i  section  4,  Act  X  of  1859."  This,  in  my  opinion,  is,  on  the 
very  face  of  it,  a  statement  somewhat  vague  in  terms  ;  but  still 
in  making  that  statement,  the  defendants  do  point  to  the  pro- 
visions of  section  4,  Act  X  of  1859,-  the  terms  of  which  section 
will  be  seen  to  comprehend  a  tenure  whifch  was  in  existence  at 
the  time  of  the  Permanent  Settlement  ;  and  if  this  statement  had 
stood  alone,  and  was  all  that  we  had  to  consider  in  this  case, 

1  should  have  bden  inclined  to  say  that,  having  reference  to  the 

11 


62  BENGAL  LAW  REPORTS,  [VOL.  V. 

1870  various  precedents,  Bhoyrubnauth  Sandyal  v.  Mutty  MundU  (1). 
Haerak  Sing  Jugmohun  Dass  v.  Poornoo  Chunder  Roy  (2),  Nyamutoollah  v. 
TulsiRam  Gobind  Chunder  Butt  (3),  Dhun  Singh  Roy  v.  Chunder  Kant 
Mookerjee  (4),  Gooroo  Dass  Mundlev.  Sheikh  Durbaree  (5),  Poolin 
Beharee  Sein  v.  Nemaye  Chand  (6),  and  Koonwar  Raj  Qoomar 
Roy  v.  Assa  Beebee  (7),  on  which  Mr.  Gregory  has  relied,  therS 
was  some  indication  that  the  defendants  had  at  one  time  intended 
to  plead  that  they  held  a  tenure  of  the  nature  contemplated  by 
section  4.  But  whatever  the  defendant  may  have  intended  to 
plead  when  they  first  filed  their  written  statement,  I  think  it  is 
quite  clear,  from  the  subsequent  proceedings,  that  they  aban- 
doned, if  ever  they  seriously  attempted  to  put  forth,  any  such 
case  as  that  the  tenure  existed  and  was  held  at  one  rate  of  rent 
from  the  time  of  the  Permanent  Settlement.  I  observe  that  tho 
written  statement  was  put  in  on  the  4th  November.  On  the  5th 
November,  the  defendant  was  examined,  and  I  understand  that 
in  his  examination-in- chief  he  confined  himself  merely  to  the 
statement  that  the  lands  had  not  been  improved  by  the  irrigation 
works  put  up  by  the  plaintiff,  and  that  no  measurement  of  the 
lands  had  been  made  iu  his  presence ;  and  it  was  not  until  he  was 
subjected  to  cross-examination  that  he  made  anything  like 
even  an  allusion  to  the  existence  of  his  tenure  at  the  time  of 
the  Permanent  Settlement,  and  then  what  he  said  on  that  occa- 
sion was  something  very  far  short  of  what  he  had  only  the  day 
before  stated  in  his  written  paper.  The  words  he  used  were 
these  : — u  From  the  time  of  my  father,  this  cultivation  is  khilmi, 
"  ancestral.  In  1263  (1856)  the  lands  under  cultivation  wero 
"  under  my  possession,  and  I  hold  receipts  for  payment  of  the 
"  rents  ;  and  since  my  lands  had  been  Khilmi  jote,  from  that  time 
"  one  patta  or  rate  has  prevailed."  This  seems  to  me  to  be  a  con- 
siderable departure,  and  resiling  from  the  statement  he  made  the 
day  before  on  paper.  Then  it  seems  to  me,  as  pointed  out  by 
the  pleader  for  the  respondent,  that,  in  accordance  with  the  pro- 
visions of  section  65  of  Act  X  of  1859,  it  is   at   any  rate  prin- 

(1)  W.  R.  1864,  Act  X  Rul.,  100.  (5)  5  W.  R.,  Act  X  Rul.,  86. 

(2)  3  W.  R.,  Act  X  Rul.,  133.  (6)  7  W.  R.,  472. 

(3)  4  W.  R.,  Act  X  Rul.,  25.  (7)  3  W.  R.,  Act  X  Rul.,  170. 

(4)  4  W.  B„  Act  X  Rul.,  43. 
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cipally  f  rom   the   examination  of  parties  that  the  issue   which        1870 
have  to   be  decided   under  Act  X  are  to  be  framed.     I  do  not  harrak  Sing 
think  that  it  can  be  said,  as  the   pleader  would   have  contended,    T    *' 
that  the  written  statement  should  not  betaken  into  considera-       Sahu. 
tion  at  all,   because,  by  the  provisions   of  section   59  such  a 
statement  is  receivabe  in  evidence  ;   and  it  would  be    absurd  to 
suppose  that  the  Legislature,  while  it  provided  that  such  written 
statements  might  be  placed  on  the  record,  could  have  intended 
that  such   statements  should  not,  when  on  the  record,  be  taken 
into  consideration..     However,  I  think,,  with  reference  to  the  pro- 
visions of  section  G5,  that  it  was  intended  that  the   Revenue- 
Courts  in  framing  issues  should  more  particularly  look   to  the 
examination  of  the  parties  themselves.     The  issues  in  this  case 
framed  after  the  examination  of  the  parties,  i.  e.,  of  the  defend- 
dants,  on  the  5th  November  1867,  was  this  : — Have  the  produc- 
tive powers  of  the    lands  been    increased    by  the    ahur,  which 
the  plaintiff  set  up;    and  if    so,  to    what    extent.     This  was  the* 
issue  which,  after  the-   examination    of  the  parties,  and  in  their 
presence,  the  Revenue    Court     laid    down  and  to  this  issue  the* 
evidence  on  both  sides  was  directed :  and  beyond  the  vague  state- 
ment to  which  I  have    referred,  as    having    been    given  by  the 
defendant  in  his    examination^    there  is   nothing  that  has  been 
shown  to  me  which  points  to-    the-  trial    of  any   issue  other  than 
that  which  has  been  already  referred    to.     Neither  is  there  an}'- 
thing  on  the  record,  in  the  way    ef  protest,    on    the  part  of  the 
defendants    against    this    issue,    nor  in    the  way  of  a   request 
from  them  that  any  other  issue,   in  addition    to   that  stated, 
should  be  entertained  and  determined  by  the  Cburt.     The  case 
upon  the  record  was   closed  on  the  27th   November,  and  on  the 
28th   November  the   Court  gave  judgment  upon  it.     Then  on 
that  day,  for  the  first  time,  there  seems  to  have  been  something 
like  a  suggestion  that  the  Court  ought  to  have  tried  an  issue  as 
regards  the  existence  of  the  tenure  of  the  Permanent  Settlement. 
This  appears  in  the  shape  of  a  petition  on  the  part  of  the  defend- 
ant by  his  mooktear,  and  not  verified  ;  the  material  part  of  which 
is  couched  in  these   terms  : — "Though   my  gujasta  cultivation 
"is  from  the  time  of  the  Permanent  Settlement,  and  documentary 
"  evidence  has  been  put  in  of  twenty-nine  years,   yet  by  reason 
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Wo        "  of  its  being  entered  in  the  written  statement  'more  than  twenty 
Habuak  Sing  "  years/  and  not  the  words  'Permanent  Settlement/  consideration 
Tflsi  Rim     *' or  issue  in  respect  of  the  gujasta  has  not  been  fixed.    The 
"  fact  is   that,  when  the  number  of  years  is  not  specified,  then 
"  when  I  said  c  more  tha'n   twenty  years/  that  is  equivalent  to 
*'  having  said  100  years,  and  the  Permanent  Settlement  is  in  1205 
"  (1795)."   Therefore,  the  petitioner  concludes,  by  praying  that 
the  Judge  do  conduct,  or  cause  to  be  conducted,  a   local  investi- 
gation, and  we  may  presume   that  it   was  a  local  investigation, 
amongst  other  matters,  of  the  question  of  the  existence  of  this 
tenure  at  the  time  of  the  Permanent  Settlement.    Upon  this  pe- 
tition, the  Judge  remarked  that  the  case  was   closed  ;  that   he 
was  about   to  give  his  decision,  and  therefore  he  rejected   the 
prayer  in  the  petition ;  and  thereafter  in  his  judgment,  the  Judge 
gives  that  decision  in  the   matter    of  this  particular  issue  which 
I  have  before  quoted.     It    seems  to    me,   upon    this  state  of  the 
evidence  as  it  appears  upon  the  record,  that,  if  wa  may  say  that 
there  was  in  the  first  instance  something  in  the  written  statement 
of  the  defendant  upon  which   the  issue    before    us    might  have 
been  founded.  I  think  we    cannot    but  say,   upon  examining  his 
own  desposition  and  those  of  his   witnesses,  and  upon  looking  to 
the  conduct  of  the  case  on    his  part    in  the    first  Court,  that  he 
never  did  really  intend   to  raise,    and  did    not    attempt  to  raise 
until  he  had    been  defeated    upon    the  real  point,  an  issue  upon 
the  question  of  the  existence  of    the  tenure    at    the    time  of  the 
Permanent  Settlement ;  and  I    am   confirmed   in  this  opinion  by 
observing  that,  when    the    defendants    appealed    to   the  lower 
Appellate  Court,  they  did    not  say    that  an    issue  had  not  been 
framed  and  tried  which  ought  to  have  been  framed  and  tried,  and 
did  not  demand  a  retrial  on  such    new   issue  ;  but  they  said  that, 
upon  the  evidence  on  the  record;  this  particular  fact,  in  the  mat- 
ter of  which  they  now  come    before    us,  had    been  established. 
It  results  from  what  I  have  said  that  I  agree  with  the  learned 
Judge  whose  decision  has  prevailed  in  this  case,  that  the  issue 
did  not  properly  arise,  though  I  do  not  agree   altogether  with 
every  reason  on  which  the  learned  Judge  has  supported  his  de" 
cision  ;  and  though  Mr.  Gregory  for  the  special    appellant  con- 
tends that  it  is  not  in  this  way  that  we  are  entitled  to  deal  ^jth 
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the  judgment  now  before  us,  yet  I  apprehend  that  the  point        1870 
before  us,  on  which  the  learned  Judges  differed,  is,  whether,  upon  Harrak  Six< 
the   evidence   on   the  record,  the  Judge  of  the  first  Court    was    T    v'  R 
right  or  wrong,   whatever  his  reasons  were,   when  he  decided       Sahu. 
that  this,  issue  did  notarise,  and  could  not  be  decided  by  him  ; 
and  I  think  that,  upon  this  point,  the  learned  senior  Judge  is 
right  when  he  says  that  the  issue  did  not  arise.  I  would, therefore 
affirm  his  judgment,  and  dismiss  this  appeal  with  costs. 

Baylby,  J. — I  regret  very  mnch  to  say  that  I  differ  from  my 
learned  colleagues  in  the  view  that  I  take  of  this  case,  I  think 
that  the  judgment  of  Mr.  Justice  Mitter  is  right,  and  ought  to 
be  affirmed.  At  this  late  hour  I  will  not  enter  into  all  the  de- 
tails and  particulars  that  we  have  heard  in  the  course  of  the 
argument,  but  will  confine  myself  to  two  leading  factsjn  the  case 
which  I  consider  material. 

I'he  plaintiff  sued  to  enhance  the  rent  of  the  defendants  by 
reason  of  the  greater  productiveness  of  the  soil,  in  consequence 
of  certain  irrigation  works  alleged  to  have  been  provided  by  the 
plaintiff. 

The  defendants  denied  that  the  productiveness  in  the  soil  had 
increased,  and  made  the  following  written  statement  in  answer 
to  the  plaintiff's  claim  in  words  which,  for  exact  reference,  I 
read  from  the  Court's  paper-book  : — "  The  rate  has  continued 
"  from  long  before  twenty  years,  without  alteration  or  change,  afc 
"  old  hereditary  rate."  Defendants  then  go  on  to  state  in  the  same 
written  statement  :  "  The  former  proprietors  did  not,  by 
"  reason  of  the  old  hereditary  tenure,  enhance  the  rent.  Under 
"  such  circumstances,  plaintiff's  suit  for  enhancement  of  rent 

on  the  basis  of  the  notice  is  inadmissible,    under  section  4, 

Act  X  of  1859,  and  various  precedents." 

After  this  written  statement  was  put  in,  one  of  the  defendants 
was  examined.  There  the  examination-in-chief  refers  only  to 
the  question  of  the  productiveness  of  the  soil.  The  Court  asks 
the  defendant  no  question  as  to  whether  defendant  pleaded 
that  his  tenure  was  protected  by  reason  of  its  existence  from 
the  time  of  the  Permanent  Settlement  or  not,  but  the  plaintiff's 
vakeel  asks  him  some  questions  to  which  the  defendant  answers 
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1870       in  the  terms  given  by  Mr.   Justice    Hobhouse.     He  does    not 
Harrak  Sing  there    specifically   mention  eithet  section  4,  or    that    he   held 
Tolsi  Ram   fr°m  *ne  ^me  °f  ^ne  Permanent  Settlement,  or  from  more  than 
Sahu.       twenty  years. He  merely  says  that  the  lands  are  kkilmi  (reclaimed) 
lands  of  a  hereditary  nature,  maurcui,  and  from  his  father's  time. 
Upon   these   statements   of   the  defendants,  the  Deputy  Col- 
lector was  of  opinion  that  the  plea  of  exemption  from  enhance* 
ment,  under  the  provisions  of  sections  3  and  4,  Act  X  of  1859, 
was  not  intended  to  be  taken  by  the  defendants,  and  therefore 
no  issue  was  necessary  to  be  fixed  upon  this  point.     I  may  as 
well  here  refer  to  a  petition,  dated  the  27th  November  1867, 
put  in  by  the  defendants,  in  which  they  very  clearly  stated  that, 
by  the  use  of  words  like  "  all  along,  more  than  twenty  years/' 

they  meant  to  have  the  benefit  of  the  presumption  of  sec- 
tion 4,  and  that  the  use  of  the  words  ft  more  than  twenty  years' 
was  equivalent  to  naming  100  years,  and  the  Permanent  Settle- 
ment was  within  73  years,  in  1202  (1795).  It  is  true  that  this  peti- 
tion seems  to  have  been  put  in,  after  the  evidence  had  been  taken, 
and  when  the  Deputy  Collector  was  about  to  pronounce  hia 
judgment ;  But  yet  I  take  it  as  an  index  to  the  nature  and  char- 
acter of  a  plea  of  exemption  under  scetions  3  and  4,  which  the 
defendants  really  all  along  intended  to  set  up  against  the  plain- 
tiff's claim.  Under  the  provisions  of  Act  X,  it  is  not  absolutely 
necessary  for  a  party  to  plead  precisely  in  the  very  words  of 
,  the  sections,  and  it  was  for  some  time  a  question  of  doubt, 
whether  to  entitle  a  ryot  to  the  benefit  of  section  4,  it  was  ne- 
cessary for  him,  expressly  to  refer  the  Permanent  Settlement  ; 
but  the  whole  current  of  decisions  of  our  Court  has  now  settled 
the  point  that  it  is  not  necessary  for  a  ryot  expressly  to  use  the 
very  words,  if  he  pleads  substantially  that  he  has  held  at  one 
rate  from  the  period  of  the  Permanent  Settlement  ;  and  if  ho 
proves  twenty  years'  holding  at  any  uniform  rate,  that  will  suf- 
fice to  raise  the  presumption  that  he  held  at  one  rate  from  the 
time  of  the  Permanent  Settlement  ;  and  it  will  be  then  for  the 
other  party  to  rebut  the  presumption  by  showing  that  the  rent 
had  varied  at  some  period  subsequent  to  the  Permanent  Settle- 
ment. Now  section  59  of  the  Act  seems  to  contemplate  that 
the  real  facts  are  to  be  elicited  by   the  Court  from  the  exami- 
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nation  of  the  parties,  and  also  from  the  plaint  and  written  state-  18?Q 
menta.  In  the  prasent  case,  however,  it  is  clear  that  there  was  Habeak  Sinq 
no  examination  of  the  defendant  by  the  Court  on  the  point  as  to  Txj^  Ram 
whether  the  nature  of  his  tenure  was  such  as  to  bar  the  plain-  Sahu» 
tiff's  suit  for  enhancement)  with  reference  to  sections  3  and  4 
of«  Act  a  of  1 859.  Now,  from  the  words  in  the  written  state- 
ment of  the  defendants  above  cited  by  me,  and  also  from  their 
petition  of  the  27th  November  referred  to  above,  it  seems  to  me 
sufficiently  clear  that  the  defendants  gave  the  Court  to  under- 
stand that  their  tenure  had  existence  from  a  very  long  date,  and 
invited  an  issue  on  the  question,  whether  it  was  liable  to  en- 
hancement, under  the  provisions  of  sections  3  and  4.  It  is, 
however,  contended  that,  when  the  Deputy  Collector  declined 
to  raise  an  issue  upon  this  question,  this  point  was  not  made 
a  subject  of  appeal  before  the  lower  Appellate  Court.  But  I 
think  that  suSfe  a  point  was  taken,  though  not  very  clearly,  in 
the  words  where  the  defendants  said  that  the  lower  Court  was 
wrong  in  not  allowing  them  the  exemption  they  sought  under 
the  provisions  of  section  4.  Again,  in  the  third  ground  of 
special  appeal  to  this  Court,  we  distinctly  find  that  there  was  an 
objection  by  the  defendants  that  the  very  issue  should  havo 
been  distinctly  raised  and  tried.  It  is  clear  from  the  judgment 
of  the  Deputy  Collector  that  he  did  not  raise  and  try  the  issue, 
simply  because  the  defendants  said  that  they  held  at  one  rate  for 
more  than  twenty  years,  instead  of  saying  that  they  held  from  the 
time  of  the  Permanent  Settlement,  which  statement  alone,  it 
seems  in  his  opinion  would  have  entitled  the  defendants  to  tho 
benefit  of  section  4.  The  Deputy  Collector  says  : — "  As  the 
"  defendants  have  not  pleaded  a  right  to  hold,  at  fixed  rents,  on 
the  ground  of  the  rent  having  been  unchanged  since  the  date 
of  the  Permanent  Settlement,  but  only  that  their  rent  has  been 
unchanged  for  more  than  twenty  years,  no  .issue  has  been 
"  fixed  on  this  point."     As  pointed  out  above,  this  view  is  clearly 

opposed  to  the  whole  current  of  decisions  of  this  Court,  which 
have  invariably  held  that  the  naming  of  the  Permanent  Settle- 
ment is  not  absolutely  necessary. 

For   these  reasons  I  think  the  defendants   in   their   written 
statement,  and  in  the  petition  of  27th  November,  and  in    tho 
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1870       whole  tenor  of  their  answer,  gave  sufficient  means  to  the   Court 

Hareak  Sing  to   raise   the  issue  as  to  whether  their   tenure    was    protected 

T     v'         under  the  provisions  of  sections  3  and  4,  Act  X  of  1859. 

Sa«u,  I  concur,  therefore,  with  Mr.  Justice  Mitter   in  holding  that 

the  Deputy  Collector  was  wrong  in  not  having  raised  and  tried 

an  issue  upon  that  point.  * 

I  would,  accordingly,  reverse  the  judgment  of  the  senior  Judge, 
Mr.  Justice  Jackson,  and  remand  the  case  to  the  first  Court  for 
determination  of  the  issue  above  noticed. 


Before  Mr.  Justice  L.  fif.  Jackson  and  Mr.  Justice  Phear, 
GOLAM  ASGAR  (Plaintiff)  v.  LAKHIMANI  DEBI 

1870  AND  OTHERS  (DEFENDANTS).* 

March,  9. 

Execution  of  Decree— Limitation— Purchase  of  Decree  in  Execution — Ad  XIV 


o/1859, «.  20.  ••• 

o        i  6.  A.  obtained  a  decree  against  M.  Afterwards  L.  N.,  who  had  obtained  a  decree 

1 1  B.  L.  R.  43.  against  6.  A.,  attached  the  decree  which  he  (G.  A.)  had  obtained  against  M.,  and, 
vi p oil  Bale  in  execution,  became  himself  the  purchaser  of  that  decree,  lit  afterwards 
appeared  that  the  decree  held  by  L.  N.    against  6.  A  was  barred  by  limitation. 

Held)  that  the  execution  of  L.  N.'s  decree  against  6.  A-  being  bawed  by  lap*eof 
time  at  the  time  of  sale,  the  sale  was  invalid. 

The  following  case  was  referred,  for  the  opinion  of  the  High 
Court,  by  the  Judge  of  the  Small  Cause  Court  oF  fiaraghat: 

"  The  plaintiff  had  got  a  decree  against  Ramdhan  Maddak,  and 
afterwards  the  defendants,  in  execution  of  a  decree,  which  they 
held  against  plaintiff,  put  up  for  sale,  and  themselves  purchased, 
the  plaintiff's  decreeagainst  Mad  dak.  Meantime,  a  litigation  was 
going  on  between  the  plaintiff  and  the  defendants,  in  reference  to 
the  decree,  which  the  latter  held  against  the  former,  and  which 
was  finally  held  to  be  barred  by  limitation  ;  but  before  this  con- 
summation was  arrived  at,  defendants  had  sold,  and  themselves 
bought  in,  plaintiff's  decree  against  Maddak.  The  plaintiff  now 
sues  them  for  the  amount  of  that  decree  with  interest.  The  defend- 
ants, admitting  all  the  facts  stated  above,  plead  that,  when  their 
decree  against  the  plaintiff,  in  execution  of  which  the  plaintiff's 

*  Reference,  No.  3  of  1870,  from  the  Ju^ge  of  the  Small  Cause  Court  of  Rana- 
ghat,  dated  the  31st  January  1870. 
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decree  against  Maddak  was  sold,  and  bought  in  by  them  (defend*        1870 
ants)    was  declared   barred  by  limitation,  everything  done  in  Golam  Abqar 
execution  of  it  became  ipso  facto  void,  among  the  rest  the  sale    xjAX^VUXil 
and  purchase  by  them  (defendants)  of  the  decree  against  Mad-       Debi. 
dak,  and  that  the  plaintiff  has  reverted  to,  his  original  position,  as 
decree-nolder,  and    can  execute  the  decree  against  Maddak,  no 
part  of  which  has  been  satisfied  by  the  latter,  and  which  is  still 
in  full  force,  and  that  the  defendants  have  no  objection  to  his  doing 
so ;  so  that,  in  fact,  the  plaintiff  has  suffered  no  injury  at  all. 
The  first  question  is  whether  the  invalidation  of  the  defendants' 
decree  ipso  facto  voids  the  sale,  in  execution  of  it,  of  the  plaintiffs 
decree  against  Maddak,  and  remits  the  plaintiff  to  his  original 
position  as  holder  of  that  decree.  If  so,  he  has  of  course  no  right 
of  action  in   this  Court,  because  his    decree  against  Maddak 
being  still  unexecuted,  and  not  barred  by  limitation,  he  will  be 
in  as  good  a  position  with  regard  to  it  as  ever  and.  will  J  have 
suffered  no  loss  by  the  defendants'  proceedings.  But,  if  notwith- 
standing the  judgment  on  limitation,   the  sale  remains  valid,  he 
will  have  been  deprived  of  all  benefit  from  his  decree. 

"  The  second  question  is,  supposing  that  the  sale  of  the  decree 
against  Maddak  remains  valid,  notwithstanding  that  the  decree, 
in  course  of  which  that  sale  took  place,  was  subsequently  set 
aside,  is  plaintiffs  proper  remedy  a  suit  in  this  Court,  or  is  he 
barred  by  section  11,  Act  XXIII  of  1861  ?" 

As  bearing  u|>on  the  first  question,  the  Judge  referred 
to  Chunder  Kant  Surmah  Talookdar  v.  Bissessur  Surmah 
Chuckerbutty  (1),  Jan  Ali  v.  Jan  AU  Chowdhry  (2),  Nursing 
Churn  Soin  v.  Bidyadhuree  Dossee  (3),  Jodoo  Nath  Qossain  v. 
Nobokishen  Chatter ee  (4). 

The  following  were  the  judgments  of  the  High  Court : 

Jackson,  J. — In  this  case  the  first  of  the  two  question  s 
raised  by  the  Officiating  Judge  of  the  Small  Cause  Court  at 
Banaghat  is  the  only  one  which  it  seems  necessary  to  answer. 
That  question  is,  whether  the  invalidation  of  the  defendants1 

(1)  7  W.  B.,  312.  (3)  2  W.  B„  275. 

<2)  1 B.  L.  R.,  A.  C,  56.  (4)  4  W.  B.,  66. 
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1870       decree  voids  the  sale   made  in  execution  of    it  t)f  the  plaintiff's 
Golam  Abgab  decree  against  Maddak. 

V. 

Lakhimani        The  circumstances  were  that  the  plaintiff,  Golam  Asgar,  had 
Dbbi.       g0|.  a  <jecree  against  Maddak,  and    afterwards  the  defendants, 

Lakhi  Narayan  and  others,  who  held  another  decree  against  the 
plaintiff,  Golam  Asgar,  sold,  and  became  themselves  the  pur* 
chasers  of  the  first  mentioned  decree  against  Maddak.  It 
afterwards  turned  out  that  the  decree  which  Lakhi  Narayan  and 
others  held  against  Golam  Asgar  was  barred  by  limitation.  The 
question,  therefore,  is,  whether  the  circumstance  that  the  execu- 
tion of  the  decree,  under  which  that  sale  took  place,  was  barred 
by  lapse  of  time,  invalidated  all  that  took  place  in  that  execu- 
tion. It  seems  to  me  quite  clear  that  it  did. .  In  the  cases  referred 

to  by  the  Judge  of  the  Small  Cause  Court,  the  facts  were  other- 
wise. In  those  cases,  the  sale  took  place  under  a  decree  which 
at  the  time  of  the  sale  was  in  force  and  valid  ;  and,  consequent- 
ly, the  Court  in  selling  the  property  acted  with  jurisdiction,  and 
the  circumstance  that  the  decree  was  afterwards  reversed  on 
appeal,  or  upon  a  review  of  judgment,  would  not  vitiate  what 
was  done  under  the  decree  before  reversal,  or  divest  the  Court 
of  its  jurisdiction  to  do  that  which  it  did.  In  the  present  case, 
it  appears  that,  at  the  time  of  the  sale,  the  execution  of  the  de- 
cree under  which  the  sale  took  place  had  been  barred  by  limi- 
tation. The  Court  was,  therefore,  incompetent  to  execute  that 
decree,  or  to  do  anything  under  it.  The  Bale,  therefore,  natur" 
ally,  like  every  thing  else  done  in  that  stage  of  the  proceedings, 
and  after  the  bar  of  limitation  had  occurred,  fell  to  the  ground. 
Under  these  circumstances  the  plaintiff,  it  is  clear,  is  not  in  any 
way  injured  by  what  took  place,  and  has  no  cause  of  action 
against  the  defendant. 

Phxab,  J.— It  has  before  occurred  to  me  to  draw  a 
distinction  between  the  case  of  a  sale  effected  in  execution 
of  a  decree  which  was  valid  at  the  time  of  the  sale,  and 
a  sale  in  execution  of  a  decree  which  is  afterwards  pronounced 
by  a  competent  Court  to  have  been  an  invalid  decree  at 
the  time  of  that  sale.  I  concur  in  the  judgment  pronounced 
by  Mr.  Justice  Jackson. 
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Before  Sir  Barnes  P&atock,  2ft.,  Chief  Justice,  and  Mr.  Justice  Macpher&on. 

KELLY  tr.  KELLY    and   SAUNDERS  187q. 

Jan.  4.' 
Co-respondent's  Right  to  be  heard  in   Appeal — Adultery —Alimony— Divorce- 
Ac!  (IV  of  1869),  s.  ZT— Access  to  Children— Costs. 

A  husband  brought  a  suit  for  divorce  against  hisr  wife  on  the  ground  of  her 
adultery;  the  co-respondent  appeared  in  that  suit.  The  respondent  appealed  on 
the  ground  (inter  alia)  that,  on  the  evidence,  the  Court  ought  to  have  held  that  the 

adultery  was  not  proved.     Held,  that  in  that  appeal    the    co-respondent  was  net 
entitled  to  be  heard  in  opposition  to  the  appeal; 

The  Court  has  power,  under  section  37  of    Act    IY  of  1869,  to  order  permanent 
alimony  to  the  wife,  when  a  husband  obtains  a  divorce  on  the  ground  of  her  adul- 
tery.    When  the  marriage  is  dissolved  on  account  of  the  adultery  of  the  wife,  she  - 
is  not  entitled  to-  have  access  to-  the  children  of  the  marriage. 

• 

This  was  an  appeal  from  a  decision  of  Mr,  Justice  Phear  in 
a  suit  under  the  Indian  Divorce  Act,  IV  of  1869.  The  suit 
was  brought  by  the  husband  for  a  divorce>  on  the  ground 
of  his  wife's   adultery,  and    the    petitioner   had,    by    order  of 

the  Court,  deposited  in  Court  a  sum  to  cover  the  expenses 
of  the  wife's  costs  and  alimony  pendente  lite.  Mr.  Justice 
Phear,  on  the  evidence  before  him,  gave  a  decree  nisi  for  a 
divorce,  and  decreed  damages  against  the  co-respondent  (1)* 
From  this  decree  the  respondent  appealed,  principally  on 
the  ground  that  the  evidence  did  not  show  that  adultery  had; 
been  committed. 

Mr.'Creagh  and  Mr.  Hyde  were  heard  for  the  appellant. 

Mr.  Marindin  and  Mr.  Cowell  for  the  respondent  were  not 
called  on. 

Mr.  Piffard  applied  to  be  heard  on  behalf  of  the  co-respondent, 

Pb  acock,  C.  J. — I  think  it  clear  that  the  co-respondent  has 
no  right  to  be  heard  in  this  appeal  in  opposition  to  the  appeal  of 

(1)  3  B.  L.  K.,  0.  C,  67. 
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1870       Mrs.  Kelly.     The  appeal  is  on  the  ground,  first,  that,  upon  the 
Kelly       evidence,  the  learned  Judge  ought  to   have  found  that  the  adul- 
Kbllx      ^ery  was  no*  proved.  If  the  co-respondent  can  appear  and  oppose 
and         on  that  ground,  and  say  that  the  Judge  was  right  in  finding  that 
adultery  was  committed,  it  would  be  contrary  to  the  prayer  con- 
tained in  his  written  statement,  in  which   he  prayed  that  the 
Judge  would  reject  the  prayer  of  the   petitioner.     The   same 
reasoning  applies  to  the  other  two  grounds  of  the  appeal.     It  is 
said  by  Mr.  Piffard,  that  possibly  Mr,  Saunders  may  have  an 
interest  in  setting  aside  the  decree,  on  the  ground  that  if  the 
divorce  is  granted,  Mr.  Saunders  will  be  obliged  to  marry  Mrs- 
Kelly  ;  but  I  know  of  no  legal  obligation  on  the  part  of  the  co- 
respondent  to  marry  her,  and  under  these  circumstances  it  appears 
to  me  that  there  is  no  ground  for  hearing  the  co-respondent. 

It  appears  to  me  that  there  are  no  grounds  for  reversing  the 
decision  of  Mr.  Justice  Phear,  upon  the  question  of  fact  as  to 
whether  adultery  was  committed  by  Mr.  Saunders  and  Mrs. 
Kelly,  or  upon  the  ground  that  that  adultery  was  condoned. 

The  rules  upon  which  the  Courts  act  in  cases  of  this  kind 
were  very  clearly  laid  down  by  Lord  Stowell  in  the  case 
of  Lovedenv.  Loveden  (1).  He  there  said  :  *'  It  is  not  necessary 
u  for  me  to  state  much  at  large  the  rules  of  evidence  which 
"  this  Court  holds  upon  subjects  of  this  nature,  or  the  principles 
"  upon  which  those  rules  are  constructed  :  they  are  principles 
€t  so  consonant  to  reason,  and  to  the  exigencies  of  justice,  and 
€t  so  often  called  for  by  the  cases  which  occur  in  these  Courts 
"  that  it  is  on  all  accounts  sufficient  to  advert  to  them  briefly.  It 
€i  is"a  fundamental  rule  that  it  is  not  necessary  to  prove  the 
u  direct  fact  of  adultery  ;  because,  if  it  were  otherwise,  there  is 
not  one  case  in  a  hundred  in  which  that  proof  would  be  attain- 
able :  it  is  very  rarely  indeed  that  the  parties  are  surprised  in 
"  the  direct  fact  of  adultery.  In  every  case  almost,  the  fact  is 
"  inferred  from  circumstances  that  lead  to  it  by  fair  inference  as 
"  a  necessary  conclusion  ;  and  unless  this  were  the  case,  and 
"  unless  this  were  so  held,  no  protection  whatever  could  be  given 
"to  marital  rights.  What  are  the  circumstances  which  lead  to  such 

(1)  2  Hagg.  Con.  Rep.,  2. 
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"a  conclusion  cannot  be  laid  down  universally,  though  many  of        1870 
"  them,  of  a  more  obvious  nature,  and  of  more  frequent  occurrence,      Kelly 
"  are  to  be  found  in  the  ancient  books.  At  the  same  time  it  is  im-       Kelly 
"possible  to  indicate  them  universally,  because  they  may* be  infi- 
"  nitely  diversified  by  the  situation  and  character  of  the  parties,  by 
"  the  state  of  general  manners,  and  by  many  other  incidental  cir- 
"  cumstances  apparently  slight  and    delicate  in    themselves,  but 
which  may  have  most  important  bearings  in  decisions  upon  the 
particular  case.  The  only  general  rule  that  can  belaid  down  upon 
4he  subject  is,  that  the  circumstances   must   be    such  as  would 
lead  the  guarded  discretion  of  a  reasonable  and  just  man  to  the 
"conclusion ;  for  it  is  not  to  lead    a  rash    and  intemperate  jud^* 

ment,  npon  appearances  that  are  equally  capable  of  two  inter- 
pretations ;  neither  is  it  to  be  a  matter  of  artificial  reasoning 
,f  judging  upon  such  things  differently  from  what  would  strike  the 
"  careful  and  cautions  consideration  of  a  discreet  man.  The  facts 
are  not  of  a  technical  nature ;  they  are  facts  determinable  upon 
common  grounds  of  reason,  and  Courts  of  Justice  would  wander 
* '  very  much  from  their  proper  office  of  giving  protection  to  the 
,c  rights  of  mankind,  if  they  let  themselves  loose  to  subtilties  and 
"  remote  and  artificial  reasonings  npon  such  subjects.  Upon  such 
"  subjects  the  rational  and  the  legal  interpretation  must  be  the 
"  same.  It  is  the  consequence  of  this  rule  that  it  is  not  necessary 
to  prove  a  fact  of  adultery  in  time  and  place  ;  circumstances 
need  not  to  be  so  specially  proved,  as  to  produce  the  conclusion 
"that  the  fact  of  adultery  was  committed  at  that  particular  hour 
"  or   in  that    particular  room ;  general  cohabitation  has  been 

"deemed  enough." 

The  appeal  was  dismissed  with  costs,  and  the  decree  nisi  was 
made  absolute. 

Mr.  Creagh  applied  for  permanent  alimony,  citing  Keats  v. 
Keats  and  Montezuma  (1),  and  that  the  wife  might  have  access 
to  her  child. 

Mr.  Marindin,  contra,  cited  Winstone  v.  Winstone  and 
Dyne  (2),  Ratcliffv.  Ratcliff  and  Anderson  (3),  and  Thompson 
v.  Thompson  and  Sturmfells  (4),  as  to  access. 

(1)  18.4  T.,  334.  (3)  1  S.  AT.,  467. 

(t)  2  S.  A  T.,  246.  (4)2  S.  &  T.,  402. 
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1870  Mr.  Creagh  in  reply. 

Kelly 

v-  Peacock,  C.  J, — The  cases  which  have  been  cited  establish 

AND         that,  under  the  English  Divorce  Act,  the   Court  has  power  to 

Bawo.1*     award  permanent  alimony  to  the  wife,  even  when  a  husband 

m 

obtains  a  divorce  on  account  of  adultery  committed  by  her ;  and 
I  have  no  doubt  that,  under  section  37  of  Act  IV  of  1869,  this 
Court  may  order  permanent  alimony  to  the  wife  under  similar 
circumstances.  The  first  clause  of  section  37  enacts  that  "  the 
High  Court  may,  if  it  think  fit,  on  any  decree  absolute,  declaring 
a  marriage  to  be  disolved,  or  on  any  decree  of  judicial  separa- 
/  tion  obtained  by  the  wife,  order  that  the  husband  shall,  to  the 
"  satisfaction  of  the  Court,  secure  to  the  wife  such  gross  sum  of 
"  money  or  such  annual  sum  of  mony,  for  any  term  not  exceed- 
t€  ing  her  own  life,  as,  having  regard  to  her  fortune  (if  any),  to 
"  the  ability  of  the  husband,  and  to  the  conduct  of  the  parties, 
"  it  thinks  reasonable;"  and  clause  4  says  that,  "  in  every  such 
"  case,  the  Court  may  make  an  order  on  the- husband,  for  payment 
ce  to  the  wife>  of  such  monthly  or  weekly  sums  for  her  mainte- 
"  nance  and  support  as  the  Court  may  think  reasonable." 

It  was  contended  in  the  course  of  argument  that  the  words 
"  obtained  by  the  wife"  at  the  end  of  the  1st  clanse  of  section  37, 
overrode  the  whole  of  that  clause ;  and  that,  consequently,  the 
power  given  to  the  Court  to  order  alimoney  was  only  when  a 
decree  absolute  declaring  a  marriage  to  be  dissolved  should  be 
obtained  by  the  wife.  But  that  is  clearly  not  the  grammatical 
construction  of  the  clause,  for  two  different  kinds  of  decrees  are 
evidently  referred  to, — the  first  is  on  any  decree  absolute  declar- 
ing a  marriage  to  be  dissolved  ;  the  second,  following  the  word 
u  or,"  on  any  decree  of  judicial  separation  obtained  by  the  wife. 
I  have  no  doubt  that  the  intention  of  the  Legislature  by  this 
section  was  to  give  the  High  Court  the  same  power  as  the 
Courts  have  in  England,  and  that  the  grammatical  construction  is 

the  correct  one  ;  and  consequently  that  the  Court  may,  if  it  think 
fit,  on  any  decree  absolute,  declaring  a  marriage  tobedisoiveJon 
account  of  the  adultery  of  the  wife,  make  an  order  on  the  husband 
for  payment  to  the  wife  of  such  monthly  or  weekly  sums  for  her 
maintenance  and  support  as  the  Court  may  think  reasonable. 
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The  evidence  in  this  case  did  not  satisfy  me  that  the  husband 
was  conniving  at  the  adultery  of  his  wife,  or  that  he  had  been 
guilty  of  such  wilful  neglect  or  misconduct  of  or  towards  her 
as  would  justify  the  Court  in  refusing  to  pronounce  a  decree 
of  divorce,  under  the  4th  clause  of  Section  14;  but  I  do 
think  that,  in  this  case,  the  husband  did  not  take  that  care  of 
his  wife  which  he  ought  to  have  done  ;  for  it  appears  from  the 
evidence  that  he  allowed  her  to  go  out  to  parties  alone  without 
accompanying  her ;  and  that  he  allowed  her,  on  those  occasions, 
to  remain  out  until  late  hours  of  the  night.  The  co-respondent 
has  absconded,  and  there  appears  to  be  no  hope  that  he  will 
make  any  provision  for  Mrs.  Kelly.  Under  these  circumstances, 
the  question  is  whether  a  «mall  sum  should  be  allowed  to  her 
for  maintenance  and  support,  or  whether  she  should  be  left  in  a 
state  of  destitution. 

From  the  affiadavit  of  Mr,  Kelly,  it  appears  that  his  pay 
amounts  to  rupees  519-8  a  month,  and  that  his  marriage  expens- 
es are  rupees  443-12.  He  has  two  daughters,  one  by  the  respond- 
ent, Mrs.  Kelly,  and  one  by  his  former  wife ;  and  he  swears 
in  his  affidavit  that  he  fully  expects  that  he  will  be  obliged 
to  retire  on  his  pension  at  the  end  of  the  present  year,  and  that 
then  his  income  will  be  reduced  from  rupees  519-8  to  rupees 
220-12.  The  petitioner  has  offered  to  settle  on  Mrs.  Kelly 
the  damages  which  he  may  recover  in  the  suit,  but  there  appears 
to  be  very  little  prospect  that  those  damages  will  be  ever  realized. 

Under  these  circumstances,  it  appears  to  the  Court  to  be 
reasonable  that  the  Court  should  make  an  order  on  the  husband, 
under  clause  4,  section  27  of  Act  IV  of  1869,  for  the  payment 
to  Mrs.  Kelly,  the  respondent,  for  her  maintenance  and  support, 
of  the  sum  of  rupees  50  a  month  ,  so  long  as  she  continues  to  lead 
a  chaste  and  proper  life,  and  continues  unmarried. 

In  addition  to  that,  we  think  that  Mr.  Kelly  ought  to  setttle 
upon  Mrs,  Kelly  any  amount  which  may  be  realized  of  the 
damages  awarded,  for  her  benefit,  so  long  as  she  continues  chaste 
and  unmarried ;  and  after  her  death,  or  on  forfeiture  of  that 
amount  on  account  of  any  misconduct,  the  amount  shall  be  for 
the  benefit  of  the  child  by  her. 

The  cases   seem    to  establish  that  the  wife  is  not  entitled  to 
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18*°  h&ve  access  to  the  children  of  the  marriage,  when  the  iharriage 
Killt  has  been  dissolved  on  accout  of  her  adultery.  We  cannot,  there- 
Kb^lt       * ore»  onier  that  Mrs-  Keily  should  be  allowed  to  see  the  child. 

We  think  that  Mrs.  Kelly  ought  to  be  allowed  the  costs  of 
this  motion  for  alimony  oat  of,  and  not  exceeding,  the  amonnt  of 
the  balance  in  Court.  These  costs  will  be  taxed  on  the  same 
scale  as  that  on  which  her  costs  ware  taxed  in  the  original  suit* 
The  costs  of  the  settlement  of  the  damages  recovered  will  be 
paid  out  of  the  amount,  if  any,  recovered. 

Attorney  for  appellant  :  Baboo  D.  C.  Butt. 

Attorneys  for  respondent:  Messrs.  Robertson  and  Co.  and 
Mr.  Leslie. 


1870         Before  Sir  Barnes  Peacock,  Kt  Chief  Justice,  and  Mr.  Justice  Macpherson. 
Jan,  11. 

GOBARDHAN  BARMONO  v.  SRIMATI  MANI  BIBI. 

Appeal  lo  Privy  Council,  Petition  of— Delay  in  Transmission— Power  of 

High  Court  to  strike  it  off  the  File. 

Until  »  petition  of  appeal  to  the  Priry  Council  presented  to  the  High  Court  has 
been  admitted  and  allowed,  a  party  has  no  right  of  appeal  to  the  Privy  Council. 
If  the  petition  is  allowed  to  remain  on  the  file  of  the  Court,  and  is  not  prosecuted 
within  a  reasonable  time,  the  Court  has  power  to  order  its  removal  from  the  file. 

This  was  an  appeal  from  the  decision  of  Mr.  Justice  Phear, 
refusing  an  application  to  strike  a  petition  of  appeal  to  the  Privy 
Council  off  the  file  for  delay  in  prosecuting  it. 

The  case  on  the  original  hearing  is  reported  in  Volume  S 
B.  L.  E.,'0.  C,  126. 

Mr.  Jackson  for  the  appellant  contended  that  there  was 
no  rule  that  a  petition  of  appeal  must  be  filed  within  twelve 
months,  after  leave  to  file  has  been  granted ;  that  the  appli- 
cation of  the  respondent  should  have  been  made  before  the 
Privy  Council,  and  that  this  Court  had  no  power  to  entertain 
it ;  and  further  that  this  appeal  ought  to  be  allowed,  as  it  came 
within   the  provisions  of  the  30th  section  of  tho  Charter  of  the 
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Supreme   Court,  refereing   to     Woomeschunder  Paul   Chowdry       1S*° 
v.  Issmchunder  Paul  Chowdry    (1)   and  Gordon  v.Lowthsr  (2).  G™^N 

Mr.  •  Graham  (Mr.  Bonnerjee  with  him)  for  the  respondent  v. 
contended  that,  as  the  petition  had  only  been  filed,  and  not  BlBI 
allowed,  it  had  not  gone  out  of  the  jurisdiction  of  this  Court, 
citing,  in  support  of  his  argument,  Sreemutty  Ranee  Hurro- 
soondery  Dossee  v.  Cowar  Kistenauth  Roy  (8) ;  and  further 
that,  as  the  appellant  had  taken  no  steps  towards  prosecuting  the 
appeal,  that  the  appeal  ought  to  be  struck  off  the  file  :  Woomes- 
chunder  Paul  Chowdry  v.  Issenchunder  Paul  Chowdry  (1), 
Sreemutty  Rabutty  Dossee  v.  Radanauth  Sen  (4),  St  Louis  v. 
SL  Louis  (5).  Until  the  petition  of  appeal  is  lodged,  the 
Judicial  Committee  of  the  Privy  Council  have  no  jurisdiction  to 
entertain  any  application  in  an  appeal :  Gurigadhur  Seal  v. 
Sreemutty  Radhamoney  Dossee  (6) . 

Mr.  Jackson  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Peacock,  C.  J. — I  think  that  the  learned  Judge  had  power  to 
dismiss  thi3  petition.  The  petition  is  not  an  appeal  to  Her  Majesty 
in  Council,  but  it  is  a  petition  to  this  Court  directed  to  the  Chief 
Justice  and  his  companion  Judges,  stating  that  the  petitioner 
feeling  himself  aggrieved  is  desirous  of  appealing  to  Her  Majesty 
in  Council.  It  is  an  application  to  this  Court  that  all  necessary 
orders  may  be  made  to  enable  the  petitioner  to  appeal  to  Her 
Majesty  in  Council,  and  that  seems  quite  in  conformity  with 
section  30  of  the  Charter  of  the  late  Supreme  Court,  which 
says  that  in  all  cases  in  which  "  any  person  shall  find  him,  her, 
"  or  themselves,  aggrieved  by  any  judgment  decree,  order,  or 
"  rule  of  the  said  Supreme  Court  of  Judicature  at  Fort  Wil- 
<r  liam  in  Bengal,  it  may  bo  lawful  for  him,    and  them,  to  appeal 

(1)  Morton's  Rep.,  59, 160  (4)  6  Moore's  I.   A.,  346. 

(2)  2  Ld.  Raym.  Rep.,  1447.  (ty  1  Moore's  P.  C,  143. 

(3)  Fulton's  Rep.,  10.  (6)  9  Moore's  P.  C-,  411. 
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1870        "  to  us,  our  heirs  or  successors,    in  our  or  their  Privy  Council, 

Gobardhax   '*  ™-  Buck  manner,  and  under  such  restrictions  and  qualifications, 

Barmono     a  as  are  hereinafter  mentioned, — that  is  to  say,  in  all  judgments, 

Sbimati  Mani  "  decrees,  or  decretal  orders    made  by    the  said  Supreme  Court 

"  of  Judicature  at    Fort  William    in  Bengal,    in  any  civil   case, 

'<  the  party  and  parties    against    whom,  as    to  whose  immediate 

#  "  prejudice  the  said  judgment,  decree,  or  decretal  order  shall  be 

"  or  tend,  may  by  his  or  their  humble  petition,  to  be  preferred 
"  for  that  purpose  to  the  said  Supreme  Court  of  Judicature 
"  at  Fort  William  in  Bengal,  pray  leave  to  appeal  to  us,  our 
"  heirs  or  successors  in  our  or  their  Privy  Council,  stating  in 
"  such  petition  the  cause  or  causes  of  appeal  ;  and  in  case 
"  such  leave  to  appeal  be  prayed  by  the  party  or  parties, 
"  who  is  at  once  directed  to  pay  any  sum  of  money,  or  to 
"  perform  any  duty,  the  said  Supreme  Court  of  Judicature 
•'  at  Fort  William  in  Bengal    shall  and    is   hereby    empowered 

"  to  award  that  such  judgment,  decree,  or  order  shall  be  carried 
"  into  execution,  or  that  sufficient  security  shall  be  given  for 
"  the  performance  of  the  said  judgment,  decree,  rule,  or  order, 
''  as  shall  be  most  expedient  to  real  and  substantial  justice  ; 
"  provided  always  that,  when  the  said  Supreme  Court  of  Jiidi- 
"  cature  at  Fort  William  in  Bengal  shall  think  fit  to  order  the 
"  judgment,  decree,  rule,  or  order  to  be  executed,  security  shall 
€t  be  taken  from  the  other  party  or  parties  for  the  due  perform- 
"  ance  of  such  order  or  decree,  as  we,  our  heirs,  or  successors, 
"  shall  think  fit  to  make  thereupon ;  and  in  all  cases,  we  will 
"  and  require  that  security  should  also  be  given,  to  the  satis- 
"  faction  of  the  said  Supreme  Court  of  Judicature  at  Fort 
"  William  in  Bengal,  for  the  payment  of  all  such  costs  as  the 
"  said  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal 
"  may  think  likely  to  be  incurred  by  the  said  appeal,  and  also 
"  for  the  performance  of  such  judgment  or  order  as  we,  our 
|C  heirs  or  successors,  shall  think  fit  to  give  or  make  thereupon  ; 
"  and  upon  such  order  or  orders  of  the  said  Supreme  Court  of 
"  Judicature  at  Fort  William  in  Bengal,  thereupon  made,  being 
"  performed  to  their  satisfaction,  the  said  Supreme  Court  of 
"  Judicature  at  Fort  William  in  Bengal  shall  allow  the  appeal, 
"  and  the  party  or  parties  so    thinking   him,  her,  or  themselves 
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it 


aggrieved,  shall  be  at  liberty  to  prefer  and  prosecute  his,  her,        1870 

or  their  appeal  to  us,  our  heirs  or    successors,  in  our  or  their  Gj>BARDHA!f 
"  Privy  Council,  in  such  manner  and  form  and  under  such  rules  v. 

u  as  are  observed  in  appeals  made  to  us,  from  our  plantations  or        ^ibi. 
"  colonies,  or  from  our    islands  of    Guernsey,    Jersey,  Sark,  or 
u  Alderney."     Thus  it  is  not  until  a  petition  is  presented  to  this 
Court  upon  proper  security  that  the    party:  has  a  right  to  prefer 
his  appeal  to  the  Privy  Council. 

Section.  31  applies  to  a  case  in  which  an:  appeal  has  been 
allowed.     It  says  that  "  in,   all  such    cases,   the  Supreme  Court 

shall  certify  and  transmit,  under  its  seal,  to  the  Privy  Council, 

a  true  and  exact  copy  of  all  the  evidence,  proceedings,  judg- 
*'  ments,  decrees,  and  orders  had  or  made  in  such  causes 
"  appealed*"  so  that  it  is  not  until  a  petition  is  allowed  that  the 
transcript  of  the  record  is  to  be  sent  to  Her  Majesty  in  Council. 

By  the  orders  of  Her  Majesty  in  C&uncil  of  1888,  section  6  (1),, 
it  is  said  that,  "  in  default  of  the  petition  of  appeal  of  the  appel- 
€t  fonts  being  lodged  m  the    Privy  Cbuncil    Office, .  within  three 
€€  calendar  months   from  the-   registration    of  the  arrival  of  the 
t€  transcripts,  or  in  default  of  the  appellants  case  being  carried  in 
tc  within  one  year  from    the  time  of    such    registration,  the  re- 
€t  spondent  shall  be  entitled,    in  either    case,  to  move  to  dismiss . 
"  the  appeal  for  want  of  prosecution."' 

It  appears  to  me,  therefore,  that,  until  the  petition  presented  to* 
this  Court  is  admitted  and  allowed,  a  party  has  no  right  to- 
appeal  to  Her  Majesty  in  Council.     If  the  petition  is  allowed  to- 
remain  on  the  files  of  the  Court,  and  is  not  prosecuted  within  a 
reasonable  time,  the    Court  has  the    power  to  order  its  removal 
from  the  files.    In  this  case    Mr.  Justice    Phear    has  given  hi  s 
reasons  for  thinking  that  the  petitioner  has  not  shown  sufficient 
grounds  for  the  delay    in  prosecuting  his    appeal,  or  for  being 
allowed  to  proceed  with  it  now,  and  I  see  no  reason  to  differ  from 
the  learned  Judge  in  that  respect,  and,  consequently,  I  think  that 
the  present  appeal  from  his  judgment  ought  to  be  dismissed  with 

costs. 

I  may  also  add  that,  by    section  39  of  the  recent  Charter  by 

(1)  Smoult  and  Ryan's  Eulea  and  Orders,  App.  106 
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1870        which  the  power  to  appeal  to  Her  Majesty  in  Council  is  allowed, 
Gobardha  n  *  Jfc  ig  to  be  "subject  to  such  rules  and  orders  asare  nowin  force,  or 
v.  "  may  from  time  to  time  be  made    respecting  appeals"    to  Her 

Seim£ti  Mani  Majesty  in  Council  from  the  Courts  in  the  Presidency. 


Attorney  for  appellant  :  Mr.  Fink. 


Attorneys  for  respondent:  Messrs  Judge  and  Gangooly. 


Before  Mr.  Justice  Norman,  Officiating  Chief  Justice,  and  Mr.  Justice 

Marhby. 

Ma?™  10.  In  thb  Goods  °*  GANGA   PRASAD  GOSAIN. 


Majorty,  Age  of,  of  Hindus— Ad  XL  of  1858. 

See  also  A  Hindu,  domiciled  with  hia  family  at  Serampore,  in  the  Zilla  of  Hooghly,  died 

10  B  L  Jt,  231   ^e9,Y^nS  a  w*ll>  in  which  was  the  following  direction  : — 

"  In  order  to  look  after  the  affairs,  to  conduct  suits  and  manage  the  debts 
•'  and  dues  relative  to  my  real  and  personal  estates,  my  eldest  son,  H.  C.  G., 
"  who  has  attained  the  age  of  majortity.  remains  executor,  for  my  younger 
"  son,  G.  C.  G.,  is  an  infant ;  but  as  my  eldest  sister,  8.  H.  D.  is  prudent 
"  atid  sensible,  all  the  affairs  of  the  estates  shall  be  under  her  superintendence  ; 
'*  and  my  eldest  son  shall  do  all  the  acts  according  to  her  advioe  and  direction. 
"  But  when  my  younger  son,  G.  C.  G.  will  then  come  of  age,  both  the  brothers 
"  shall  be  competent  personally  to  manage  the  affairs  ;  at  that  time  the  advice 
•*  and  superintendence  of  my  said  sister  shall  not  remain." 

G.  C.  after  attaining  the  age  of  16,  but  before  he  had  reached  the  age  of  18 
applied  for  grant  of  probate  of  his  father's  will  to  himself,  jointly  with  his  brother 
JH.  C,  in  respect  of  property  in  Calcutta.  Held  that  he  had  not  attained  the  age 
contemplated  in  his  father's  will  at  which  he  was  to  bo  joined  in  the  executorship 
with  his  brother. 

This  was  an  appeal  from  an  order  of  Mr  Justice  Macpherson 
rejecting  an  application  for  probate  on  behalf  of  the  testator's 
yonnger  son,  Srimau  Gopal  Chandra  G-osain. 

The  facts  of  the  case,  and  the  judgment  of  Macpherson,  J., 
will  be  found  in  4  B.  L.  R.,  App.,  43. 

Mr.  Woodroffe  and  Mr.  Marindin  for  appellant — Where  a 
testator  talks  of  majority,  he  means  majority  according  to  the  law 


• 
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in  force  among  the  persons  of  whom  he  is  one.  In  this  case  he  1370 
was  a  Hindu,  and  "  majority  "  would  mean  majority  according  to  iN  the  Goods 
Hindu  law.  By  that  law  the  age  of  majority  is  the  end  of  the  °pE1JJ£4 
15th  year — 1  Macnaghten's  H.  L.,  103.  In  the  case  of  Mangala 
Debi  v.  Dinanath  Bose  (1),  it  was  contended  that  a  son  was  a 
minor,  he  being  between  16  and  18  ;  but  the  Court  did  not  call 
upon  the  opposite  counsel  to  argue  that  point,  seeming  to  allow 
that  he  was  not  a  minor.  Act  XL  of  1858  does  not  apply  to  this 
Court.  It  is  an  Act  relating  to  the  Court  of  Wards,  and  would 
not  be  applicable  to  Calcutta.  Section  29  of  the  Act  implies 
it  is  not  in  force  in  the  local  limits  of  the  jurisdiction  of  this 
Court.  Regulation  XXVI  of  1793,  section  2,  the  other  pro- 
vision on  the  subject,  does  not  apply,  it  not  having  been  registered 
under  13  George  III,  c.  63>  s.  36.  See  the  case  of  Jogendro- 
narain  Deb  Roykut  v.  Temple  (2).  The  age  of  majority  may 
be  considered  to  be  different  in  different  jurisdictions;  for 
instance  by  English  law  all  persons  under  the  age  of  21  are 
considered  minors,  without  reference  to  the  poriod  of  majority 
in  their  native  countries — Macpherson  on  Infants,  576.  It 
by  no  means  follows  that,  if  Act  XL  of  1858  applies  to  a 
person  at  Serampore,  he  may  not,  in  another  place,  where  that 
law  does  not  prevail,  be  able  to  get  probate.  Again,  a  minor  left 
without  property  would  come  of  age  at  16,  while  one  to  whom 
property  had  been  left  would  do  so  at  18.  [Norman,  J. — Would 
not  the  Full  Bench  decision  on  Act  XL  of  1858  pfevent  that  ?] 
That  Act  only  affects  minors  with  property.  [Norman,  J. — I 
remember  a  case  in  which  I  was  of  opinion  that,  by  section 
56,  Act  XL  of  1858,  a  minor  for  the  purposes  of  the  Act  might 
make  a  will.]  If  he  can  make  a  will,  he  is  entitled  to  probate. 
Mr.  Marindin  on  the  same  side.  The  son  being  a  Hindu,  came 
of  age  at  16,  except  for  some  special  purposes,  for  which  he  is 
disqualified  by  Act  XL  of  1858.  It  was  the  intention  of  the 
testator  that  he  should  come  of  age  at  the  period  when  Hindus 
by  their  law  are  considered  of  age ;  if  the  intention  had  been 
that  his  son  should  come  of  age,  with  reference  to  some  special 
Act,   he   wonld   have    so  expressed  it.     It  has  no  doubt  been 

(I)  4  B.  L.  R.,  O.  C.,  72.  (2)  2  Ind.  Jur.,  N.  S.,  234. 
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. 187Q     -  decided  that  the  full  age,  according  to  Act  XL  of  1858,  in  the 

lNoFHGA^rS  caae  of  a  Person  to  wtom  tha*  Act  applies,  is  18  years  for  other 
Prasad      purposes   than    those  contemplated  by  the  Act :     Madhu8ttdan 
Manji  v.  Debigobindo  Newgi  (1)  :  but  that   Act  does  not  apply 
in  this  Court ;  the  son  therefore  is  entitled  to  probate  in  respect 
of  the  assets  in  the  jurisdiction  of  thjs  Court. 

Norman,  J. — Gopal    Chandra   Gosain    prayed   for   an  order 

that  probate   of  the   will  of    his  father,  Gangaprasad  Gosain 

should  be  granted  to  him  under  a  power  reserved  to  him  for  that 

purpose    upon    a  grant  of  probate  to  his  elder  brother,  Hem 

Chandra  Gosain.    Gengaprasad  Gosain,    the   deceased,  was    in 

his  life-time,  and  at  the  time  of  his  death,  a  Hindu,  living  at 

Serampore,  in  the  Zillah  of  Hooghly.      He  died  in  December 

1864,  leaving  a  will,  which  contained  the  following  paragraph  : — 

"  In   order   to   look    after   the  affairs,  to  conduct  suits  and 

"  manage  the  debts  and  dues  relative  to  my  real  and  personal 

"estates,  my    eldest1  son,  Sriman  Hem  Chandra  Gosain,  who 

"  has  attained  the  age  of  majority,  remains  executor,  for  my 

younger    son,    Sriman  Gopal   Chandra  Gosain,  is  an  infant; 

but  as  my  eldest   sister,  Srimati  Harumani  Dabi,  is  prudent 

and  sensible,  all  the  affairs  of  the  estates  shall  be  under  her 

superintendence ;  and  my  eldest  son  shall  do  all  the  acts  according 

€t  to  her  advice  and  direction.     But  when  my  younger  son,  Sriman 

"  Gopal    Chandra   Gosain,    will   then   come   of    age,  both  the 

"  brothers  sltall  be  competent  personally  to  manage  the  affairs  ;  at 

"  that  time  the  advice  and  superintendence  of  my  said  sister  shall 

"  not  remain/' 

Gopal  Chandra  Gosain,  having  now  attained  the  age  of  16 
years,  applied  for  probate  to  Mr.  Justice  Macpherson,  and  that 
application  was  rejected. 

The  question  is  whether,  under  the  terms  of  the  will  of 
Gangaprasad  Gosain,  Gopal  Chandra  Gosain  is  entitled 
to  probate  as  executor,  jointly  with  his  brother,  at  the* age  of  16 
years,  or  whether  he  will  not  be  so  entitled  until  he  attains  the 
age  of  18  years.  Now  the  first  thing  which  it  is  necessary  to 
observe  is  that  the  parties  were  all  domiciled  at  Serampore,  and 

(1)  1 B.  L.  R.,  F.  R,  49. 
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therefore   Gopal   Chandra   Gosain  is  clearly  a  person,  whose  _ 
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Gosain, 


minority  and  the  right  to  appoint  a  person  to  take  charge  of  lN  THqa(J^m 
whose  property  as  a  minor,  is  regulated  by  the  provisions  of  Act  Prasad 
XL  o?  1858.  It  is  clear  that,  until  Gopal  Chandra  Gosain 
attains  his  full  age  of  18  years,  he  would  be  liable  either  to  have 
his  property  taken  charge  of  by  the  Court  of  Wards,  or  by  a 
relative  or  friend,  or  other  person  appointed  by  the  Court  on  a 
petition  under  Act  XL  of  1858. 

The  will  of  Gangaprasad  Gosain  provides  for  the  time 
at  which  Gopal  Chandra  Gosain  is  to  be  associated  as  exe- 
cutor with  Hem  Chandra  Gosain.  It  says  that,  when  he 
comes  of  age,  both  the  brothers  shall  be  competent  personally 
to  manage  their  affairs.  Now  it  is  clear  that  it  cannot  be  said 
that  Gopal  Chandra  Gosain  will  be  personally  competent  to 
manage  his  affairs,  as  long  as  he  is  liable  as  a  minor  to  have  his 
person  and  property  put  under  the  charge  of  a  guardian.  The 
coming  of  age  to  which  the  father  alluded  in  his  will  means,  in 
my  opinion,  coming  to  an  age  when  Gopal  Chandra  Gosain 
will  be  no  longer  under  any  such  disability. 

The  decision  in  the  case  of  Madhusudan  Manji  v.  Debir 
gobindo  Newgi  (I)  goes  very  much  further  than  it  is  necessary 
for  ub  to  go  for  the  purposes  sof  this  decision.  For  the  purposes 
of  Act  XL  of  1858,  in  ascertaining  whether  Ropal  Chandra 
Gosain  is  a  minor,  for  the  custody  of  whose  person  and  property 
orders  may  be  made  under  that  Act,  it  is  clear  that  Gopal 
Chandra  Gosain  must  be  held  to  be  a  minor,  until  he  has 
attained  the  age  of  18  years. 

I  am  therefore  of  opinion  that  Gopal  Chandra  Gosain  has 
not  attained  the  age  at  which  by  his  father's  will  it  is  provided 
that  he  shall  be  ioined  in  the  executorship  with  his  brother  ;  and 
I  am  confirmed  in  that  opinion,  by  the  consideration,  that  his  f  athr 
must  have  contemplated  his  coming  of  age  at  one  single  certain 
time.  There  is  nothing  in  the  will  to  shew  that  the  father  meant 
that,  as  to  property  in  Calcutta,  Gopal  Chandra  Gosain 
should  come  of  age,  and  obtain  probate  at  the  age  of  16  years, 
but  that  he  should  not  come  of  age,  and  not  be  entitled  to  a 
certificate,  with  respect  to  property  at  Serampore,  until  he  attains 

the  age  of  18  years* 

(1)  1  B.  L.  E.  F.  B.  49. 
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1870  For   these   reasons  I   am  of  opinion  that   the  decision   of  Mr. 

In  the  Goods  Justice  Macpherson  is  correct,  and  must  be  affirmed. 

ov  Gang  a 

Gown?.  Mabkby,  J. — I  am  of  the  same  opinion. 

Proctors  :  Messrs.  Swinhce,  Law,  fy  Go. 


[APPELLATE  CIVIL]. 


Before  Mr.  Justice  Loch  ottd  Justice  Sir  C  P.  Hobhousc,  Bart. 

1870        MUSSAMAT  RANI  KHIJARANNISSA  (Defendant)  r.  RANI  RISAN- 
A*ra  23%  NISSA  BEGUM  (Plaintiff.)* 

MaJiomedcm  Law— Dower— Prompt  Dower— Deferred  Dower — Limitation— 

Act  XIV  of  lti>9>  s.  I,cl9. 

See  also 
15  B.  L.E.306      A  Mussulman)  on  his  marriage,  entered  into  a  written  agreement  (unregistered) 

with  his  wife  to  pay  her  a  lakh  of  rupees,  one-fourth  as  prompt  [mooujjvl  dower, 
the  remainder    as  deferred  (moowujjul)  dower.  A  separation  occurred  between  the 

husband  and  wife,  but  there  was  no  divorce.  During  the  separation,  on  third  May 
1861,  the  wife  petitioned  for  leave  to  site  as  a  pauper  to  recover  the  balance  of  her 
prompt  dower.  Th$  husband  on  the  1st  July  1861,  filed  a  petition  denying  her 
claim  against  him.  The  wife's  application  to  sue  as  a  pauper  was  rejected  on 
27th  January  1862.  The  husband  died  on  30fch  August  1867.  On  the  13th  May 
1869,  the  widow  brought  her  suit  to  recover  the  balance  of  prompt  dower  and  the 
whole  of  the  deferred  dower.  Held,  that  she  could  only  recover  the  latter.  The 
cause  of  aetion,  in  respect  of  deferred  dower,  could  not  arise  until  the  husband's 
death.  But  the  cause  of  action,  in  respect  of  prompt  dower,  arises  upon  demand 
by  the  wife,  and  refusal  by  the  husband.  In  this  case  there  was  a  demand  by  the 
wife,  and  a  refusal  by  the  husband,  t»«.,  in  their  petitions  of  3rd  May  and  1st  July 
1861,  respectively,  more  than  three  years  before  suit,  therefore  the  claim  to  prompt 
dower  was  barred  by  clause  9,  section  1,  of-  Act  XIV  of  1859* 

Ameeroom88a  v.  Uooradooniasa  (1)  distinguished. 

This  was  a  suit  brought  on  the  13th  May  1869,  tt  recover 
the  amount  of  dower,  minus  the  amount  already  received  by  the 
plaintiff. 

*  Regular  Appeal,  No.  243  of  1869,  from  a  decree  of  the  Subordinate  Judge  of 
Purneah,  dated  the  4th  September  1869. 

(1)  6  Moore's  I.  A.,  211. 
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The  plaint  stated  that  the  cause  of  action  arose  on  the  date        187° 


of  the  death  of  the  plaintiffs  husband,  viz.,  on  the   15th  Bhadra    Mussamat 
1275  Mulki,  corresponding  with  the  30th  August  1867  ;  that,  on     eawnissa 
the  day  of  marriage  of  the  plaintiff  with  the  late  Raja  Enaet  Hos-   _H  "r^w. 
sein  that  is,  on  the  18th  Asar  1246  Mulki  (July  1st,  1839),  the  hissa  Bbgdm. 
said  Raja  executed  a  kabinnama  in  favor  of  the  plaintiff,  agreeing 
thereby  to  pay  a  lakh  of   rupees  to   the  plaintiff  as  her  dower  ; 
that  rupees  2,000  had  been  paid  on  different  dates  as  part  of  her 
prompt  dower  ;  and  that  the  plaintiff's  husband  had   died  before 
payment  of  the  remaining  amount  of  dower.     Hence  the  suit. 
The  plaint  further  stated  that,  out  of  the  amount  secured  by  the 
kabinnama,  one-fourth  was  "  prompt  (moaidjjul)  dower,"  and  the 
remainder  "  deferred  (moououjjul)  dower." 

The  defendant,  Rani  Khijarannissa,  the  second  wife  of  Raja 
Enaet  Hossein,  set  up  (inter  alia)  that  there  was  a  separation 
between  Raja  Enaet  Hossein  and  the  plaintiff  about  21  or  22 
years  ago  ;  thftt  the  cause  of  action  arose  at  the  time  of  the  sepa- 
ration ;  that  the  claim  was  barred  by  lapse  of  time ;  that  since  no 
suit  had  been  brought  within  six  years  from  after  the  dismissal, 
on  27th  January  1862,  of  a  petition  by  the  plaintiff,  to  sue  her 
husband  in  formd  pauperis,  her  claim  was  barred  by  lapse  of  time. 

The  Subordinate  Judge  found  that  there  was  no  divorce  of 
the  plaintiff  from  her  husband,  and  held  that  the  cause  of  action 
arose  on  the  date  of  Raja  Enaet  Hossein's  death,  and  conse- 
quently the  suit  was  not  barred  by  lapse  of  time.  He  further 
found  that  the  kabinnama  was  proved,  and  accordingly  passed 
a  decree  in  favor  of  the  plaintiff. 

The  defendant,  Rani  Khijarannissa,  appealed  to  the  High 
Court. 

Mr.  Money  (Mr.  Allan,  Mr.  Twidale,  and  Munshi  Amir  Ali 
with  him)  for  appellant. 

Baboo  Anukul  Chandra  Mookerjee  and  Mr.  C.  Gregory  for 
respondent.  "  ' 

The  following  cases  and  authorities  were  referred  to  in  argu- 
ment :— Ameer oonlssa  v.   Mooradoonissa   (1) ;  Mussamut  Beebee 

(l)6Mooro,8l.  A.,  211. 
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187°  Jumeela  v.  Mussamut  MulUeha  (1)  ;  Meet  Nujibollah  v.  Muss  a- 

Ra^Khua-  mut  Doordana  BJutioon  (2)  ;  The  Hedaya,  Volume  I,  page  150  : 

KANNisax     Macnaghten's  Mahomedan  Law,  page  59,  278  ;  Baillie's  Maho- 

Ranirwan-  medan  Law,  pages  92,   124,   126;  Noorunissa  Begum  v.  Nawab 

nissa   begum  Syed  Mohsin  Allee  Khan  Bahadoor   (3)  ;  Hosseinoodden   Chow- 

dhreev    Tojunnissa  Khatoon  (4)  ;  Golucknath  Dutt  v.  Seetaram 

Gowar  (5)  ;  and  Vinayak   Dhavls  v.  Bhau  Samvat  (6). 

Loch,  J.  (After  stating  the  facts.) — The  points  raised  in 
appeal  are,  first/,  that  the  claim  in  regard  to  that  portion  of  the 
dower  which  is  prompt  is  barred  by  the  Law  of  Limitation  ; 
second,  that  the  claim  in  regard  to  the  portion  of  the  dower  which 
was  deferred  is  also  barred  by  limitation  ;  third,  that  the  docu- 
ment, i.  e.,  the  kabinnama  or,  deed  of  dower  propounded  by  the 
plaintiff,  and  on  which  she  relies,  is  a  forged  document,  and  was 
not  executed  by  Enaet  Hossein. 

The  fact  of  the  marriage  of  the  plaintiff  with  Raja  Enaet 
Hossein  is  admitted.  It  is  also  admitted  that  she  separated 
from  her  husbarfd  about  1259  Mulki  (1851),  and  was  living 
separate  from  him,  when  he  died  in  1867,  though  there  had  been 
no  divorce.  The  date  of  Raja  Enaet  Hossein's  death  is  not 
disputed. 

We  proceed  to  take  up  the  objections  raised  in  appeal  in  the 
order  in  which  they  are  given  above,  and  first  as  regard  the 
application  of  the  Law  of  Limitation  to  that  part  of  the  dower 
which  ist  admittedly  prompt. 

Looking  at  the  terms  of  the  deed  of  dower,  it  is  clear  that 
one-fourth  was  prompt,  i.  e.,  payable  at  the  time  of  the  mar- 
riage, payable  immediately.  Looking  to  the  authorities  on 
Mahomedan  law,  Hedaya,  Volume  I,  page  150  (Ed.  of  1791), 
it  appears  that  it  is  only  by  payment  of  the  "'prompt  dower  " 
##  that  the  husband  i#  entitled  to  consummate  the  marriact) ;  that 
till  this  be  paid,  the  woman  may  refuse  to  allow  her  husband  to 
hove 'connection  with  her  ;    and  even  If  he  should  have  had  such 

(1)  W.  R.,  1864,  252.  (4)  W.  R.,  1864, 199. 

(2)  1  Sel.  Rep.,  103.  (5)  1  Hay's  Rep.,  378. 

1  (3)  7  Sel.  Rep.,  40.  .(6)  4  Bom.  H.  0.  Rep.,  A.  C.  J.,  39. 


VOL.  V.] 


HIGH  COURT. 


87 


connection,  or  been  in  complete  retirement  with  her,  she  may        1870 


refuse  to  admit  him  again,  until  she  has  received  the  whole  of    Mussamat 

the  prompt  dower.     Macnaghten  in  his  Principles  of  Mahomedan    raNNisSa.  " 

Law  says,  page  59,  Rule  20,  in  the  Chapter  on  Marriage  : — "  A  R      v- 

ct  necessary  concomitant  of  a  contract  of  marriage  is  dower,   the  nibsa  Begum 

"  maximum  of  which  is  not  fixed,  but    the    minimum    is    ten 

'*  dirhems,  and  it  becomes  due  on  the  consummation  of  the  marriage 

"  (though  it  is  used  to  stipulate  for  delay  as  to  the  payment  of 

"  a  part),    or    on  the  death  of  either    party,    or  on  divorce." 

Iu    Baillie's    Digest    of    Mahomedan     Law,    page    124     (and 

there  appears  to  be  no  difference  in    this  respect  between  the 

two  sects)  we  have  the  same  doctrine  laid  down :     "  A  woman 

"  may  refuse  herself  to  her  husband,  as  a  means  of  obtaining 

"  payment  of  so  much  of  her  dower  as  is   moovjjul   or  prompt; 

"  and  in  like  manner  her  husband  cannot,  until  such  paymeut  has 

"  been  made,  lawfully  prevent  her  from  going  out  of  doors,  or 

"  taking  a  journey,  or  going  on  voluntary  pilgrimage.' '   Again 

in  page  126  : — "When  the  parties  have  explained- how  much  of 

•'  the  dower  is  to  be  mooujjul,  or   prompt,  thai  part  of  it  is.  to  bo 

"  promptly  paid.     Where,  However,  it  has  been  stipulated  that 

"  the  whole  is  modujjul,  or  prompt,  the   whole  is  to  be  so  to   the 

,e  rejection,  of  custom  altogether."     It  is  clear,   therefore,   from 

the  quotations  above  made,   that   prompt   dower,   unless   delay 

be  stipulated  for  and  agreed  to,  becomes  due,  and  should  be  paid 

at  the  time  of  the  marriage. 

It  has  been  very  properly  pointed  out  to  us  by  M%  Money 
for  the  appellant,  that  all  the  cases  given  in  Macnaghten's 
Principles  of  Mahomedan  Jjaw  are  expositions  qf.  that  law  given 
by  learned  moulvis  as  known  to  and  taught  by  them  ;  that  a 
Law  of  Limitationis  unknown  to  the  Mahomedan  law,  either  as 
regards  debts  or  dower,  or  any  other  claim  ;  that  as  regards  ordi- 
nary debto,  the  Law  of  limitation  introduced  *by  the  Regulations 
of  1793  has-been  held  applicable,  as  also*  the  recent  Act  XIV  of  , 

1859  and  consequently  there  is   no  valid   reason  why  that  law 
Bhould  not  be  equally  applicable  to   claims  for  dower  which  was 
always  treated  as  debt  by  the  Mahomedan  law.     It  is  contended^ 
therefore,  for  the  appellant,  that,  as  the  prompt   dower  became   #   * 
due  on  the  date  of  the  marriage,  a  suit  to  recover  the   amount 
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18^°        should  have  been  brought  within  twelve  years,  the  period  allow- 

RAinKSuA-  ed  by  the  laW  °f  1793#  fr°m  that  dat°  ;  tliat'  if  the  Court'  witiil 
rinnissa     reference  to  the  judgment  of  the  Privy  Council  in  the   cases   of 

„     v-  Ameeroonssia  v.    Mooradoonissa   (1)    and    of    Mussamut  Beebee 

RaniRiban-  v  ' 

nissa  Bigum  Jumeelav.  Mussamut  Mulleeka  (2),  think  that,  as  no  demand  was 
then  made,  limitation  will  not  run  from  date  of  Marriage*  then  it  is 
contended  a  distinct  demand  was  made  in  1861,  when  the  plaintiff 
applied  to  the  Court  for  permission  to  file  a  suit  in  forma  pauperis 
against  for  husband  to  recover  the  amount  of  the  dower  in  the 
kabinnama.  Her  husband  repudiated  the  claim,  and  denied 
having  executed  the  document,  and  the  plaintiff's  application 
was  rejected  on  27th  January  1862. 

Two  cases  from  the  Select  Reports  have  been  quoted  in  support 
of  the  contention  that  the  Law  of  Limitation  is  applicable  to  a 
claim  for  "  prompt  dower."  The  first  is  Meer  Nujibollah  v.  Mus- 
samut Voordana  Khatoon  (3),  and  the  Judges  who  disposed  of  the 
case  say : — "  With  respect  to  the  deed  of  settlement,  it  was  held 
"  that  the  claim  to  the  two-thirds  of  the  dower  which  were  not  exi- 
"  gible  during  the  tnarriage,  or  in  ofcj^r  words,  were  payable  on  the 
"  decease  of  the  husband,  was  not  affected  by  the  rule  laid  down 

in  the  Regulation  of  limitations,  as,  at  the  commencement   of 

the  present  suit,  twelve  years  had  not  elapsed  since  the  hus- 
u  band's  death ;  but  the  recovery  of  the  remaining  third,  speci- 
"  fied  as  payable  on  demand,  was  held  to  be  barred  by  the  Regu- 
u  lation,  in  consequence  of  the  long  period  (about  forty  years), 
"  whicM  had  elapsed  since  it  became  due,  without  any  demand 
"  having  been  made."  That  case  is  similar  in  many  respects  to 
the  one  before  \is.  The  husband  in  that  case  settled  5,000  gold 
mohurs,  or  rupees  80,000,  on  his  wife,  of  which  one-third  was 
mooujjul,  or  payable  immediately,  and  two-thirds  moowujjul,  or 
not  exigible,  during  the  continuance  of  the  marriage.  m  The  law 
officers,  when  consulted,  gave  it  as  their  opinion  that,  u under  the 
"  Mahomedan  law,  the  cognizance  of  claims  for  dower  could  not 
'  be  limited    to  any  specific  term,  and  that  both  the  part  which 

was  payable  on  demand,  and  that  which  was  not  exigible  diiring 
tc  marriage,  were  equally    recoverable    from    the  estate  of  the 

(1)  6  Moore's  I.  A.,  211.         (2)  W.  R.,  1864,  252.      (3)  1  ScJ.  Rep.,  103. 
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"  husband."     Yet,  in  the  face  of  this  opinion,  the  Judges  held  18ye 

that  the  claim  for  the  one-third  prompt  dower  was  barred  by  Mussamat 

the   Law  of  Limitation,  m  so  long  a  period  having  elapsed  with-  bannissa. 

out  any   demand  being  made.     The  second  case  is  Noorunissa  v- 
Begum  v.    Nawdb    Syed    Mohsan    Allee    Khan    Bahadoor  (I).nisba  Bbgum. 
The  judgment  follows  that  in  Meer  Nujibollah  v.  Mussamut  Door- 
dana  Kkatoon  (2).     In  this  case,  however,  the  husband  was  alive, 

and  the  wife's  claim  for  the  exigible  dower  was  held  to  be  barred 
bv  the  Law  of  Limitation :  and  it  was  also  held  that  no  claim 
could  lie  for  the  dower  not  exigible  until  the  death  of  the  husband, 
or  the  dissolution  of  the  marriage  by  divorce.  In  this  case, 
though  it  appeared  that  the  parties  were  living  separately,  there 
was  no  evidence  of  a  divorce,  and  the  appeal  was  dismissed. 

We  now  turn  to  the  case  of  Ameeroonissa  v.  Mooradoo- 
nissa (3)  decided  by  tho  Privy  Council  in  1855.  In  this  case 
Mooradoonissa,  the  defendant,  claimed  a  dower  of  rupees 
46,000,  recoverable  from  tho  estate  of  her  husband,  Syud 
Mustafa.  The  plaintiff  in  this  case,  Syud  Abdulja,  the 
heir-at-law,  denied  that  Mooradoonissa  had  been  married  to 
his  brother  Mustafa,  and  nirther  pleaded  that,  as  the  deed  of 
dower  set  up  by  Mooradoonissa  created  a  debt  demandable  and 
payable  immediately,  the  claim  was  barred  by  the  Law  of  Limita- 
tion, III  of  1793,  section  14,  more  than  twelve  years  having 
elapsed  since  the  alleged  marriage.  In  disposing  of  the  appeal* 
their  Lordships  of  the  Privy  Council,  after  quoting  the  above 
section  of  Regulation  III  of  1793  in  extenso,  refer  to  .the  last 
words  of  the  section,  which  run  thus  : — "  Or  shall  prove  that  either 
€€  from  minority  or  other  good  and  sufficient  cause,  he  had  been 
§t  prevented  from  obtaining  redress^ '  and  they  say,  "  this  may 
€t  probably  be  a  case  fit  to  be  dealt  with,  under  the  concluding  part 
"  of  this  Regulation,  there  may  be  such '  good  and  sufficient  cause  / 
but  ttoair  Lordships  do  not  desire  to  put  their  decision  on  that 
point,  the  terms  of  the  deed  are  { when  demanded  by  my  wed- 
u  ded  wife.'  "  They  then  refer  to  certain  classes  of  obligation 
payable  on  demand,  and  others  which  contain  no  provision  to  pay 
on   demand,  and  are  therefore  payable  immediately  ;  and  after 

(1)  7 Sel.  Rep., 40.  (3)  6  Moore's  I.  A,  2 1 1 . 

(2)  1  Sel.  Rep.,  103. 
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18yo  referring  to  certain  cases  disposed  of  in  the  Courts  of  law  in 
Mussamat  England  relating  to  cases  in  which  it  had  beed  ruled  that  an  er- 
KANNissA  press  demand  must  be  made  before  the  action  could  be  main- 
IUxi^Risan-  teined,  their  Lordships  go  on  to  say  : — "  It  is  quite  unnecessary 
Ni&iA  Bjqum.  «'  that  there  should  be  any  demand  here.  The  deed  of  dower,  or 
"  settlement  by  the  husband  in  favor  of  his  wife,  and  the  intention 
"  of  the  parties  was  that  the  wife,  was  to  have,  as  a  dowry,  the 
sum  of  rupees  46,000 ;  and  it  is  important  to  consider  how  in- 
convenient it  would  be  if  a  married  woman  was  obliged  to  bring 
an  action  against  her  husband  upon  such  an  instrument.  It 
"  would  be  full  of  danger  to  the  happiness  of  married  life  ;  and  we 
"  think  upon  the  true  construction  of  this  settlement,  she  had  a 
f '  right  of  suit  without  a  previous  demand,  and  that  she  was  not 
"  obligedtosue  her  husband  immediately,  or  in  his  life-time.  Their 
"  Lordships  are  therefore  of  opinion  that  the  Regulation  does  not 
"  apply  as  a  bar  to  the  claim,  and  shat  such  defence  entirely  fails." 
It  is  contended  by  Mr.  Money  that  their  Lordships'  judgment 
rests  on  the  peculiar  wording  of  the  deed  of  dower  in  this  case, — 
"  when  demanded  by  my  wedded  wife ; "  that  it  was  a  case 
where  a  demand  was  to  be  made,  and  the  right  of  action 
would  accrue  to  the  party  from  the  date  of  such  demand ;  but 
in  the  case  before  the  Court,  the  only  words  used  were  "  prompt " 
and  "  deferred,"  and  that  the  prompt  portion  was  payable  at 
once.  It  was  not  like  a  note  which  ran  in  these  terms : — "On 
demand  I  promise  to  pay,"  and  so  no  demand  was  necessary. 
Looking  however  to  the  words  of  their  Lordships,  it  appeared 
that,  though  the  words,  "when  demanded  by  my  wedded  wife," 
were  inserted  in  the  deed  of  dower,  yet  no  demand  was 
necessary  to  give  the  wife  a  cause  of  action,  for  they  say  : — "We 
"  think  upon  a  true  construction  of  this  settlement,  she  had  a  right 
"  of  suit  without  a  previous  demand,  and  further  though  she  had 
Ct  this  right,  and  might  have  exercised  it  any  time,  yet  she  was  not 
,c  obliged  to  sue  her  husband  immediately,  or  in  his  life-time." 
And  they  further  held  that  the  Law  of  Limitation  was  not  applica- 
ble to  bar  the  claim,and  why  ?  because  "it  would  be  inconvenient 
"  were  a  married  woman  obliged  to  bring  an  action  against  her 
Cf  husband  upon  such  an  instrument,  and  it  would  be  full  of  dan- 
"  ger  to  the  happiness  of  married  life."  It  appears  very  clear  that 
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their  Lordships  did  not  rest  their  judgment  on   the  words  of  the ]87° 

deed,  but  looked  upon  the  dower  as   "prompt/ }  for  which  a  suit  ^""khija.- 
might  be  brought  at  any  time  without  a  demand  ;  but  that,  for     rannissa 
the  sake  of  the  domestic  happiness  of  families,  a  suit  to  recover  rani  r18AN. 
the  amount  must  not  be    brought  during  the  life-time  of  the  NU5B*  Begum« 
husband,  and  consequently  that  the  Law  of  Limitation   then  in 
force  did  not  apply.     I   do  not  see  that  any   other  construction 
can  be  put  upon  their  Lordships'  words.    If  so,   the  fact   that 
the  present  Law  of  Limitation,  Act  XIV  of  1859,  which   was  in 
operation  when  the  present  suit  was  brought,  is  more  stringent  in 
its  terms,  does  not  really  affect  the  question,  for  it  does  not  meet 
the  reason  assigned  by  their  Lordships  for  holding  the  claim  in  the 
case  of  Ameeroonissa  v.  Mooradoonissa  not  to  be  barred  (1).  It  was 
true  that  the  parties  had  lived  separately  for  a  long  time  but  still 
they  might  have  been  reconciled,  and  the  evidence  for  the  plaintiff 
goes  to  show  that  the  late  Raja  did  make  various  attempts  to  be 
reconciled,  and  promised  in  his  statement  to  the  Magistrate  to  main- 
tain his  wife  if  she  returned  to  his  house.  Had  she  brought  a  suit 
when  they  separated,  or  been  obliged  to  do  so  within  a  certain 
period  from  the  time  they  first  quarrelled  and  separated,  there 
would  have  been   no  hope  of  a  reconciliation.     But  it  is  said 
that,  in  this  case,  a  suit  was  actually  brought   in  the  life-time  of 
the  husband,  and  there  was  then  a  positive  demand  for  the  pay- 
ment of  the  dower  ;  and,  under  these  circumstances,  the  present 
suit  should  have  been  brought  within  the  period  prescribed  in 
clause  9,  section  1,  Act  XIV.  of  1859. 

Before  however  we  proceed  to  consider  this  part  of  the 
question,  it  is  necessary  to  refer  to  two  other  cases,  Hosscinooddeen 
Chowdhree  v.  Tajunnissa  Khatoon  (2)  and  Mussamat  Beebee 
Jumeela  v.  Mussamat  Mulleeka  (3) .  m  In  the  first  of  these  cases, 
it  was  held  (by  Trevor  and  Glover,  JJ.)  that,  "  according  fco 
"Mahomedan  law  mooujjul,  or  exigible  dower,  is  payable  on 
4t demand  at  any  time  from  the  consummation  of  the  marriage  up 
to  the  death  of  the  wife.  Mooujjul  dower  is  payable  on  demand 
at  any  time  during  the  wife's  life,  but  her  heirs  must  be  placed 
€(  in  the  same  category  as  all   other  suitors,  and  file  their  claim 

(1)  6  Moore's  I.  A.,  211  (3)  W.  R.,  18G4,  252. 

(2)  W.  R,  1864,  199. 
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1870       " within  twelve  years  of  their  obtaining  the  right  to  sue.     The 

M  ubs  a  mat    "appellant's  allegation   that   the    cause    of    action    arose   on 

Hani  Khua-  c<  £ne  consummation  of  the  marriage,  is  opposed  to  the  Mahome- 

BANNIS6A  ,  °    '  *^r 

r.  "dan  law,  and  to  the  principle  laid  down  by  the  Privy  Council  in 

KissjL  Begum.  '*  Ameeroonissa  v.  Mooradoonissa  (1).  The  dower  was  no  doubt 
"payable  to  Afsurunissa  on  that  date,  and  she  might  have 
"  demanded  it  then  had  she  been  so  minded  ;  but  she  had  equal- 
"  ly  a  right  to  let  it  remain  in  her  husband's  hands,  he  acting  as 
"  her  trustee ;  and  as  her  power  to  claim  it  of  him  at  any  time 
Cf  ceased  only  with  her  life,  the  plaintiffs'  (respondents')  cause 
of  action  must  be  held  to  have  commenced  then,  and  not  on 
their  first  demand  for  dower."  The  other  case,  Mussamut 
Bebee  Jurneela  v.  Mussamut  Mulleeka  (2),  follows  the  ruling 
laid  down  by  the  Privy  Council  in  Ameeroonissa  v«  Mooradoonis- 
sa (1).  In  Mussamut  Bebee  Jurneela  v.  Mussamut  Mulleeka  (2), 
there  was  no  deed  of  dower.  The  dower  was  granted  verbally  at 
the  time  of  marriage,  and  nothing  was  then  said  of  its  being 
prompt  or  deferred.  By  Mahomedan  law,  Macnaghten's  Prin- 
ciples, page  59,  Rule  22,  if  it  be  "not  expressed,  whether  the 
u  payment  of  the  dower  is  prompt  or  deferred,  it  must  be  held 
"that  the  whole  is  to  be  due  on  demand."  The  Judges  who 
decided  the  case  of  Mussamut  Bebee  Jurneela  v.  Mussamut 
Mulleeka  (2)  held  that,  though  by  the  Mahomedan  law,  owing  to 
the  absence  of  words  defining  the  nature  of  the  dower,  it  was 
actually  exigible,  "  yet  that  both  parties,  as  shown  by  their 
"  conduct,  considered  it  to  be  deferred  ;  and  therefore  Jurneela, 
"  though  separated  from,  and  being  on  bad  terms  with,  her  ' 
"  husband,  did  not  sue,  because  she  did  not  think  the  dower  was 
"  claimable  till  after  his  death."  The  Judges  conclude  their 
judgment  in  these  words  : —  "  Considering  therefore  that,  as 
nothing  was  determined  at  the  marriage,  whether  the  dowef 
were  to  be  exigible  or  deferred,  it  must,  under  the  Mahomedan 
"law,  be  considered  exigible  (prompt),  and  as  such  demand- 
"  able  and  recoverable  from  the  husband  at  any  period  during 
"  coverture,  and  also  recoverable  from  him  after  divorce,  or 
"  from  his  estate  after  death,    if  the    action   be  brought   within 

( 1)  6  Moore's  I.  A.,  211.  (2)  W.  2?.,  18C2,  252. 
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the  period  of  limitation  prescribed  by  law  ;  and  as  it  has  been        W° 
held  by  the  Privy  Council  that  such  claim,  though  due,  need  not    Musbam  at 
"  be  sued  for  immediately  >  or  duringjthe  life-time  of  the  husband,     rannissa 
"  and  as  the  divorce  has  not  been  proved,  we  think  the  plain-  _     v- 
"  tiff  has  brought  her  suit  in  time."  In  Mtissamut  Bebee  Jumeela  una*  Biodm. 
v.  Mvssamut  Mulleeka   (1),  it  was  urged  that  the  judgment  of 
the   Privy   Council   in   Ameeroonissa  v.    Mooradoonissa  (2)  did 
not  apply,  because  there  was  no  danger  of  destroying  domestic 
felicity,   as    the    parties  had  separated,   being   unable  to  live 
together.    With  regard  to  this  argument,  the  Judges  remark  : — 
"  It  is  sufficient  to  say  that,  if  the  ruling  of  the  Privy  Council 
"  goes  to  the  extent  of  saying  that  exigible  (prompt)   dower, 

"  though  demandable  at  any  time  during  coverture,  need  not 
"  be  sued  for  during  the  life  of  the  husband,  and  we  believe 
"  this  to  be  the  opinion  of  that  Court,  then  the  present  plain- 
tiff would  not  be  debarred  from  bringing  her  suit  after  her 
husband's  death,  though  her  domestic  felicity  had  been  destroyed 
by  his  ill  usage  which  led  to  their    separation ;"    and  then  the 

* 

Court  go  on  to  show  why,  from  the  conduct  of  the  parties,  not- 
withstanding the  rule  of  Mahomedan  law,  the  dower  in  this 
case  was  held  to  be  deferred,  and  not  prompt. 

It  may  be  as  well,  before  proceeding  further  to  ascertain,  if 
possible,  in  what  sense  Macnaghten  uses  the  words  in  Rule  22 
of  Chapter  VII  of  the  Principles  "  due  on  demand."  Are 
they  equivalent  to  the  term ''  prompt,"  or  have  tjiey  the  mean- 
ing on  which  they  appear  to  be  used  in  the  jugdments  quoted 
above,  a  sum  payable  on  a  demand  being  made  for  the  payment. 
In  a  note  to  case  29,  page  278,  cited  in  the  Principles  of  a  deed 
of  dower  not  specifying  whether  the  payment  shall  be  prompt  or 
deferred,  he  says  : — %i  There  may  be  a  stipulation  for  prompt  pay- 
"  ment  of  dower  or  for  deferred  payment,  or  there  may  be  no 
"  mention   whether  it  is  to  be  deferred  or  prompt.    In  the  first 

case  and  the  last,  the  prevalent  doctrine  appears  to  be  that 
the  whole  should  be  paid  promptly."  This  passage  explains 
the  meaning  of  the  words  "  due  on  demand  "  to  be  equivalent 

to  the  word  %f  prompt."  Again,  in  a  note  to  Case  30,  Macnaghten 
(i)  W.  B.  1864,  252.  (2)  6  Moore's  I.  A.,  211. 
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1870       observes :— u  The  usuage  of  the  country  is  the  only  legal  rule  to 

«  -  ■  —ii . 

Muuamat    "  be  observed   in    controversies  of  this  description.     Had  there 

Rani  Khma- 

bannibba  *'  been  no  mention  whatever,  whether  the  dower  should  be  prompt 
Ha  Ri  "  or  deferred,  ^ne  whole  must  be  considered  to  be  promptly  due." 
nima  Bjkhjm.  The  rule  laid  down  by  the  Privy  Council  in  Ameeroonissia  v. 
Mooradoonis8a  (1)  appears  to  be  this  :  that,  though  a  woman's 
dower  be  prompt,  yet  she  is  not  obliged  to  sue  for  it  immediately, 
nor  in  the  life-time  of  her  husband.  "  It  may  therefore  be 
inferred,"  says  Mr.  Baillie  in  his  Digest  of  Mahomedan  Law, 
page  92,  "  that  the  time  for  the  limitation  of  a  suit,  for  even  the 
"  exigible  part  of  a  woman's  dower,  does  not  begin  to  run  until 
"  the  dissolution  of  the  marriage."  But  it  is  urged  that  neither  the 
ruling  of  the  Privy  Council  in  Ameerooniasa  v.  teooradoonissa  (1), 
nor  of-  this  Court  m  Mussamut  Bebee  Jumeela  v.  Museamul 
Mulleeha  (2),  are  applicable  to  the  present  case  ;  for,  in  neither 
of  those  two  cases  had  any  demand  for  payment  been  made  ; 
whereas  in  the  case  before  the  Court,  a  distinct  claim  for  pay- 
ment had  been  made  by  the  plaintiff  in  1861,  and  the  claim 
denied  by  the  defendant  in  distinct  terms,  and  the  plaintiff's 
application  to  sue  as  a  pauper  to  recover  the  said  money  was 
rejected  in  January  1862. 

The  Privy  Council  have  assigned  a'reason  why  a  claim  for 
prompt  dower,  need  npi  be  made  till  after  the  dissolution  of 
marriage,  viz.,  the  danger  that  there  would  be  to  the  continuance 
of  domestic  felicity  were  a  woman  compelled  to  make  such  a 
demand  during  coverture.  In  the  present  case  there  was  no 
such  reason  for  deterring  the  plaintiff  from  making  the  demand, 
nor  was  she  deterred.  She  had  long  lived  separate  from  her 
husband  ;  and  however  willing  he  might  have  been  to  be  recon- 
ciled to  her,  she  was  determined  not  to  be  reconciled  to  him,  and 
made  a  demand  for  her  whole  dower  during  the  life-time  of 
her  husband.  Admitting  therefore,  as  it  had  been  ruled  by  the 
Privy  Council,  that  "  prompt  dower"  need  not  be  sued  for 
during  the  continuance  of  themarriage,and  that  "  deferred  dower" 
cannot  be  sued  for  during  coverture  ;  yet,  if  a  party  do  exercise 
her  right  to  claim  prompt  dower  during  her  husband's  life,  and, 

(1)  t)  Moore's  I.  A,  211  (2)  W.  R,  1864, 252. 
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while  the  marriage  is  in  force,  makes  a  demand  for  payment,        WO 


does  she  not  bring  herself  under  the  operation  of  the  Law  of     muwamat 

Limitation  ?  and  if  she  fail  to  bring  her  action  within  the  period  Raw  Khija" 

allowed  by  law  for  bringing  such  suits,  would  not  her  claim  to         v. 

the  prompt  dower  be  barred  as  effectually  as  any  other  claim  ?  If  VJa^  bboiw" 

this  be  the  law,  it  may  be  said  that  the  reconciliation  between  the 

parties  is  almost  hopeless,  and  the  effect  of  the  Privy  Council's 

ruling  in  Ameeroonissa  v.  Mooradoonissa  (1)  is  evaded.     Married 

people  quarrel,  and  in  anger,,  the  wife  demands  her  dower ;  they 

make  friends,  and.  live  peaceably  as  man  and  wife  again  ;  in  such 

case,  can  it  be  said  that  the   wife  must,  within  a  fixed  period, 

bring  her  action  for  the  prompt  dower,  or  lose  her  right  to  it  ? 

Quarrels  of  this  kind  may  occur  continually  between   married 

couples,  who  may  afterwards  be  reconciled  ;   bnt  if  the  wife  be 

compelled  by  law  to  bring  her   action   for   dower,    an   almost 

insuperable  difficulty   to   reconciliation  would  arise  ;  and  after 

the  husband's  death,  the  heirs  would  certainly  plead   limitation, 

on  the  allegation,,  true  or  false,  that  a  demand  for  the  dower 

had  been  made  during  the  life  of  the  husband,  which  had    not 

been    followed    up   by    a    suit  in  proper   time,  and  so  defeat 

the  claim  of  the  widow  for  that  portion   o£  the   dower  which. 

was  prompt. 

It  is  very  questionable  whether  the  Privy  Council,  in  laying- 
down  the  general  rule  in  Ameeroonissa  v.  Mooradoonissa  (1)  con- 
templated a  case  like  the  present  where  the  wife  living  for  many 
years  separate  from  her  husband  formally  demanded,  as  is  alleged 
in  Court,  her  dower  from  him.  Had  the  question  before  their 
Lordships  been  that  which  is  before  us,  it  is  not  improbable  that 

they  might  have  held,  under  the  circumstances,  that  the  claim  for 
prompt  dower  was  barred  by  limitation.  At  any  rate,  their  ruling 
in  Ameeroonissa  v.  Mooradoonissa  (1)  does  not,  I  think,  meet  all 
the  requirements  of  the  case.  All  they  laid  down  in  respect  to 
the  dower,  which  was  prompt,  was  that  the  wife  had  a  right  of 
suit  without  a  previous  demand,  and  that  she  was  not  obliged  to 
sue  her  husband  immediately  or  in  his  life-time.  If  however  she 
did  make  the  demand,  and  that  not  in  a  period  of  momentary 

(1)  6  Moore's  I.  A.,  211. 
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1870        anger,  after  some  domestic  squabble  settled   as   speedily  as  ex- 

Mubbjjiat    cited,  and  from  which  no  abiding  interruption  of  domestic  felicity 

rannibsa     ensued  ;  but  after  many  years  of  separation,  when  all  attempts 

Bjln/bisah-  at  reconciliation  had  failed,  and  that  demand  was  made  openly, 

NissA  Bequm.  deliberately,  and  publicly,  it  appears  to  me  that,  to  such  a  case, 

the  ruling  of  the  Privy  Council  so  frequently  quoted,  cannot 

and  does  not,  apply,  and  that  a  party  making  such  a  demand  is 

as  much  barred  from  bringing  her  suit  to  enforce    her    claim 

within  the  period  allowed  by  law,  as  is  any  other  person  seeking 

to  enforce  a  written  contract. 

But  it  is  said  that  no  demand  has  been  made  ;  that  ^plaintiffs 
application  in  1861  to   sue  as  a  pauper  can  at  best  be  looked 
upon  as  a  notice,  but  not  as  a  demand.     On  3rd  May  1861,  the 
plaintiff  filed  a  petition  of  plaint  in  the   Court  of   the  Principal 
Sudder  Ameen,  setting    forth  that,on  the  occasion  of  her  marriage 
with  Raja  Enaet  Hossein,  a  kabinnama,  by  which  a  lakh  of  rupees 
had  been  settled  upon  her,  was  executed  by  her  husband  ;  that 
of  this,  part,  or  one-fourth,  was  prompt,  and  part,  or  three-fourths, 
deferred  ;  that,  of  the  prompt  dower,  her  husband  had  on  various 
occasions  paid  her  rupees  2,000  ;  and  she  now  sued  to  recover  the 
balance ;  but  being  devoid  of  means,  and  unable  to  pay  the  stamp 
fees,   she  prayed  that   she  might  be  allowed  to  file  her   suit  as 
a  pauper.     On  the  1st  July    following,  a  petition  on  the  part 
of  Raja  Enaet  Hossein  was  put  in  by  his  authorized    vakeels, 
Moulvi  Afzal  Ali,  Charles  Chapman,   and   Moulvi  Parzand  All, 
to  the  effect  that  the  plaintiff  was  not  a   pauper,  the  Raja  at  the 
time  of  her  marriage  having  given   her  jewels  and  cash  to  the 
value  of  rupees  10,000 ;  that   the  kabinnama  produced  by  the 
plaintiff  was  a  forgery  ;  and  that   plaintiff's  dower  was  never 
fixed  at  a  lakh  of  rupees,  nor  was  a  deed  of  any  kind  drawn  up 
and  executed  ;  but  according  to  the  custom  of  the  family,  the 
plaintiff's  dower  was  verbally  fixed  at  rupees  5,000.     Further 
objections  are  taken  to  the  deed  that  it  does  not  bear  the  Raja's 
seal  ;  that    the  Cazi's  seal    thereon  was    obtained  by  collusion 
between  him  and  members   of   the  plaintiff's  family ;  that  the 
claim  for    the   prompt    portion    of   the  dower   was  barred  by 
limitation,  not  having  been  sued  for  within  twelve  years  of  the 
marriage;  and  that  the  suit  for  the  remainder  of  the  dower  was 
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premature.     He  denies  having  ever  paid  any  part  of  tlie  prompt        **ft° 
dower;  and  urges  that,  if  any  such  payment  had  been  made,  it  Mussamat 
would  have  been  entered  on  the  back  of  the    deed,  had  that  deed    r^nnisii1" 
been  a  genuine  document ;  and  he  adds  that  the  allegation  of  v- 

Hani  Tt.isAW» 

payment  is  made  to  avoid  the  effect  of  the  Law  of  Limitation.       KI8BA  Begum. 
On  7th  January  1862,  Raja  Enaet    Hoasein    was    examined 

in  Court  by  the  Principal  Sudder  Ameen,  and  the  first   question 

put  to  him  was,  "You  have  stated  in  your  answer   that  ornaments  to 

,r  the  value  of  rupees  10,000  were  given  by  you  to  the  petitioner, 

"  Rani  Khijarannissa ;  that  some  of  these  ornaments  to  the  value  of 

"  rupees  6,000    were   pledged   by  the  petitioner  for  a  sum  of 

rupees  3,000  to  a  mahajan,  which  were  afterwords  redeemed  and. 

sent  by  you  to  the  rani,  the  plaintiff.  When  were  they  sent, 
i€  and  are  they  now  with  the  plaintiff,  or  have  they  been  disposed 
"  of?"  In  reply  to  this  question,  the  Raja  gives  the  same  details 
as  are  givfcn  in  his  petition  of  1st  July  1861  regarding  these 
ornaments,  and  adds  what  was  also  stated  in  that  petition,  that 
the  plaintiff  was  in  receipt  of  an  allowance  of  rupees  25  a  month 
from  her  brother  Saifallah.  After  this  examination,  a  proceed-, 
ing  dated  27th  January  1862  was  drawn  up  by  the  Principle 
Sudder  Ameen,  in  which  he  states  that  the  plaintiff  had  filed  a 
suit  to  recover  the  amount  of  her  dower  under  a  deed  bearing  date 
8th  Rabiassani  1254  — 18th  Asar  1246  Mulki  (July  1st,  1870)  ; 
that  she  prayed  for  permission  to  sue  as  a  pauper  ;  that  the  cast 
came  on,  Munshi  Ahmed  being  pleader  for  the  plaintiff,  and  M. 
Afzal  Ali,  M.  Farzand  Ali,  and  Mr.  Chapman,  pleaders  for  the 
defendant ;  and  after  reading  tho  record,  and  hearing  argument> 
it  was  ordered  that  the  application  of  the  petitioner  to  be  allowed 
to  sue  as  a  pauper  be  rejected  with  costs.  These  proceedings 
appear  to  have  been  conducted  under  the  provisions  of  section 
305,  Act  VIII  of  1859,'aud  related  only  to  the  question  whether 
plaintiff  was  or  was  not  a  pauper,  and  this  was  decided  against 
her  ;  but  this  much  may  be  gathered  from  these  proceedings, 
that  Raja  Enaet  Hossein  adopted  the  petition  of  1st  July  1861, 
put  in  by  his  vakeels  in  his  nsme  as  his  own,  and  must  be 
considered  tonave  accepted  the  statements  made  in  it.  He  does 
not  repudiate  any  part  of  it ;  but  when  the  question  is  put,  "You 
said  in  your  answer/'  i.  e.}  1st  July  1861,  he  replies  byvepeating 
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1870       statements  found  in  that  aqswer  or  petition,  which   also  contains 
Mussamat    a  direct  and  distinct  repudiation  of  plaintiff's  demand  for  dower. 

Rani  Khija-  jjuf.  stdll  it  is  said  that;  as  the  application    to  sue  as  a  pauper 
v.         was    rejected,  there  was  no  demand,  but  only  notice  of  a  claim. 

kuia  Begum. ^  cannot  consider  the  application  in  that  light.  It  was  drawn 
up  as  a  plaint  in  a  regular  suit ;  and  had  the  application  for  per- 
mission to  sue  as  a  pauper,  which  is  written  at  the  foot  of  the  plaint 
been  allowed,  the  petition  would,  under  the  provisions  of  sec- 
tion 308,  'Act  VIII  of  1859,  have  been  nnmbered  and  registered, 
and  been  deemed  to  be  the  plaint  in  the  suit.  By  a  ruling  of  the 
High  Court  in  Golucknath  Dutt  v.  \8eetaram  Gowar  (1),  it  was 
held  that  the  suit  was  commenced  when  the  application  to  sue  in 
forma  pauperis  was  filed  ;  and  in  another  case,  Vinayak  Dhavle 
v.  Bhau  Samvat  (2),  it  was  held  that  a  pauper  suit  commences  for 
the  purpose  of  limitation  on  the  day  when  the  petition  to  sue  in 
forma  pauperis  is  presented  to  the  Court,  and  not  on  the  day  when 
the  application  being  granted,  it  is  numbered  and  registered.  It 
cannot  be  said  that  Raja  Enaet  Hossein  was  ignorant  of  this  demand* 
or  that  the  petition  of  1st  July  1861,  in  which  he  distinctly 
denied  the  plaintiff's  claim  to  dower,  was  not  written  with  his 
knowledge  and  consent,  seeing  that  it  was  presented  by  his  au- 
thorized pleaders  who  were  also  present,  and  argued  the  case 
when  the  application  was  rejected,  and  he  himself,  when  examined 
by  the  Principal  SudderAmeen,  admitted  it  to  be  his  answer,  though 
he  did  not  speak  to  all  its  details.  Looking,  therefore,  upon 
the  Rani's  application  to  be  permitted  to  sue  as  a  pauper,  to  be  a 
clear,  distinct,  and  positive  demand  made  in  a  public  Court  to 
recover  her  dower,  a  demand  which  was  as  distinctly  rejected  by 
the  Raja,  I  think  her  claim  for  so  much  of  the  dower  as  is 
prompt  must  be  held  to  be  barred  by  the  Law  of  Limitation,  clause 
9,  section  1,  Act  XIV  of  1859  ;  the  suit  not  having  been  brought 
within  three  years  from  the  date  of  the  cause  of  action,  viz., 
the  refusal  on  the  Raja's  part  to  pay«the  demand  then  made. 

On  the  2nd  point  taken  before  us  in  appeal,  we  are  against 
the  appellant,  for  it  is  clear,  both  from  the  Mahomedan  law  and 
the  current  of  decisions,  that  deferred  dower  can  •  be  demanded 

(1)  1  Hay's  Rep.,  378.  (2)  4  Bom.  H.  C  Rep.,  A.  0.  J.,  33. 
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only  when  tbe  marriage  is  dissolved,  either  by  divorce  or  by  the       J870 
death  of  the  husband.     If,  however,  the  wife  does  d&nand  this    Musbamat 

"D  V 

dower  during  the  period  of  coverture,   her  claim  can  qnly  be    bann-ima 

treated  as  premature ;  for  such  demand  and  refusal  on  the  part  R.   v- 

of  the  husband  do  not  give  her  any  immediate    cause  of  action,  nissa  Begum. 

from  which  the  period  of  limitation  is  to  be  counted,  for  her 

cause  of  actidn  for  deferred  dower  can,  under  no  circumstances, 

arise  during  the  continuance  of  the  marriage 

Hobhousb,  J. — I  agree  in  the  judgment  of  Mr.  Justice 
Loch.  I  think  the  suit  for  that  part  of  the  dower  which  is 
prompt,  is  barred  by  the  application  of  the  Statute  of  Limitations, 
clause  9,  section  1,  Act  XIV  of  1859.  I  observe  that,  by  the 
preamble  to  that  Act,  it  is  provided  that  all  suits  shall  be  governed 
by  the  periods  of  limitation  declared  by  that  Act,  any  law  to  tho 
contrary  notwithstanding. 

Then  this  suit  is  admittedly  a  suit  on  a  written  contract  not 
registered ;  and  by  clause  9,  section  1  of  the  Act,  it  is  provided 
that  to  such  suits  the  period  of  limitation  applicable  shall  be 
three  years  from  the  date  of  the  breach  of  contract. 

Now  here  the  breach  of  contract  seems  to  me  clearly  to  have 
occuTed  either  at  tbe  time  of  the  marriage,  or  at  the  latest 
when  the  plaintiff  demanded,  and  her  late  husband  refused  to 
pay  the  dower  claimed  on  the  contract.  That  was  in  1861,  and 
the  suit  was  not  instituted  until  1868,  and  so  was  not  in  time  for 
the  prompt  dower. 
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[APPELLATE  CRIMINAL]. 


....   •  Before  Mr.  Justice  Jj.  S.  Jackson  and  Mr.  Justice  Glover. 

IojO  » 

Aprils  THE  QUEEN  r.  CHANDRA  SEKHAR  ROY  * 

Contempt  of  Court -Penal   Code   (Ant   XLV   of  1860\   s.%  174— Code  of 
Criminal  Procedure  (Act  XXV  of  1S6I),  $.  171—  Power  of 

Subordinate  Magistrate. 

A  Subordinate  Magistrate  has.40  power  to  try  an  offence  punishable  undo  r  sec- 
tion 174  of  the  Penal  Code  committed  against  his  own  Court,  but  is  bound,  under 
section  171  of  the  Code  of  Criminal  Procedure,  to  send  the  case,  if  in  his  opinion 
there  is  a  sufficient  ground,  for  investigation  to  a  Magistrate  having  power  to  try 
or  commit  for  trial. 

Baijoo  Saul  v*  Que**,  Miner  and  The  Queen  v.  Gugun  Uisser  (1)  overruled. 

The  following  point  was  referred,  for  the  opinion  of  the  High 
Court,  by  the  Officiating  Sessions  Judge  of  East  Bnrdwan,  to 
whom  it  had  been  referred  by  the  Magistrate : — 

A  Subordinate  Magistrate,  not  in  charge  of  a  sub-division,  and 
*  not  empowered  under  Act  X  of  1854  to  receive  complaints  with- 
out reference  from  the  Magistrate  of  the  district,  summons  certain 
witnesses  in  a  case  which  has  been  made  over  to  him.  The  wit- 
nesses, notwithstanding  that  they  have  received  the  summons, 
fail  to  appear.  Can  the  Subordinate  Magistrate,  under  sec- 
tion 171  of  the  Code  of  Criminal  Procedure,  proceed,  without 
reference  to  the  Magistrate  of  the  district,  to  summon  and  try 
these  witnesses  on  a  charge  of  having  committed  an  offence 
under  section  174  of  the  Penal  Code  ;  or  must  he  make  over  the 
case  to  some  Magistrate  who  (if  not  the  Magistrate  of  the  district 
himself)  has  power  to  try  such  cases,  without  reference  from 
the  Magistrate  of  the  district  ? 

The  Magistrate  in  referring  the  point  said  : — "  The  only 
"  two  High  Court  Rulings  in  this  point  that  I  can  find  are 
"  Baijoo  Baul  v.  Gugun  Misser-  (>)  and  Queen  v.  Tajumaddi 
"  Lahori  (2).      In  the  former  of  these  rulings  it  is  laid  down 

#  Reference,  under  section  434  of  theUodc  of  Criminal  Procodure,  by  the  Offici- 
ating Sessions  Judge  of  East  Burdwan,  under  his  letter  No.  26,  dated  the  26th 
March  1870. 

(1)  8  W.  R,  Cr.  R.,  61 .  '      (2)  1  B.  L.  R.,  A,  Or.,  1 . 
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"  that,  as  section  171  authorizes  a  Magistrate  to  send  finch  case  to        W° 
"  a  Magistrate  having  jurisdiction,  he  may  of  course  send  the  case      Qoe*n 
"  to  himself  ;  but  I  understand  this  to  mean  that  Jie  can, Bead  the     Chandra 
"  case  to  himself,  only  if  he  has  jurisdiction  to  try  it.     There  is  S*KHAB  Eo^' 
nothing   ii*»  the  ruling    quoted  to  show  whether  the  Deputy  9 

Magistrate   alluded   to  was  or  was  not  in   charge  of  a  sub-       * 
''  division,    and    specially    empoweopd    under  Act  X  of#  1859. 
In  the  second  ruling  it  was  laid  down  that  the  Deputy  Magis- 
trate having  referred  the  case  of  contempt  to  the  Magistrate  of 
"  the  district',  the  Magistrate  of  the  district  could  not  refer  the 
case  back  to  the  Deputy  Magistrate  for  trial,  but  must  try 
it    himself.     If    this    latter    ruling    be    correct;  it    surely  is 
*'  inconsistent  that  a  Subordinate  Magistrate  should  have  power 
"  on  his  own. motion  to  take  up  a  case,  which  the  Magistrate 
' '  of  the  district  has  no  power  to   refer  to  him.     Lastly,  1  do 
"  not  think  it  was  ever  the  intention  of  the  Legislature  to  con-     .. 
"  fer   on  an  inexperienced  officer  (say  one  who  has  only  just 
"  arrived  in  the  country)  the  power  of  taking  up  cases  of  con- 
tempt against  his  own  Court  and  punishing  the  ^pppsed  wjith-   - 
oafrtke  knowledge  of  the  Magistrate  of  the  district." 

e  in  his  reference  to  the  High  Court  said  : — "  I  do  not 
"  agreS^with  tfljte  Magistrate.     I  think  that  the  Assistant  Magis- 
trate is  empowered  to  enforoe  his  authority  in  his  own  Court,  and 
punish,  under  section  174  of  the  Indian  Penal  Code,  any  one 


tc 


re 


it 


"  who,beinHl|igally  boundto  appear  under  a  summons  or  subpoena,  jj£ 
"  infcentionffiy  omits  to  attend.  In  the  Schedule  to  Act  VIII  of 
''  1869  aOT  Magistrate  is  authorized  to  try  such  cases.  I  consider 
"  that  tS  ruling  in  Baijoo  Baul  v.  Ougun  t  Miner  (1)  coa- 
"  firms  abov&pxpressed.  opinion.  The  other  ntKftg  referred  tjfr* 
tc  by  the  MqAttrate  of  Queen  v.  Tajumaddi  Lahori  (2)  does  not 
^^<  in  jBf  judgment  apply  taAhis  case." 

The  Allowing  opinion  of  the  High  Court  was  delivered  by. 
f  Jackson,  J.— -it  appears1  to  me  that  the  opinion  expressed  by 
the  Macpgnte  in  making  this  reference  is  correct,  and  that  the 
Assistant/Magistrate  against  whose  Court  an  offence  punishable 
under  s«otion  174  of  the  Indian  Penal  Code  was  committed,  was 

(1 )  8  W.  B.,  Cr.  R.,  61.  *      (2)  1  B.  L.  R.  A.  Cr.,  ' . 
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1870       not  competent  to  take  cognizance  of  that  offence,  but  was  bound, 

qumk       under  section  171  of  the  Code  of  Criminal  Procedure,  if  he  was  of 

Chandra     ^i11*011  *a*  ^re  was  sufficient  ground  for  investigating  such 

Bkkhab  Rot,  charge,  to  send  the  case  for  investigation  to  a  Magistrate  having 

•  power  to  try  or  commit  for  trial ;  and  it  seems  to  toe  that  the 

section  just  mentioned  clearly  contemplates  the  sending  of  such 

case  before  a  Magistrate,  noi  .being  the  Magistrate  against  whose 

Court  the  oflence  was  committed. 

It  is,  undoubtedly,  true  that,  in  Bajoo  Baul  v.  Gugun 
ttiaser  (1),  I  held  a  different  opinion  ;  but,  on  reconsidering 
the  matter,  I  think  that  that  opinion  was  incorrect ;  and 
having  consulted  Mr.  Justice  Hobhouse,  who  was  the  Judge 
sitting  with  me  on  that  occasion,  I  have  his  authority  for  saying 
that  he  concurs  with  me  in  overruling  that  case.  It  appears 
to  me,  now,  that  the  provisions  of  section  171  recognise '  the 
^  general  principle  that  no  one  should  be  a  judge  in  a  case  in 
which  he  is  himself  interested.  The  only  exceptions  to  that  rule 
which  are  allowed,  are  to  be  found  in  section  163,  wherfe,  from 
the  ne$€$sj£g^f  the  case,  a  Court,  civil,  criminal,  or  revenue, 
m*  is  empowered  to  take  immediate  and  summary  jwtioe  of  qtfggpes 
of  certain  descriptions  committed  in  view,  or  in  the  pxKMfe  of 
the  Court  itself  ;  and  in  section  172,  where  the  JJjourt  of  Ses- 
sion is  empowered  "to  charge  a  person  for  any  such  offence/'  that 
is,  offences  of  the  kind  specified  in  sections  168,  169,  and  170 
.£  "  committed  before  it,  or  under  its  now  cognusancefillhe  offence 

"  be  triable  by  the  Court  of  Session  exclusively,  afiVxo  commit 
''  or  hold  to.  bail  and  try  such  person  upon  its  own  chsuve,"  pro- 
bably the  exception  in  foyor  of  %e  Court  of  Sessions*   based 
^ffcm  the  fact  tfcaifcthat  Court  either  acts  with  the  aid  of  Asses- 
sors or  tries  by  Jury, 

The  case  of  Queen  v.  Tajumaddi  Latum  (2)  has  been  re-  -^ml 
f  erred  to.  It  appears  to  me  that  there  has  been  some  ^scon? 
caption  as  to  the  ground  on  which  that  case  wgg  decided.  I  of 
not,  therefore,  refer  to  it  as  an  authority  ;  but  for  the  aftsons  just 
stated,  I  am  of  opinion  that  the  Assistant  Magistnv  was  not 
competent  himself  to  deal  with  the  case,  but  he  ought  to  have 
sent  it  for  trial  before  another  Magistrate. 

(1)  8  W.R„  Cr.  B.,  61.  (2)  1 B.  L.  R.,  A.  Cr.,  1. 
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^ORIGINAL  CIVIL.]     .. 


Before  Sir  Borne*  "Peacock,  Kt.,  0.  /.,  and  Mr.  Justice  Macpherson.  # 

CHANDRAKANT  MOOKERJEE  (Appw^nt)   t;.  KABTIK- 

<JHARAN  CHAILE  aiq)  anotrib  fRsapoHMMa).  j^U. 


Slamp^Ityormssory  JTofe.. 

A.'  R,  by  ant  instrument  in  writing;  dateff  6tb  August,  promised  te  pay  0.  D, 
u  on  demand,"  rupees  4,8 10-18-3.  In  thajpaargin  of  the  instrument  was  writen  "  due 
30th  Jtaust,''  and  antiened  to  A.  B.'a  signature,  was  the  following  memo. :— ic  The 
sum  orropees  ^SHMM  only ;  fortyfifft  days  from/ the  5th  of  Angus*."  Held  that 
the  instrument  was  properly;  stamped  M  a  proHftssory  note  payable  an  demand,, 
and  ought  to.  have  been  admitted  in  ihMHiih. 

Per  FitoocK,  C.  J.— A  promissory  note  payaWft  pn  demand  ought  td  be  stamped 
as  snob,  notwithstanding  there  may  be  a  collateral  agreement  between  the  parties 
that  the  holder  will  not  present  it  for  a  given  time,  or  if  paid  on  demand'  that  the  • 

(maker)  shall  be>  entitled  to  discount*  w*. 

Tftis  was  am  appeal  from*  the- decision  o£  Mr.  Justice  Phear 
refusing  to  admit »  document  as  evidence,  on  the  ground  of  its 
beingrijsafficientljr  stamped. 

The  document  m  question  was  ae  follows : — 

*  "  Calcutta.  6th.Augu$t  1868. 

Chit  No.  31 14.  ,  .* 

Contract  No.  1087,<cmte#28rd  May  1868. 

Es.  4,310-13-3. 

On  demand,  we  KartSc  Chaile  and  Kedarnatfr  Dey,  promise  to  pay  to  •> 
Messrs  Watson,  Green,  and  Bart,  or  order,  the  sum*  of  rupees  four 
thousand  three  hundred  and  ten,  annas  thirteen,  and  pie  three* only,  with* 
interest,  at  tbs  rate-  of  12  per  cent,  peftybium,  from  30th  August  1868, 
being  the  value  of  the  goods  friivered  by  them  to  us,  viz.,  ex  Oity  of 
Benares,  C  W.  J.  G*)  H.,  210-809,  200,  196,  207,  199,  208,  211,  220, 
218,  215,  217 ;  twelta  bales  Mule  Twist,.  No.  40,  12,000  morahs,  at 
6afmaeper  morab. 

In  the  margin.  Nov  5154. 

Doe  Jfth  August. 

Chit  m  3114. 

Sale  No.  1087. 

Date,  6th  August  1868. 

Account  of  Kartjk  Chaile  and  Kedarnath  Dey. 


•" 
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1870  Tjgdjfr  price  of  J  2  bales  of 1Hble  Twist,  No.  40,  consisting  of 

Chandrakant     ••,000    morahiuyt  6  annas *  %..  .^    4,500  0  0 

Mookibjk       Allowance  at  3  pjg*r  morah      ...  187  8  0 


v. 
Kartik- 


CHARAN  *  PR        ItlOQn 

CHAILB.  -  r  ,    ,         •  ' 

Less  deduction  ...  ...  ...  1 10  9 


Rs.  K&1013  3 


tw 

• 


Sri  Kartixoharan  Cbailjc, 
Sri  Kedarpath  Dry, 

by 

Sri  Madab  Chandra  Dutt. 
The  sum  df  four  thousand  three  hundred  and  ten  rupees,  twelve  Vnnas> 
and  six  pier  only, — forty-fivers!**  from  tfce&th  August. 

Paid  on  the  7th  September,  through  B.  N.  Hooker jee,  company's 
rupees  1,000." 

This  was  stamped  with^one-anna  stamp,  as  a  note  payable  on 
demand.  The  objection  was  taken,  and  fallowed  by  Phear,  J., 
that  it  was  inadmissible  as  evidence,  by  reason  of  its  not  taking 
properly  stamped,  it  being  en  the  facspf  it  a  note  payable  not  on 
demand,  bnt  forty-five  days  after  sight.  Phear,  J.t  alfojtef  used 
to  admit  it  as  an  agreement,  o£  the  stamp,,  penalty  being^aid. 

Mr.  Graham  (with  him  Mr.  Jackson),  for  the  appellant,  contend- 
ed that  the  note  was^rfh  the  face  of  it,  a  note  payable  on  demand. 
The  evidence  in  the  case  also  showed  it  to  oe  a  note  payable  on 
demand,  bnt  subject  to  discoun*  if  paid .  before  forty-five  days 
had  expired,  and  bearing  interest  if  paid   afterwards.     Further, 


that  the  words  at  thd  latterjmrt  of  the  note  were  no  part  of  the 

tcMita 


cerpai 
note  itself,  but  merely  refljjMl  to  a  collateral  concMrijjte. 


.  ft  •• 

Mr.  Kennedy  (with  him  Mr.  &>^er;ee),A>r.the  respondent, 

contended  that  the  words  at  the  end  of  thejbote  were  a  part  of 
the  note  itself,  and  showed  clearly  that  the  instrument  was 
never  intended  to  be  a  note  payable  on  demand.  The  East- 
ern Financial  Assodation  v.  Pestonji,  Gursetji,  StHffi  (1) 
[Peacock,  C.  J.,  referred  to  Fanshawe  v.  Peet  (2)],  If  the  note 
had  been  sued  upon  before  the  expiration  of  forty-five  days,  the 

(1)  3  Bom.  H.  C.  Eep.,  9  (2)  2H.&V.  4. 


1 


vol.  v.]  ■  men  court.  igs 

A. 

Court  would  not  have  ifenf orc«*^ajraent,  but  wt*ld  have  inftom-       WO 
porated  the  qualification  wfeiafeiftppeared  on  the  face  of  the  nrte.  Chandrakant 
[Peacock,  C.  J. — The  qualification  may  refer  not  to  whal^ia  Mookbrjee  . 
written  in  the  body  of  the  note,  but  to  what  is  written   in  the     tttpK- 
margpr).     I  contend  that  which  is  written  i*  the  margin  should     chailb, 
be  incorporated  in  the  body  of  the  note.    The  note  is  not  evi-     0k, 
dence  of  an  account  stated — Qreen,  v.  Darner  (1) — and  the  doca* 
ment  is  clearly  not  an  agreement  under  the  terms  of  the  Stm$ 
•ActX  of  1862.     The  evidence  shdtfs  that  it  was  an  attempt  t*> 
avoiJfeie  stamp  law,  and  for  this  reason  the  Court  would  not 
allow*  to  be  stamped  even  if  the  22nd  section  of  the  Stamp  Act, 
which  prohibit!  the  stamping  of  an  instrument  at  the  tdne  of  trial, 
did- not  exist. 

m 

Mr.  Graham  was  not  called  on  to  reply. 

Peacock,  C.  J.— It  appears  to* me  that  the  note:  in   iinnifai 

«;htit<M»ve  been  admitted  in  evidence,  and  should  not  have 
n  excluded  on  the  gronnd  of  not  being  sufficiently -stamped. 
It  appears  to  me  that,  in  applying  the  Stamp  Law,  tlje  stamp  must 
be  paid  upon  what  is  stated  in  tb^instrument,  and  cannot  depend 
won  collateral  qpdence.  If  a  man  sign  a  promissory  note  pay- 
able on  demand^  appears  to  me  tfeat  the  note  ought  to  be 
stamped  as  a  note  payable  on  demand,  although  there  may  be  a 
,£pUateral  agreement  between  the  parties  that  the  holder  of  the 
B#*e--will  not  proffnt  it  for  a  given  time  ;  or,  if  paid  on  demand 
that  the  maker  of  the  note  shall  be  entitled  to  a  certain  amount  of 
discount  to  be  deducted.  Ijl  the  jjpeent  case,  according  tn  the 
evidence,  nptes,  payable  on  Remand  were  given  in,  respect  of  all 
the  other -gwdfjjrhich  wokj  sold.  The  note  in^lj^stipn  ex- 
pressly declares  that  the  defendants,  on  demand  promise  to  jj}y 
to  Messrs.  Watson,  Green^ind  Hart,  or  order,  the  sum  of 
Rs.  4,315-13-3>with  interest,  at  the  rate  of  12  per  cent,  per  annum, 
frodfcfche  flpth  August  1868.  Iu|the  margin  of  the  note  it  is 
statH  that  something  will  be  due  on  the  30th  August,  according 
to  ChittyNo.  31R,  and  contract  of  Sale  No.  1087.  It  appears 
probable  that  the  sum  mentioned  at  the  foot  of  the  signature 

(1)  4  B.  AC, 235,242. 
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MK>       itfto  intended  to  correct  that  flMtke,  ttl  to  point  out  that, 
9*^^LJ|NT  fording  to  the  real  tr aosacti nqphff tween  the  parties,  what  may 

v.         ^Railed  the  price  of  the  goods  was  not  to  be  due  on  the  30th 
jf     August,  i.  e*>  was  payable  without  any  deduction  for  discount. 
Chaile.        There  may  be  *  J^tial  or  varying  acceptance  of  afpjill  of 

iAj|  exchange,  but  there  is  a  great  distinction  between  a  bill  of 
exchange  and  a  promissory  note.  A  bill  of  exchange  is  a  request, 
\yuone  man  to  another,  to  pay  a  certain  amount,  and  the 
acceptor  of  the  bill  may,  aco#ding  to  the  custom  of  mer^Atats. 
accept- only  for  part  of  the  amount  which  he  is  requeAd  to 
pay,  or  he  may  accept,  payable  at  a  different  time  fromfmat  at 
which  he  i&  requested  to  pay.  And  that  seems#  consistent  with 
reason,  but  when  a  man  signs  a  promissory  note,  all  that  he 
promises  to  do  is  at  his  own  discretion.  He  is  not  varying  that 
which  another  man  requests  him  to  do.  He  cannot,  therefore, 
Willi  any  reason,  state  in  the  body  of  the  note  that  he  will  do  one 
thing,  and  by*  memorandum  annexed  to  his  signature  dettare  tUtf 
he  intends  to  do  another  thing.  In  this  case  thedefendants  expressly 
promised  to  pay,  on  demand,  a  certain  sum  of  money,  but  to  their 
signature  they  annexed  the  following  words  :  'The  sum  of  four 
thousand  three  hundred  and  ten  rupees,  tweft^  annas,  and  sue 
pie  only1*  (which  is  a  different  sum  from  that  stated  in  the 
body  of  the  note),  and  'forty-five  days  froA  the  5th  of  August* 
(which  is  also  a  different  date  from  that  stated  in  the  body  of  thV 
note).  They  do  not  say  that  they  intend  that  tne  note  should  t>e' 
payable  fofrty-five  days  after  date  for  the  sum  of  rupees  4,310-12-ft 
andtaiey  do  not  say  : — ''  AfHRugh  lie  stated  one  thing  in  the  body 
of  the  note  JWB  intend  to  state  a  cfWerent  thing  in  the  memoran- 
dum annMBtto  the  signatures.'1  ^Phe  memorandum  annexed  to 
tHtt  signatures  is,  therefore,  ambiguous,  to  say  the  least  of  it  and 
may  refer  merely  to  the  memorandum  in  the  margin  which 
specifies  the  contract  under  which  the  note  was  given. 

In  the  case  of  Fanshawe  *  Peet  (1),  to  which  F  refe«pd  in 
the  course  of  the  argument,  Mr.  Baron  Martimsaid  that,  "at  the 
''trial,  after  consulting  my  brother  Crompton,  I  thought  that, 
"  if  a  drawee  intends  to  qualify  his  acceptance,  he  must  do^o  in 

(1)2H.  AN.  1. 
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*Pl*nai*biguoqit}ftiigiiage.''    The  preaMk  case  is  still  stronger,        m^ 


the  oasj^f  a  promisotft  'note.     If  the  defendants  by  their  Chandrakant 
signature  intend  to  say^tlu^wliat  they  promise  to  do  is  to  pay         7 
the  amount  annexed  to  their*  signatory  at  thp-date  mentioned     KlRTIK- 
in  the  memorandum,  and  that  they  %re  not  bonmd  by  the  term*  *  Cbails. 
inJha.body  of  the  note,  it  follows  that  they  ought  to  do  so  in  Ae 
m^punambigaous  language.     In  this  case  I  hare  shown  that 
the  memorandum  at  the  end  of  the  signature  does  mot>  in  nnam. 
biguous  language,  f£ata  that  the  maker  is  not  to  inbound  by 
what  he  haa^xpre^sly  declared  in  the  body  of  the  note  which 
he  has  signed,  - 

Jn  the  case  o£  %Ferris  v.  .Bond  (1),  it  was  held  that  a  note 
begpbung  in  the  body  of  it|"I,  A.B.,  promise  to  pay/9  and  signed 
"  A.  B,  or  else  C.  D.,"  was  a  good  note  against  A.  B. ;  in  other 
words,  that  the  body  of  the  note  prevailed  over  the  signature ; 
consequently  that  it  waa  not  a  note  which  in  £aot  would  be  bad, 
that  either  A  Ror  else  G.  D,  was  to  ba^flBQfl  by  it.  It  was 
h$ld  that  the  wofds  "  or  else  C.  D„ "  was  a^ly  evidence 
against  C.  D.  of  a  conditioiu|}gjpreement  to  pay,  if  A.  B.  did  not. 

In  this  case,  1  think,  we  may- fairly  and  reasonably  h^d  that  the 
j  words  annexeAto  the  signature  were  not  mJkiently  clear  to  show  * 

*"  that  the  signer  of  the  note  intended  to  do  that  by  his  signature 
which  was  expressly  at  variance  with  what  he  was  stated  to  ha^p 
promflNHn  the  body  of  the  instrument. 

I  qHpthat  the  Court  is  bound  to  put  a  reasonable  construction 
qpon  documents  in  cases  li)Q)fhis,  and  not  to  allow  a  man  to  use 
ambiguous  language,  for  the  purpose  of  getting  rid  of  a  contract 
upon  the  ground  that  it  was  not  sufficiently  stamped.     It  would 


indeed  ta  vqflMh&rd  upon  parties,  if  a  law*  irhioh  was  made 
simplyAto  th^gppose  of  the  revenue,  should  ^bevso  appliMag 
to  allow  men  to  make  contracts,  and  then  to  violate  them^Jt 
appears  to  mgJfeat  the  docile  ought  to  be  amended,  by  adding  to 
the  amount  of  the  ^ecree  the  amount  due  upon  this  note,  with 
intereo$  thereof  at  12  per  cent,  per  annum,  from  tjp  1st  October 

reliant  to  have  j^s  costs  on  scale  No.  2. 
. — I  admit  that  if  it  had  been  cleaqrfftom  the 
the  person  who  signed  the  note,  that  ms  in  ten- 
(1)  4  B.  A  A.,  679: 
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titan  was  that  the  note  w  not  to  be  payable  ofttfiemand,  th***» 


Chandiukawt  would  have  been  no  promissorv^^te  at  all.  -  Bg^  X  think  jyp 
°°t§r  extremely  , doubtful  what  was  .thWRj-objecfc  in  adding  those 
Kartik-  Words.  Mr.  Kennedy  h»  contended  that  the  way  to  read  the 
Cha.il*  -■  jw*te  is  by  treat3||  it  as  a  nifce  payable  "  at  forty*five  days'  right, 


on  demand,"  or  u  on  demand,  after  forty-five  days/' — a  v^Mag 
absolutely  inconsistent  with  the  terms  of  the  note  as  it  orig^py 
stood.  Bqt  it  appears  to  me  more  probable  that  the  intention  was 
merely  tqttpw  that  interest  was  not  to  bejui  ta^rup  nntil  after 
the  lapse  of  forty -five  days,  or  that  if  the  moifey  was  paid  before 
the  lapse  of  forty-five  d0ffe,  discount  was  to  be  allowed.  We  have 
the  evidence  of  the  person  who  signed  the  note,  and  it  agtti&rs 
thaA  he  himself  did  not  know  the  meaning  of  the  4brds 
which  he  added.  Madab  Chandra  Dutt  says,  "  I  was  servant 
*'  of  K.  C.  Chaile  and  Kedarnath  Dey.  I  signed  the  promissory 
(<  notes.  I  was  servant  of  the  firm  from  its  commencement.  I 
"  was  the  Gom^»tA%I  was  Gomastah  to  E.  C.  Chaile  and  Kedar- 
"  i#th  Dey.^  I  was  Gomastah  of  the  busirffess  of  K.  C.   Chaile 

andJtedarnathDey,  GadadhatAy  used  to  work.     The  business 

of  E.  Q*  Chaile  and  Kedarnatb  Dey  used  to  be«arried  on  by 
^Gadadhar  Dey.    fiadadhar  carried  it  on.     Thi^is  signed  by 

me.  I  was  in  tbe  {habit  \>fqigning  promissory* notes.  Gada- 
'«  dhar  told  me  to  do  so.     I  signed  the  two  names  to  this  by 

authority  of  Gadadhar  Dey."  Then,  in  answer  to  MrJBM^dy, 
he  says,  "I  wrote c  forty-five  days  from  5th  August/  ^Hptold 
<(  to  do  so.  Gadadhar  told  me  f  ^g^m't  know  the  meaning  oljt. 
"  Gadadhar  told  me,  and  I  wrote  it.  I  know  nothing  about  its 
"  meaning."  On  further  examination  by  Mr.  Kennedy,  he  says, 
"  I  know  th^gaftds  used  to  be  purchased,  and  daHMtar  taton.  The 
'  ywms  we»,  money  was  to  be  paid  forty-five  dajJ^te^JAi  goods 
'Hire  brought ;  always  ftiRky-five  days  after  delivery.    The  note 

"  was  signed  on  the  goods  being  delivered.  iiritor  the  goods 
«'  were  delivered,  the  notes  were  brought  to  me,  and  I  fejgned 
"them.  M^flg  h*s  been  paid,  within  the  term,  ancTdpbount 
"  allowed;  an*  money  has  beenjfaid  after  the  term,.  If  monfcy 
"  was  mmd  within  forty-five  days,  discount  wa^Wfred.  iQfk 
"  was  Hat  I  was  told  to  write,  and  I  wrote  it.  ^Plm>te  accord- 
"  ing  to  my- directions."  ^ 


■  i 


* 
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So  that,  in  this  first  place,  he    says  he    does  not    know  what        167° 
he  meant ;  and  in  the  second   place    he  says  that  he  meant  that  Chandrakakt 
which  is  entirely  opposed    to  what    Mr.  Kennedy  contends  that  v 

he  may  have  meant.     In  my  opinion  there  is  nothing  to  lead  me      ^^" 
to  suppose  that  he    intended    to  alter    the    note    from   being  a      Chailb. 
note  payable  "  on  demand"    to  a  note    which    was    not  payable 
on  demand.     Therefore,  I  think  the  note  is  sufficiently   stamped, 
and  ongh£  to  have  been  admitted  in  evidence. 

Attorneys  for  appellants  :  Messrs.  Hatch  and  Hoyle 
Attorneys  for  respondents :  Messrs  Jtidge  aitd  Gangooly. 


1870 
Before  Mr.  Justke  Maopherson.  Feb,  3. 

ABBOTT  v.    CRUMP, 

Partnership,  Dissolution   of—Adultery  af  Partner   with  Wife  of  Co-partner 
Adultery  of  one  partner  with  the  wife  of  his    co-partner,    is  a  sufficient  ground 
for  dissolution  of  the  partnership. 

Tms  was  a  suit  for  dissolution  of  partnership,  for  an  account > 
for  the  appointment  of  a  receiver,  and  for  an  injunction  to  re- 
strain the  defendant  from  dealing  in  any  way  with  the  co-partner- 
ship business  and  effects. 

The  plaintiff  and  defendant  entered  into  partnership,  as  chemists 
and  druggists  under  the  name    of  Crump,    Abbott,  and  Co.,  by 
articles  of  agreement  dated  the  10th  September  1864,  the  part- 
nership to  continue  for  eight   years  from  that  date.     This  agree- 
ment was  revoked  by  other  articles  of  agreement  dated  the  13th  of 
December,  1867,  under  which  they  entered  into  a  fresh  partnership 
for  the  remainder  of  the  eight    years,  it  being   agreed    that  the 
defendant  should  have  a  $rd  share  and  the  plaintiff  a  ^rd  share  in 
the  business.    It  was  provided  that  the  plaintiff  should  devote  his 
time  and  attention  to  the  business   so  that  it  should  fully  compen- 
sate for  the  share  he  took,  and  that  the  defendant  should  display 
such  interest  in  the  business  as    lay  in  his    power,  without  detri- 
ment to  his  other  prospects  in  life.    It  was  also  provided  that  the 
defendant  should  live  and  reside  at    his  option  in  the  upper  floor 

17 
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1870  of  the  business  premises,  and  that  the  plaintiff  should  live  with 
Abbott  him,  but  should  remove  at  the  request  in  writing  of  the  defendant. 
v-  The  plaintiff,  on  or  about  the  12th  July  1869,  discovered  that  the 
defendant  was  carrying  on  an  adulterous  intercourse  with  his 
wife,  and  thereupon  wrote  to  the  defendant  through  his  attorneys 
asking  that  the  partnership  should  be  dissolved.  Negociations 
were  entered  into  between  the  partners  for  this  purpose,  but 
they  were  afterwards  broken  off.  On  the  29th  of  Jtyly  1869, 
the  plaintiff  filed  a  petition  for  a  dissolution  of  his  marriage  on 
the  ground  of  his  wife's  adultery  with  the  defendant,  and  a  decree 
nisi  for  dissolution  of  his  marriage  was  made  on  the  20th 
December  1869.  The  material  question  in  the  case  was  whether 
the  defendant's  having  committed  adultery  with  plaintiff's  wifo 
was  sufficient  ground  for  a  dissolution  of  partnership. 

Mr.  Marindin  (with  him  Mr.  Hyde)  for  the  plaintiff,  contend- 
ed that  though  adultery  committed  by  one  of  the  partners, 
"  even  of  a  most  disgraceful  and  profligate  description"  with 
another  man's  wife,  might  be  no  ground  for  dissolving  the  part- 
nership,— Snow  v.  Milford  (1),— adultery  by  one  partner,  with  the 
wife  of  his  co-partner,  was  a  sufficient  ground  for  decreeing  a 
dissolution  of  the  partnership. 

The  defendant  in  person  contra. 

Macphxbson,  J. — In  this  case  the  first  question  is  whether 
the  fact  of  *  the  defendant  having  committed  adultery  with 
the  wife  of  the  plaintiff,  is  a  sufficient  ground  for  the  dissolu- 
tion of    their  partnership.     I    readily    admit    that    immorality 

generally  is  not  a  ground,  and  also  that  the  mere  fact  of 
one  partner  committing  adultery  with  other  than  the  wife  of 
another  partner  is  no  ground,  but  anything  which  makes  it 
practically  impossible  for  parties  to  join  in  the  work  of  their 
partnership  is  a  ground  for  dissolution,  and  it  is  one  of  the  first 
principles  that  it  should  be  so.  Adultery  has  been  proved,  and 
a  decree  for  dissolution  of  marriage  made  under  such  circum- 
stances that  it  is  absolutely  impossible  for  the  plaintiff  to  carry  on 

(1)  L.  R.  3  Weekly  Notes,  M.  R.,  62. 
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any  business  with  the  defendant.  I  have  no  doubt  whatever  that 
adultery  with  a  partner's  wife  is  a  sufficient  ground  for  dissolution 
of  the  partnership ;  other  facts  such  as  exclusion  from  the 
shop  have  been  alleged.  For  myself  I  rest  my  decision  on  the 
adultery. 

Attorneys  for  the  plaintiff:   Messrs  Robertson,  Orr,.  Harris,. 
and  Francis. 

Attorneys  for  the  defendants:  Mr.  R.  M.  Thomas 
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Abbott 
v. 

Crump. 


Before  Mr.  Justice  Norman*  Qff.  Chief  Justice  and '  Mr.  JusticeMarkby 

MADHAB  CHANDRA  RUDAR   and  othbks  ».  AMRIT  SING,      - 

NARAYAN  SINO. 

AMRIT  SING,  NABAYAN  SING,  v.  MADHAB  .CHANDRA  RUDAR' 

AND  OTHERS. 

Contract— Sale  of  Goods— Addition  of  "  Fresh  Goods" —Reference  to  •  High 

Court- Aet  XXYI  o/1864,s.  7. 

R.  G.  G.  and  Co.  entered  into  a  contract  to  sell  certain  goods  to  A*  S.,  N.  S-,  both . 
Calcutta  firms.    The  contract,  which  was  in  a  printed  English  form,  was  taken  on  . 
the  18th  December  1»68  by  one  M.,  on  behalf  of  the   firm  of  R.  G.  G.  and  Co.,  to 
obtain  the  signature  of  the* vendees'  firm.     It  was   signed  on  their  behalf  by  A.  S. . 
Neither  AL  nor  A,  S.    understood  English,  and  no  explanation  was  given  of  the 
terms  of  the  contract  to  A.  S.  at  the  time  he  signed  it,  but  there  had  been  negotia- 
tions between  M.  and  A.  3,  as  to  these  goods  prior  to  the  time  when  A.  S.'s  signa- 
ture was  obtained.  It  did  not  appear  that  the  goods  had  been  identified  in  any  way 
by  the  purchasers  who  had  merely  seen  a  sample.  After  his  signature,  A.  S.  wrote 
in  Nagri"  goods  fresh,  grenadines  five  cases,  at  2  a- mas  3  pie  per  yard."  A.  S.,  N.  S, . 
afterwards,. on  the  9th  February  1869,  paid  rupees  1,000  as  earnest-money,  which 
was  accepted  by  £.  G,  U.  and  Co.,  who  then  allowe  d  further  time  for  taking  delivery 
of  the  goods,,  which,  however,  A,  S.,  N.  S.,  finding  some  of  the  goods  were  stained, 
declined  to  do.  R>  G.  G.  and  Co.,  thereupon   brought  an    action    for   breach  of 

contract  in  not  taking  delivery,  and  a  cross-suit   was  brought    by    A.  S.,  N.  S.  to 
recover  the  rupees  1,000  paid  as  earnest-money. 

Held,  that  the  words  "  fresh  goods"    after  the  signature    of    A.  S.    constituted 
part  of  the  contract  into  which  the  parties  entered,  and  by  which  they  were  bound. 

Where  a  case  has  been  heard  by  a  single  Judge  of  the  Small  Cause  Court,  and  a 
new  trial  has  been  applied  for,  and  the  case  has  been  re-heard  by  two  Judges,  the 
Court  is  bound,  under  section  7,    Aot  XXVI  of    1864,    to  refer    the  case  for  the 
opinion  of  the  High  Court,  if  requested  to  do  so  by  either  party  to  the  suit,  th  ough. 
the  Judges  do  not  to  entertain  any  doubt  or  differ,  in  opinion. 


1870 
March.   9, 


112  BENGAL  LAW  REPORTS.  [VOL.  V. 

18?Q This  was  a  case  submitted,    for  the   opinion  of  the  High  Court, 

Madhab     ^y  fljQ  first  and  second  Judges  of  the  Calcutta  Small  Cause  Court 

Chandra        *  ° 

Rddar       under  section  7  of  Act  XXVI  of  1864. 

Amrit  Sing  ^e   ^M5*8  were  thus  stated  in  the  reference  : — "  These  two 

Nabayan  cross-actions   were    heard    separately    before   the    first    Judge 

*  of  this  Court,   and  decided  on  the  7th  April  and  5th  June  1869, 

Amrit  Sing,  respectively.    New  trials  were  applied  for  in  both,  and  allowed 

Sing,  on  the  28th  August  1869. 

Madhab  "  ^n  *^e  new  trial  by  consent  of  parties,  the  two  cases  were 

Chandra  heard  together. 

RUDAR. 

"  In  these  cross-actions,  R.  G.  Ghose  and  Co.  are  claiming  from 
Narayan  Sing,  Amrit  Sing,  damages  arising  from  the  latter  not 
having  taken  delivery  of  certain  specific  goods,  in  accordance 
with  the  terms  of  an  alleged  contract,  while  Narayan  Sing, 
Amrit  Sing,  claim  a  refund  of  a  certain  sum  paid  by  them  as 
earnest-money  on  account  of  a  contract  which  they  allege  that 
R.  G.  Ghose  and  Co.  have  failed  to  perform. 

"  The  pleas  recorded  in  behalf  of  Narayan  Sing,  Amrit  Sing, 
were.: — 

"  1st. — Non-assumpsit. 

"2nd. — That  R.  G.  Ghose  and  Co.  were  not  ready  and  willing 
to  deliver  such  goods  as  they  were  bound  to  deliver  according 
to  contract. 

u  3rd. — Damages  excessive. 

"  The  facts  established  before  us  were  the  followiag  : — 

"  On  the  18th  December  1868,  Matilal,  the  nephew  of  the 
broker  of  R.  G.  Ghose  and  Co.,  having  received  from  his  uncle 
the  contract  in  a  printed  Euglish  form,  took  it  to  the  shop  of 
Narayan  Sing,  Amrit  Sing,  and  got  it  signed  by  Amrit  Sing  in 
the  name  of  his  firm. 

"  Neither  Matilal  nor  Amrit  Sing  understood  English,  and  no 
explanation  of  the  terms  of  the  printed  document  was  given  to 
Amrit  Sing  by  Matilal,  except  in  so  far  as  Amrit  Sing  was 
informed  that  it  related  to  the  sale  of  five  cases  of  grenadines, 
at  2  annas  8  "pie  per  yard,  to  be  paid  for  on  delivery,  which  was 
to  be  taken  within  three  days. 

"  Below  his  signature,  Amrit  Sing  wrote  in  Nagri  r  goods  fresh, 
grenadines  five  cases,  at  2  annas  3  pie  per  yard. '  There  had  been 
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negotiations  between  Matilal  and  Amrit  Sing  as  to  the  price  to       1870 

be  paid  for  the  goods  prior  to  the   date   when   Amrit    Sing's  Madhab 

signature  was  obtained,  but  it  did  not  appear  that  either  Amrit  slxjdjlr 
Sing  or  Narayan  Sing  had  seen  or  identified  the  goods  which  v- 

they  agreed  to  buy ;  they  allege  that  they   had   merely    been  nakayan 
shown  a  sample.    Delivery   was  not  taken  by    Narayan  Sing,  G< 

Amrit  Sing.  Ambit  Sing, 

.    .      „  A  ,     Narayan 

"  It  appeared  that  one  of  the  five  cases  which  R.  G.  Ghose  and        giNa. 

Co.  allege  to  have  been  bought  by  Narayan  Sing,  Amrit  Sing,  on  ^k^LB 
the  18th  December  1868,  had  been  opened  by  R.  G-,  Ghose  and  Chandra 
Co.,  and  had  been  sent  by  them  to  Cohn,  Feilmann's  auction- 
rooms  on  the  14th  November  1868,  in  order  that  the  state  of  the 
market,  with  respect  to  the  description  of  goods,  might  be  ascer- 
tained. It  further  appeared  that  this  case  had  been  put  up  to 
sale  by  Cohn,  Feilmann  twice  every  week,  from  the  14th  Novem- 
ber 1868,  down  to  the  4th  February  1869  ;  on  which  latter  date 
the  case  was  actually  sold,  subject  to  the  approval  by  R.  G, 
Ghose  and  Co.  of  the  price  offered  ;  it  would  seem  that  this  sale 
was  subsequently  cancelled. 

ts  On  the  8th  February  1869,  four  other  cases  of  grenadines  were 
sent  to  Cohn,  Feilmann  by  R.  G.  Ghose  and  Co.,  with  directions 
that  these,  along  with  the  case  sent  on  the  14th  November  1868, 
should  be  sold  on  the  account  and  at  the  risk  of  Narayan  Sing, 

Amrit  Sing. 

u  On  the  9th  February  1869,  Narayan  Sing  went  to  R.  G.  Ghose 
and  Co.,  asking  for  further  time,  and  tendered  a  sum  of  rupees 
1,000  as  earnest-money,  which  R.  G.  Ghose  and  Co.  received. 
The  following  words  were  then  written  in  English  on  the  margin 

of  the  English  printed  form : — 

"  Calcutta,  9th  February  186  9. 

u  Paid  earnest-money  on  deposit  rupees  1,000.  The  goods  to  be 
cleared  within  15  days  from  date." 

"  This  memorandum  was  signed  in  Nagri  by  Narayan  Sing, 
who  stated  that  he  could  not  read  or  write  English.  It  did  not 
appear  that  he  could,  or  that  any  explanation  of  the  terms  of 
the  English  contract  was  given  to  him  at  the  time  when  he 
signed  the  marginal  memorandum. 

On  the  same  day,  9th  February  1869,  R.  G.  Ghose   and  Co. 
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18?°       directed  Cohn,  Feilmann  to  stay  the  sale  of  the  five  cases  which 
Madhab     j^j  been  sent  to  their  auction-rooms. 

C HINDU  A 

Rudar  "On  the  24th  February,  Narayan  Sing,  Amrit   Sing,  sent  their 

Ambit  Sing  goiaasta  to  R.  G.  Ghose   and  Co.,  to   ask  for  delivery  of    five 

Nabayan    cases  of  grenadines-;  the  gomasta  was  told  ho  would  get  de- 

"      livery  from  the  godowns  of  Cohn,  Feilmann,  and  went  there  for 

Ambit  Sing,  delivery.     On  inspection  of  the  case  which  had  been  sent  to  Oohn> 
Sing.      Feilmann  in  November  1868,  it  was  found  that  more  than  half  the 
Madhab     pieces  were  stained. 

Chandra        k  Narayan  Sing,  Amrit  Sing,  declined  to  take  delivery  on  the 
ground  that  the  goods  were  not  fresh  goods. 

"  R.  G.  Ghose  and  Co.  caused  the  goods  to  be  surveyed; and  in 

accordance  with  the  recommendation   of  the  surveyors,  offered 

an  allowance  or  deduction  from  ths  price  of  the  goods  contained 

in  the  opened  case.     This  arrangement  Narayan    Sing,  Amrit 

►  Sing,  declined  to  accept. 

(C  On  the  16th  March  1869,  the  goods  were  sold  by  public 
auction,  and  realized  rupees  1(705,  less  than  the  sum  which  had 
been  originally  fixed  as  their  price. 

u  At  the  hearing  of  the  new  trials,  R.  G.  Ghose  and  Co.  con- 
tended that  Narayap  Sing,  Amrit  Sing,  are  bound  by  the  terms 
of  the  printed  and  written  English  part  of  the  contract  signed  by 
Amrit  Sing  on  the  18th  December  1868,  and  that  the  Nagri  writ- 
ing, then  added  by  him  when  the  document  was  tendered  to  him 
for  signature,  does  not  alter  the  effect  of  the  conditions,  to  which 
he  then  subscribed. 

"  They  contend  further  that,  if  the  condition  of  '  fresh  goods* 
inserted  by  Amrit  Sing  be  read  as  a  part  of  the  contract 
between  the  parties,  the  contract  thus  altered  has  not  been 
carried  out  by  Narayan  Sing,  Amrit  Sing>  and  that  they,  R.  G. 
Ghose  and  Co.,  are  still  entitled  to  recover  as  on  a  breach  thereof. 
"  They  also  contended  that  if  the  contract,  as  made  on  the 
18th  December,  was  not  a  binding  contract  between  the  parties, 
it  became  so  on  the  9th  Februarv,  when  Narayan  Sing  paid 
earnest-money  on  account  of  it,  and  was  allowed  further  time 
for  taking  delivery  of  the  goods. 

"  On  a  careful  consideratien  of  the  facts  and  arguments  in 
these  cases,  we  were  of  opinion  : — 
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u  1st. — That  no  binding  contract  was  entered  into  by  the  parties        18^° 

on  the   18th  December  1868,  inasmuch  as  the  terms  of  the  Eng-  madhab 

lish  document  to  which  Amrit  Sing  then  attached  his  name,  were  buda* * 
not  explained  to  or  understood  by  him,  and  are  inconsistent  with  •• 

Amrit  Sing 

the  Nagri  writing  which  he    appended  to    his  signature ;  the     nakatan  ' 
English  contract  writing  indicating  a   sale  of  specific  goods  SlKG- 

the  Nagri  writing  indicating  a  sale  of  goods  which  had  not  been;  Amrit  Sink, 
identified,  but  which  were  to  answer  to  the  character  of  fresh.  t^l** 

"  2nd. — That  there  was  no  sufficient  evidence  that,  on  the  9th         v. 
February  1 869,  Narayan  Sing  had  agreed  to  or  ratified  the  terms     chandka 
contained  in  the  English  contract  writing  ;  it  being  reasonable      B-udeb, 
to  believe  that  the  extension  of  time  for  which    he   then  applied 
had  reference  to  the  terms  of  the  Nagri  writing  which  he  under- 
stood to  contain  the  contract  by  which  he  was  bound,  and  not 
to  the  terms  of  the  English  writing  which  he  did  not  understand, 
and  which  were  not  explained  to  him.  < 

"  On  the  whole  case  we  were  of  opinion  that,  as  E.  G.  Ghose 
»nd  Co.  understood  themselves  to  be  selling  specific  goods, 
and  as  Narayan  Sing.  Amrit  Sing,  understood  themselves  to  be 
purchasing,  not  specific  goods,  but  goods  which  had  not  been 
identified,  and  which  were  to  answer  to  the  description  of  fresh 
goods,  there  was  not  present  throughout  the  entire  transaction 
that  element  of  consent  in  regard  to  the  subject-matter  of  the 
contract  which  is  essential  to  a  valid  contract.  On  that  view  we 
held  that  the  claim  of  R.  G.  Ghose  and  Co.  must  be  dismissed, 
and  that  the  claim  of  Narayan  Sing,  Amrit  Sing,  for  the  refund  of 
the  amount  paid  by  them  on  the  9th  February  should  be  decreed. 

<cWe  were  requested  by  the  attorney  for  R.  G.  Ghose 
and  Co.,  to  deliver  our  judgment  in  this  Court,  contingent  upon 
the  opinion  of  the  Judges  of  the  High  Court  on  the  four 
questions  referred* 

iS  We  are  inclined  to  think  that  it  was  not  the  intention  of  the 
Legislature  that,  when  a  cause  has  been  heard  by  a  single  Judge, 
and  anew  trial  has  been  applied  for,  and  the  case  has  been  re-heard 
by  two  Judges,  it  should  then  be  open  to  the  parties  to  require 
that  a  reference  should  be  made  to  the  High  Court  on  points 
on  which  the  two  Judges  do  not  differ,  and  on  which  a  referenco 
might  have  been  asked  for  at  the  time  when  the  case  was  origin- 
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ally  heard,  or  at  the  time  when  the  new  trial  was  applied  for. 
We  do  not  think  that  it  was  meant  that  a  party  should  have 
two  remedies  ;  the  remedy  by  an  application  for  a  new  trial,  also 
the  remedy  by  reference  to  the  High  Court.  But  as  there  may 
be  doubt  on  this  point,  we  refer  it  for  the  opinion  of  the  High 
Court,  and  have  delivered  our  judgment  contingently  on  such 
opinion. 

"  The  following  was  the  form  of  the  contract : — 

CaUmUa,  18th  December  1868. 

The  undersiged  do  hereby  acknowledge  to  have  purchased  of  Messrs. 
R.  G.  Ghose  &Co.,  merchants  in  Calcutta,  the  undermentioned  :— 


Per  Wayf erer,  five  Oases  Grenadines. 


S.  T. 
L. 


} 


6051 

100  Pieces 

6,182*  Yds 

6052 

100,, 

6,0624    „ 

6057 

100,, 

6,1074    „ 

6058 

100,, 

6,1354    „ 

6059 

103,, 

6,2384    „ 

At  As.  2-8  per  Yd. 


30,676*  Yds. 


-per  cent,  per 


Terms  cash  on  delivery,  subject  to  no  discount,  @ 

annum. 

Conditions, — Delivery  to  be  taken  from  their  godowns,  and  paid  for  on 
the  21st  instant ;  and  in  the  event  of  remaining  uncleared  upon  the 
expiration  of  that  time,  interest  to  be  charged  on  the  purchase-money 

due  at  the  rate  of per  cent,  per  annum.    The  deposit  of  rupees  — — 

now  made  to  be  forfeited,  and  the  goods  to  be  re-sold,  either  by  public  or 
private  sale,  on  our  account  of  any  loss  thereon. 

We  engaging  to  make  good,  besides  forfeiting  deposit  and  all  claim 
whatever  to  any  advantage  which  may  arise  from  such  re*sale,  and  should 

the  above  goods  or  any  part  thereof  remain  uncleared    after  the  day. 

Although  the  price  should  have  been  paid,  we  shall  have  no  claim  for 
damage,  short  delivery,  or  any  other  defect ;  this  we  declare  to  be  a 
special  condition  of  agreemant. 

We  further  agree  with  the  said  Messrs.  R.  G.  Ghose  and  Co.  who  are 
Brtitish  subjects,  that  if  any  differences  arise  concerning  the  above  pur- 
chase or  this  agreement,  the  same  may  be  determined  by  the  High 


* 
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(/ourtof  Calcutta,  to  the  jurisdiction  whereof  ire  hereby  waive  all  pleas         1870 
aud  objections.  -  Mamiab 

(InNagri).  Signature  of  Narayan  Sing,  Amrit  Sing.  Chandra 

(In  Nagri).  Goods,  fresh  grenadines,  five  eases,  at  2  annas  3  pie         Vm 
per  yard.  amm  Sm6> 

"  The  following  were  the  questions  referred  : —  Snto. 

"  1.    Does  the  addition  of  the  words  '  fresh  goods '  after    the  ajirit  Sing, 
signature  afEect  the  contract,  and  how  f  N^vTAN 

"  2.     Did  what  took  place  on  the  9th  of  February  affect  any         v. 

Madhais 
of  the  terms  of  the  contract,  and  did  it  operate  as  a  waiver  of    ohandsa 

any  prior  breaches  by  Narayan  Sing,  Amrit  Sing  ?  Eitdar, 

"  3.     Does  the   statement  of  facts  and  argument  put  in  by  the 

attorney  of  Narayan   Sing,  Amrit   Sing,  before  judgment  was 

given  in  the  original  case  of  Booder  and  others  v.  Narayan  Sing, 

Amrit  Siffy,  preclude  Narayan  Sing,   Amrit  Sing,   from  setting 

up  a  contradictory  case  to  that  set  up  in  such  statement  in  both  # 

or  either  of  these  new  trial  cases. 

"  4.     Whether,  on  the  facts  of  the  case,  the  Judges  of  the  Small 

Cause  Court  were  right  in  law  in   determining  both  or  either  of 

these  cases  against  the  partners  in  the  firm    of  Messrs,  B.  G. 

Ghose  and  Co.  ?" 

Mr.  Woodroffe  for  R.  G.  Ghose  and  Co.,   referred  to  the  case 
of  Robertson,  Gladstone,  and  Co*,  v.  Kastarey  Mull  (1). 
No  one  appeared  for  Amrit  Sing,  Narayan  Sing  (2)« 
The  opinion  of  the  High  Court  was  delived  by 

Nobman,  J. — Madhab  Chandra  Budar  and  others  carrying 
on  business  as  merchants  in  partnership,  undo*  the  name  of 
Bamgopal  Ghose  and  Company,  brought  a  suit  against  Narayan 

Sing  and  Amrit  Sing  for  damages  for  not  taking  delivery  of  five 

• 

(1)  8  B.  L.  R.,  0.  C.,  106.  The  rale  was  made  absolute  on  the  24th 

(2)  It  afterwards  appeared  that  there  March ;  and  on  the  3 1st  March,  the  case 
had  been  some  error  in  the  service  of  the  was  accordingly  re-heard,  Mr.  Evans 
notice  of  hearing  on  Amrit  Sing,  Narayan  appearing  for  B.  G«  Ghose  and  Co.,  and 
Sing ;  and,  on  the  application  of  Mr.  Mr.  Branson  appearing  for  Amrit  Sing, 
Branson,  a  rule  nisi  was  granted  calling  Narayan  Sing j  but  the  Court  (Kobman 
on  B.  G.  Ghose  and  Co.,  to  show  cause  and  Mabkby,  JJ.,)  saw  no  reason  to 
why  the  case  should  not  be  re-heard,  change  their  opinions. 

18 
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i&fl)  cases  of  grenadines  sold  by  Ramgopal   Ghose  and  Company  to 

Madhab  them  on  the  8th  of  December  1868,   of  which   delivery  was  to 

Rudae  ^e  token  on  the   21st  of  that  month.   The  defendants,  Narayan 

u-  Sing,  Amrit   Sing,  not  haying  taken  delivery  within  the   time 

Narayan  '  limited,  were  called  upon  to   do  so,  upon   which  they  went    to 

SlyQ*  Ramgopal  Ghose  and  Company,  asking  for  time,  and  paid  a  sum 

Amrit  Sing,  of  rupees  1,000  as  earnest-money  ;  and  the   following  entry  was 

Sing.       made  on  the  margin  of  the  written  contract  : — 

v. 
Madhab  "  Calcutta,  the  9th  February  1869. 

Chandra 

Rudar.  "  Paid  earnest  money  on  deposit  rupees  one  thousand.     Goods 

to  be  cleared  15  days  from  this  date." 

Delivery  not  having  been  taken,  the  goods  were  ultimately 
sold  by  Messrs.  Cohn,  Feilmann,  and  Company,  and  realized 
rupees  1,705  less  than  the  contract.  Ramgopal  Q^ose  and 
Company  brought  this  action  to  recover  that  sum,  less  the  rupees 
1,000  which  they  had  received  on  the  9th  February  1869.  Na- 
rayan Sing,  Amrit  Sing,  brought  a  cross-action  against  Ramgopal 
Ghose  and  Company  to  recover  the  sum  of  rupees  1,000  which 
had  been  paid  by  them  as  earnest-money  on  the  9th  of  February 
apparently  as  money  received  to  their  use,  on  the  ground  that 
it  had  been  paid  without  any  consideration. 

Now  the  main  point  which  arises  upon  the  several  questions 
which  have  been  submitted  to  us  by  the  Judges  of  the  Small 
Cause  Court  is  whether,  in  the  case  before  us,  there  was  any  valid 
binding  contract  between  the  parties.  The  contract  is  in  the 
following  terms  : — 

The  undersigned  do  hereby  acknowledge  to  have  purchased 
of  Messrs  Ramgopal  Ghose  and  Company,  the   undermention- 
ed,  per   Wayfarer,   five    cases   grenadines"    (then   come  the 
marks  and  numbers  of  the   several   cases   and  particulars  of 
their  contents),  "at  2  annas  3  pie  per  yard;"  and  after  the 
printed  conditions,  there  is  at  the  foot  the  signature  of  Amrit 
Sing,  written  in  Nagri.  The  signature  is  as  follows  : — 
Narayan  Sing,  Amrit  Sing." 
Goods,  fresh  grenadines,  five   cases,   at  2   annas   3  pie  per 

yard." 

It  was  in  evidence  that  Amrit  Sing,   the  person  who  signed 


it 

cc 
tc 
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the  English  contracts,  did  not  understand  and  could  not  read 
English  ;  but  it  is  not  found,  and  we  see  no  reason  to  suppose, 
that  he  did  not  understand  the  contract  that  he  was  entering 
into  in  signing  the  English,  printed  form  of  contract,  specifying 
the  cases  by  their  marks  and  numbers.  In  our  opinion,  it  is 
clear  that  the  contract  between  the-  parties,  evidenced  by  the 
signing  of  the  English  paper,  consisted  not  only  of  the  English 
writing,  but  of  the  terms  "  goods,  fresh  grenadines,"  written  in 
Nagri  by  Amrit  Sing.  If  that  contract  was  accepted  after  the 
writing  of  these  words,  and  we  think  it  clear  that  it  was  accepted 
by  Ramgopal  Ghose  and  Company,  that  written  docnment,. 
including  the  Nagri  words>  was  the  contract  by  which  Ararit  Sing 
who  signed  it,  and  Messrs.  Ramgopal  Ghose  and  Company* 
who  accepted  it,  were  bound.  * 

We  think  that  there  is  no  inconsistency  whatever  in  adding  to* 
a  contract  for  specific  cases  of  goods  a  stipulation  or  warranty 
that  the  goods  are  to  be  fresh  goods.     We  think,  therefore,  in. 
answer  to  the  first  question  put  to  us   by  the  Judges  of  the 
Court  of  Small  Causes,  that  the  words  "  fresh  goods"  after  the  • 
signature  constituted  part  of  the  contract.. 

To  the  2nd  question  which  had  been  put  to  us,  whether  what 
took  place  on  the  9th  of  February,  viz.,  the  payment  of  the 
rupees  1,000  by  Narayan  Sing,  Amrit  Sing,  affected  any  of  the- 
terms  of  the  contract,  and  operated  as  a  waiver  by  Narayan  Sing, 
Amrit  Sing,  of  any  prior  breaches.  We  think  there  is  nothing  to 
show  that,  in  paying  the  rupees  1,000  on  account  of  the  contract, 
and  thereby  obtaining  further  time  to  take  delivery ,  Narayan  Sing, 
Amrit  Sing,  intended  in  any  way  to  preclude  themselves  from  tak- 
ing any  objection  that  the  goods  did  not  answer  the  warranty.  The 
result  would  be  that,  as  regards  the  suit  for  damages  of  Ramogpal 
Ghose  and  Company  against  Narayan  Sing,  Amrit  Sing,  we  think 
that,  on  the  findings  of  the  Judges  of  the  Small  Cause  Court,  we 
must  take  it  as  proved  that  there  was  a  contract  by  Narayan  Sing, 
Amrit  Sing,  to  accept  the  five  cases  mentioned  in  the  contract  of 
the  18th  of  December  1868,  Ramgopal  Ghose  and  Company 
warranting  them  to  be  fresh  goods.  In  order  to  determine 
whether  Ramgopal  Ghose  and  Company  are  entitled  to  any  and 
what  damages  for  the  non-acceptance  of  these  goods  by  Narayan. 
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1870  S^g,  Amrit  Sing,  within  15  days  after  the  9th  of  February,  the 

Madjub  issue  should  have  been  tried,  whether  the  goods  were  fresh  goods  ; 

Rudab*  *n<*  but  ^ap  *^e  consent  of  Mr.  Woodroffe,  the  counsel  for  Ram* 

v-  g^pal  Ghose  and  Company,  we  must  have  remanded  the  case, 

Narayan  '  f or  ^nftl  of  that  issue. 

SlwQ*  In  answer  to  the  8rd  question,  we  do  not  think  that  anything 

Ambit  Sing,  contained  in  the   written   statement    pat    in  by  Mr.  Oarapiet 

8mG,  precluded  Narayan  Sing,  Amrit  Sing,  from  insisting  on  their  right 

Madhab     *°  ^ave  *^a^  i83116  tried. 

Chandba        I  have  now  to  come  to  the  cross  cause  of  Narayan  Sing  against 

*""*-     Ramgopal  Ghose  and  Company. 

The  4th  question  put  to  us  by  the  Judges  of  the  Small  Cause 
Court  is  whether,  on  the  facts  of  the  case,  they  were  right  in  law 
in  determining  both  or  either  of  the  cases  against  the  partners 
of  Messrs.  Ramgopal  Ghose  and  Company. 

Now  it  will  be  seen,  from  what  I  have  already  said,  that  we 
hink  that  the  rupees  1,000  were  paid  by  Narayan  Sing,  Amrit 
Sing,  as  a  deposit  upon  an  existing  contract ;  and  in  consideration 
of  the  agreement  of  Ramgopal  Ghose,  to  give  them  further  time 
to  accept  and  pay  for  the  gooods  under  that  contract.  In  the 
events,  that  have  happenedj  there  is  nothing  to^show  that  Narayan 
Sing,  Amrit  Sing,  are  entitled  to  a  refund  of  any  portion  of  that 
sum  of  rupees  1,000.  There  is  nothing  to  show,  for  it  has  not 
been  found  or  even  tried,  whether  Ramgopal  Ghose  and  Com- 
pany, on  the  21st  December  1868,  were  able  and  ready  and 
willing  to  delivelMie  five  cases  of  grenadines  from  the  Wayfarer 
yji  the  condition  in  which  they  warranted  to  deliver  them,  viz. 
as  fresh  goods.  Narayan  Sing,  Amrit  Sing,  have  not  therefore 
shown  that  they  were:  not  liable  to  pay  the  contract  price  for 
these  goods  ;  or  if  they  are  entitled  to  any  allowance,  what  is  the 
amount  o\  such  allowance  ;they  have  not  shown  that  the  moneys 
realized  by  Ramgopal  Ghose  and  Compaq,  by  the  sale  of  the 
goods,  was  mpr*  than  sufficient  to  indemnify  that  firm  from  any 
loss,  by  reason  of  the  non-f  ulfilmenfe  of  t^eir  contract  to  accept 
and  pay  for  the  goods,  Therefore,  o&  the  finding  of  fact  of  the 
Judges  of  the  Small  Cause  Court,  it  seems  to  line  that  the  suit 
of  Narayan  Sing  ought  to  ha,ve  been*  dismissed.  Messrs.  Ram- 
g  opal  Ghose  and  Company,  through  their    counsel,  Mr.  Wooc^ 
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roffe,  are  satisfied  with  the  dismissal  of  that  suit,  and  do  not  ask  1870 

for  a  remand  in  the  case    of  Madhab    Chandra    Budar  against  Madhab 

Narayan  Sing,  Amrit  Sing.  Etoar 

The  result  will  be    that  the    decision   of  the    Court   of  Small  k      v'a 

Ambit  Sing, 

Causes  dismissing  this  suit  of   Madhab  Chandra  Budar   against     Narayan 

Narayan  Sing,    Amrit    Sing,    will   stand.     The  decision  of  the        

Court    of    Small    Causes   in  the   cross  cause  of  Narayan  Sing ,  Amrit  Sing, 
Amrit  Sing,  and  Madhab     Chandra    Budar   and  others,  will  be        Sing, 
reversed,  and  that    suit    also  will  stand    dismissed.     Bamgopal     Maotab 
Ghose  and  Company,    we    think,    are    entitled    to   the  costs  of     Chandra 

*R.unAR. 

reversing  the  question  in  this  case,  and  stating  the  same  and  of  the 
argument  in  this  case.  We  order  that  it  be  referred  to  the  Tax- 
ing Officer  to  tax  these  costs  on  scale  No.  2.  Each  party  wilj 
bear  their  own  costs  in  the  Court  of  Small  Causes. 

I  will  ntpr  advert  to  a  prelimenary  question  which  was  raised 
by  the  Judges  of  the  Court  of  Small  Causes.  They  say  that 
in  their  opinion  "  it  was  not  the  intention  of  the  Legislature 
"  that,  when  a  case  has  been  heard  by  a  single  Judge ,  and  a  new 
trial  has  been  applied  for,  and  the  case  has  been  re-heard  by 
two  Judges,  it  should  then    be  open    to  the  parties  to  require 

that  a  reference  should  be  made  to  the  High  Court  on  points 
on  which  the  two  Judges  do  not  differ,  and  on  which  a  reference 
might  have  been  asked  for  at  the  time  when  the  case  was  origin- 
ally heard,  or  at  the  time  when  the  new  trial  was  applied  for." 
The  Judges  say  : — *'  We  do  not  think  that  it  was  meant  that  a 
*'  party  should  have  two  remedies  ;  the  remedy  hy  an  application 
"  for  a  new  trial,  and  also  the  remedy  by  a  reference  to  the  High 
c*  Court.  But  as  there  may  be  doubt  on  this  point,  we  refer 
'*  it  for  the  opinion  of  the  High  Court,  and  have  delivered  a 
c<  judgment  contingently  ou  such  opinion." 

The  cause    being  of    an  amount  exceeding    rupees    500,  the 

question   turns    upon   the    construction   of    the    7th  section  of 
Act  XXVI  of  1864. 

That  section  provides  for  three  cases:  firstly,  as  to  any  u  question 
€t  of  law  of  equity,  or  any  question  as  to  the  admission  or  rejection 

•€  of  any  evidence  as  to  which  the  Judges  of  the  Court  of  Small 

<c  Causes  shall  entertain  any    doubts ;"  secondly,  "  any  question 

"  which  they  shall  be  requested    by  either    party  to  the  suit  to 
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1870  "  reserve  for  the  opinion  of  the  High  Court ;"  thirdly,  "  where 

Madhab  «  two  judges  sit  together  and  differ  in  opinion." 

Rudab  Now  in  each  of  such  cases,  the  reference    is  imperative.    The 

A     r*g  language  is  that  "  the  Judges  of  the  said  Court  of  Small  Causes 

Narayan  <(  shall  reserve"  such  question.     There  is  nothing  whatever  which 

iaffQ"  confines  the  obligation    of  the    Judges    of    the    Court  of  Small 

Ambit  Sing,  Causes  to  refer  cases  to  those  cases  in  which   the  questions  have 

KiRATAV 

Sing.       been  argued    before    a  single   Judge.     It    is  quite  plain  that  a 
M  v'  question  which  has  been    determined  by  more  than    two  Judges 

Chandra  may  be  referred  and  must  be  referred,  either  if  they  be  requested 
by  the  parties  to  the  suit  to  refer  it,  or  if  they  entertain  any 
doubts  as  to  their  decision.  Whether  they  are  requested  or  not 
to  make  any  reference,  they  are  bound  to  state  a  question  where 
only  two  Judges  sit  together  if  they  differ  in  opinion.  It  would 
be  exceedingly  inconvenient  if  the  rule  were  as  suggested  by  the 
Judges  of  the  Small  Cause  Court.  It  often  happens  that,  on  the 
first  hearing  before  a  single  Judge,  questions  of  fact  are  chiefly  * 
debated,  and  the  question  of  law  on  which  probably  the  liability 
of  the  unsuccessful  party  is  to  turn,  is  scarcely  raised  until  the 
argument  on  a  motion  for  a  new  trial  after  the  facts  have  been 
ascertained. 

Attorneys  for  R.  G.  Ghose  and  Co. :  Messrs.  Stack  and  Co. 
Attorney  for  Amrit  Sing,  Narayan  Singh :  Mr.  Carapiet. 
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Before  Mr.  Justi&e  Bayley  and  Mr.  Justice  Sir  C.  P.  Hobhouse,  Bart. 

CHATTAR  LAL  SING  and  others  (Defendants)  v.  SHEWUKRAM, 

alias  RAI  DURGA  PRASAD,  and  anothee  (Plaintiffs)  and  1870 

others  (Defendants).*  March,  19. 


Gift,  Construction  of  — Absolute  Gift — Petition  to  Collector  for  Mutation  of 

Names. 

A.)  a  Hindu,  living  nnder  the  Mitakshara  law,  executed  a  petition  to  the  Collector  *      See  also 
stating  that  he  was  in  possession  of  all  his  ancestral  property ;  that  his  only  son  was  14  B.L.R.  229. 
dead;  that  he  had  no  wife ;  that  his  son  had  left  awidow,  B.,  and  two  daughters  and  12  B,L"  ** 11# 
no  other  children  or  heirs ;  the  petitioner  went  on  to  state,  "  I  declare  her  (B.)  my 
heir,  and  as  with  the  exception  of  the  said  B.,  I  have  no  other  heir  or  malik,  nor 
can  there  be  any,  of  which  circumstances  I  have  already  preferred  information  in 
my  petition  of  16th  April  1830,  and  life    is  uncertain,  I  consequently  request  that 
the  name  of  B,,  the  widow  of  my  late  son,  be  registered  in  the  Colleotory     mutation 
book  as  proprietor  and  malguzar  in  the  place  of  my  name  with  regard  to  the  pro- 
perty" Ac.  "  Further,  as  of  B.,  there  are  two  daughters  who,  after  marriage,  by  the 
blessings  of  Providence,  may  be  blessed  with  children  ;  they  and  their  children, 
therefore,  are  and  will  be  heirs  and  maliks.    But  as  long  as  I  live,  I  shall  keep  the 
management  of  my  own  affairs  in  my  own  hands,  and  look  after  all  the  transactions 
of  dihat,  &o.,  myself,  as  heretofore."  B.  sold  and  conveyed  parcels  oLUie  property. 
In  a  suit  by  her  daughter's  son  against  the  purchasers,  for  a  declaration  of  his  re- 
versionary right  to  the  property  Bo\dthel&\  that  under  the  terms  ot  the  petition, there 
was  an  absolute  gift  to  B.  That  as  the  gift  was  not  fettered  by  any  restriction,  the 
alienation  by  B.,  was  good  and  valid. 

Dai  Kalikajprasad  died,  daring  the  life-time  of  his  father, 
Bai  Harnarayan,  leaving  a  widow,  Rani  Dhan  Kunwar,  and  two 
daughters,  Bibi  Sitabo  and  Bibi  Dulari.  Bai  Harnarayan,  after 
the  death  of  his  son,  executed  certain  instruments  or  petitions 
in  favor  of  Bani  Dhan  Kunwar,  correct  translations  of  which  are 
set  out  in  the  judgment  of  Mr.  Justice  Hobhouse.  Harnarayan 
died  on  the  16th  Falgun  1242  P.  S.  (27th  February  1835). 
Bibi  Sitabo  died  without  issue.  Bibi  Dulari  died,  leaving  the 
plaintiff,  her  only  son.  Bani  Dhan  Kunwar  had  alienated  certain 
properties  covered  by  the  said  instruments.  Hence  the  suit  by 
the  plaintiff,  on  the  allegation  that,  under  the  terms  of  the  said 
instruments,  the  plaintiff  was  the  only  reversioner,  and  that  there 
was  no  legal  necessity  to  justify  the  sale,  He   prayed  for  a  can- 

*  Kegular  Appeals,  No.  215,  237,  239,  245,  247,  255,  257,  259,  260,  264,  and  273 
of  1869,  from  the  decrees  of  the  Judge  of  Shahabad,  dated  the  6th  August  I869. 


124  BENGAL  LAW  BEPOBTS,  [VOL.  V. 

1870        cellation  of  the  sale  and  for  a  decree   protecting  the  plaintiff's  • 

Chattab  Lal  reversionary  right  to  the  property  in  dispute. 

r<  The  defence  set  up  was  (inter  alia)  that  the  plaintiff  was  not 

She^^am»  the  reversionary  heir  to  the  late  Harnarayan,  and  that,  under  the 

Rai  Durga    instruments  referred  to  in  the  plaiut.  Harnarayan  made  an  abso- 
Paasad. 

lute  gift  of  all  his  property  to  Hani  Dhan  Kunwar,  and  that  she 

had  full  power  to  alienate  the  same. 

The  Judge  of  Shahabad  held  (on  the  authority  of  Giridharilal 
v.  The  Government  of  Bengal  (1)  and  Amritakumari  Debt  v. 
Lakhinarayan  Chuckerbutty  (2),  that  the  plaintiff  was,  according 
to  the  Mitakshara,  the  reversionary  heir  of  Harnarayan ;  that 
the  instruments  did  not  convey  the  property  absolutely  to  Rani 
Dhan  Kunwar,  and  that  there  was  no  legal  necessity  to  justify 
the  sale.  He,  accordingly,  passed  a  decree  declaring  the  plain- 
tiff's future  right  as  reversionary  heir  to  the  properties  in  dispute. 

The  defendants  appealed  to  the  High  Court,  upon  the  ground 
(inter  alia)  that  the  instruments  did  create  in  favor  of  Dhan 
Kunwar  an  absolute,  and  not  a  limited  or  restricted,  right. 
Baboos  Anukul  Chandra  Mookerjee,  Annada  Prasad  Banerjee, 
Makes  Chandra  Ohowdry,  Chandra  Madhab  Qhpse,  and  Rajendra 
Missry  for  appellants. 

Mr.  Paul  (Baboo    Amernath  Bose  with  him)  for  respondents. 

In  course  of  the  argument  the  following  cases  were  cited  and 
commented  upon  :— 

Sonatun  By  sack  v.  Juggutsoondery  Dossee  (5),  Sreemutty 
Anundomoye  Dossee  v.  Doe  d  East  India  Company  (4),  Wise  v. 
Bhoobunmoye  Debia  Chowdrainee  (5),  Rajah  Nursing  Deb  v.  Boy 
Kylasnath(6)}Mussamut  Anundmoye  Chowdrain  v.  Sheebchunder 
Roy  (7)  Tagore  v.  Tagore  (8) . 

The  judgment  of  the  Court  was  delivered  by 

Hobhouse,  J. — We  now  come  to  the  real  merits  of  the  case, 
and  here,  in  order  that  we  may  clear  the  case  for  a  right 
understanding  upon  its  merits,  it  is  necessary  to  state  what  are 

(1)  1  B.  Ia  R.,  P.  C,  44.  (5)  10  Moore's  I.  A.,  166 

(2)  2  B.  L.  R.,  F.  B.,  28.     m  (6)     9  Moore's  I.  A.,  55. 

(3)  8  Moore's  I.  A.,  66.  (7)    Id.,  287. 

(4)  Id,,  43.  #     (S)    4  B.  L.  R.,  0.  C,  103. 
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the  admitted  facts  as  to  the  relative  position  of  the  plaintiff  and        lsyo 
the  defendants  before  us.     Whatever  may  have  been  the  con-  Ohattab  Lax 

SPIN'S 

tention  on  this  point  in  the  Court  below,  it  is  now  admitted  that  v, 

Kalika  Prasad,  the    father    of    Eani    Dhan    Kunwar,    having  Bm^kUf 
died  in  the  life-time   of  his  father  Harnarayan,  the  founder  of   Eai  Dxjboa 
the  family,  neither  the  plaintiff,  nor  his  mother,  nor  his  mater-      PaASA1)- 
nal  grandmother,  were  the  natural  heirs  to  Harnarayan ;  that 
in  fact,  neither  he  nor   they  could  have  taken  this  property  at 
all,  unless  it  had  been  given  to  them  by  the  petitions  on  which 
the  plaintiff  relies.     It  is  further  an  admitted  fact  that  although 
the  plaintiff  attained  to  his  majority  upon  the  21st  May  1865, 
still  he  did  not  sue  until  the  29th  April  1868,  so  that  when  he 
did  sue,  he  had  but  some  few  days  to    spare  ere  his   suit  would 
have  been  barred  by  the  Statute  of  Limitation.     Of  course,  the 
plaintiff  might  have  shown  that  between  the  time  of  his  coming 
of  age  and  the  time  of  his  instituting  this  suit,  he  had  made 
other  private  endeavours  to  attain  to  his  rights,  or  that  for  some 
good  reason  or  other,  he  had  been  unable  to  make  any  such 
endeavours  until  the  time  of  the  institution  of  the  present  suit  ; 
or  that,  in  short,  there  was  some  good  explanation  for  the  plain- 
tiff's remaining  silent  for  more  than  two  years  and  eleven  months 
out  of  the  three  years ,after  the  time  when  his  rights  accrued  to  him. 
The  plaintiff  makes  no  explanation  whatever,  and  it  is  impos- 
sible, therefore,  not  to  hold  that  in  this  particular  he  appears 
before  us  in  the  most  disadvantageous  light  possible.     On  the 
other  hand,  the  position  of  the  defendants  is  in  comparison  a  far 
better  one.     He  is  admittedly  a  purchaser  for    a  valuable  con- 
sideration, and  without  notice,  and  he  has  been  for  fif te  en  years, 
previous  to  the  institution  of  this  suit,  in  undisturbed  possession 
of  the  property,  and  of  these  fifteen  years   very  nearly  the  whole 
of  the  three  last  years  is  made  up  of  a  period  during  which  the 

defendants  were  in  possession  adverse  to  plaintiff,  and  during 
which  it  was  at  uny  time  within  the  power  of  the  plaintiff  to 
endeavour  to  oust  the  defendants ;  whereas,  on  the  other  hand, 
the  plaintiff  has  not  ousted  them,  noi*,  for  any  proof  that  there 
is  on  the  record,  made  any  attempt  to  do  so.  In  this  state  of 
facts,  the  plaintiff  does,  undoubtedly,  in  onr  judgment,  come 
before  us*  in  such  an  unfavourable  light  as  compared  with  the 

19 
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1870       defendants,  that  we  think  we  onght  to  put  the  plaintiff  to  the 
Ca attar  Lal  strictest  proof  of  the  right  on  which  he  avers  that  he  has  the 
v.        title  to  oust  the  defendants.     Now,  the  sole  evidence  of  that 
***%£>**">  right  is  the  petition  of  the  16th  August  1830,  the  contents  of 
BaiDueoa    which  are  given  in  the  printed  record,  and    are,  with  a  very 
few   emendations,    which  I  shall   incorporate   in  the  following 
translation  of  the  said  contents,  correct.     The  petition  says  : — 
"  The   entire   rent-free  and  rent-paying   estates,  and  gardens 
"  appertaining  to  the  Zillas  of  the  Behar  province,  and  buildings 
and  ghat  Tuazi,  ryotkhanas,  and  household  furniture,    and 
other  real  and  personal   property   which   descended   to    my 
ancestors,    one    after    the    other,    and   at  last   to  me,  from 
"  Rani  Myma  Bibi,  wife  of  my  late  brother  Raja  Basantaram, 
"  who,    the   said   brother,  was  son-in-law  of  Maharajah  Ram- 
4  narayan  according  to  the  Vyavasta  of  the  pandits  and  deci- 
"  sion  of  the  Sudder   Court,  are  now  in  my  possession.     But  as 
"  in  1229  (1822),  my  son  Kalika Prasad  died,  and  in  1287  (1880), 
my  younger  brother  Rai  Qanga  Prasad  and  his  wife  died,  leav- 
ing no  issue,  and  as  my  wife  predeceased  them,  and  only  Kani 
Dhan  Kunwar,  the  widow  of  my  late  son  Ealika  Prasad,  is 
at  present  living,  who   has   only  two   daughters,  Mussaxnat 
"  Bibi  Shitabo  and  Bibi  Dilaru,  and  no  other  children  or  heir, 
I  declare  her  (Rani  Dhan  Kunwar)  my  heir  ;  and    as  with  the 
exception  of  the  said  Rani  Dhan  Kunwar,  I  have  no  other  heir 
or  malik,  nor  can  there  be  any,  of  which  circumstances  I  have 
"  already  preferred  information  in  my  petition   of   16th  April 
"  1830,  and  life  is  uncertain;  I  consequently  request  that  the  name 
"  of  Rani  Dhan  Kunwar,  the  widow  of  my  late  son,  be    regis- 
"  tered  in  the  Collectory  mutation  book  as  proprietor  and  malgu- 
"  zar  in  the  place  of  my  name,  with  regard  to  the  property,  both 
"  kheraji  and  lakhraji  noted  at  the  foot  of  the  petition,  situate  in 
"  Zilla  Patna.     Further,  as  of  Rani  Dhan  Kunwar  there  are  two 
"  daughters,  who,  after  marriage,  by  the  blessings  of  Providence, 
"  may  be  blessed  with  children,  they  and  their  children,  therefore, 
• '  are  and  will  be  heirs  and  maliks.     But  as  long  as  I  live  I  shall 
"  keep    the  management    of  my  household  affairs  in  my  own 
'•  hands,  and  look  after  all  the  transactions  of  dihaty  &c,  myself 
"  as  heretofore."     This  petition,  it  must  be  said,  was  filed  in  the 


tt 
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Court  of  the  Collector  of  Shahabad,  and  the  ostensible  object  of        lft7° 
it  undoubtedly  and  admittedly  was  that  Rani  Dhan  Kunwar's  Cha™an*  Lal 
name  should  be  substituted  on  the  register  of  the  Collectors         v. 
mutation   books  as  proprietor   and    malguzar  of  the  revenue-  Bm^*?A*' 
paying    estates    of    the    petitioner    Rani    Harnarayan    in  the  lUt  Dcrcia 
place  of    the  names  of  the  said  petitioner.    The  effect  of  this 
would  be  that  on  the  Collectorate  books  the  said  Rani  Dhan 
Kunwar   would   stand  in   the   place   of   the  said  Harnarayan 
as  the  person  who  was  the  proprietor  of  the  revenue-paying 
estates    of    Harnarayan,    and    who    was    responsible    for   the 
amount  of  the  Government  revenue  assessed  on  the  said  estates. 
This  undoubtedly  would  be,  generally  speaking,  thi  sole  effect 
of  a  petition  of  this  nature,  but  it  may  further  be  added  that  it 
is  very  common  in  this  country,  when  persons  are  desirous  of 
conveying  their  properties  to  other  persons,  that  they  do  so  by 
way  of  a  petition  to  some  one  or  other  of  the  judicial  or  minis- 
terial officers  of  the  district  in  yvhich  their  property  lies,  and* 
usually  speaking,  to  the  Collector  of  the  district.     As  a  conse- 
quence of  this  practice,  there  are- many  decisions  of  the  Courts 
of  this  country  in  which  petitions  of  this  nature*  have  been  held       * 
to   be   of  the   natnre  of  testamentary  bequests  from  the  peti- 
tioners.    In  fact,  in  the  very  case  which  is  now  before  us,  both 
•  the  parties  contend  that  the  petition  in   question  is  of  the  nature 
of   a  testamentary  bequest   from   Rani  Harnarayan,  the  peti- 
tioner;   and   the    sole  contention  is  on  the  one  part  that  the: 
bequest  was  restricted,  and  on  the  other,  that  it  was  absolute. 

We  have  considerable  doubts  as  to  whether,  as  a  general  rule, 
it  is  strictly  right  in  law  to  consider  petitions  of  this  nature  as 
anything  more  than  expressions  of  the  desires  and  intentions 
of  the  petitioner,  but  the  doubt  is,  in  this  particular  instance, 
materially  allayed  by  the  consideration  that  the  intentions  of  the 
petitioner  were  not  only  declared,  but  that  that  declaration 
was  followed  up  by  a  prayer*  the  definite  object  of  which  was 
practically  a  first  step  to  carrying  out  the  petitioner's  intention 
by  having  the  name  of  Rani  Dhan  Kunwar  substituted  for  his 
own  name  as  the  recorded  proprietor  of  his  estates  on  the 
Government  rent-roll.  Such  a  step  too  was  a  very  strong  one,  and, 
if  the  petitioner  did  not  afterwards  recede  from  it,  was  a  very  con- 
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***™       elusive  step  to  take  towards  transferring  the  property  from  him- 

Chattae  LALsef  to  some  otie  else,  viz.,  to  Rani  Dhan  Kunwar,  and  so  we 

v  caftnot  bat  conclude  this   petition  is  a  document  of  a  gift  of 

Shewijkxam,  some  kind  or  other  to  the  said  Rani.     Then  what  is  the  nature 

alias 

Eai  Durga  of  the  gift  r  The  petitioner  first  recites  the  whole  of  his  estates, 
real  and  personal,  of  whatever  nature  they  were,  and  wherever 
they  might  be  situated.  It  then  recites  that  these  estates  are 
at  the  moment  in  the  possession  of  the  petitioner.  It  further 
recites  that  Kalika  Prasad,  the  son  of  the  petitioner,  is  dead  ; 
that  certain  others,  who  would  have  been  heirs  of  the  petitioner, 
are  dead,  leaving  no  issue ;  and  that  .only  Rani  Dhan  Kunwar, 
the  widow  tiPtiis  late  son,  and  her  two  childless  daughters, 
are  living.  Having  thus  recited  these  particulars,  the  peti- 
tioner goes  on  to  say :-— "  So  I  declare  her  (Rani  Dhan  Kun- 
"  war)  'my  heir ;  and  as  with  the  exception  of  Rani  Dhan 
"  Kunwar  I  have  no  other  heir  or  malik,  nor  can  there  be  any, 
''  and  as  life  is  uncertain,"  so  thq petitioner  requestsjthat  the  name 
of  Rani  Dhan  Kunwar,  widow  of  his  late  son,  be  registered  in  the 
Gollectorate  mutation  book  as  proprietor  and  malguzar  of  his 
*  estates  in  the  place  of  his  name.  If  the  petition  had  stopped 
there,  we  do  not  think  that  there  could  have  been  any  doubt 
as  to  what  was  the  meaning  of  the  petitioner;  but  it  is  contended 
that  the  next  passage  in  the  petition  not  only  creates  a  doubt 
as  to  the  meaning  of  the  first  passage,  but  actually  restricts  the 
gift  which  was  made  in  the  first  passage  to  Rani  Dhan  Kun- 
war.  The  words  relied  upon  by  the  learned  counsel,  Mr.  Paul, 
for*  the  respondent,  are  these :— "  Further,  as  of  Rani  Dhan 
u  Kunwar,  there  are  two  daughters,  who,  after  marriage,  by  the 
"  blessings  of  Providence,  may  be  blessed  with  children  ;  they 
"  and  their  children,  therefore,  are  and  will  be  heirs  and  maliks. 
"  But  as  long  as  I  live,  I  shall  keep  the  management  of  my  house* 
'<  hold  affairs  in  my  own  hands,  and  look  after  all  the  transac- 
"  tions  of  dihcU,  &c,  myself  as  heretofore."  Upon  the  strength 
of  this  passage,  Mr.  Paul  contends  that  the  gift  was  to  Rani 
Dhan  Kunwar  for  her  life  only ;  and  that  on  her  death,  it 
was  to  descend  to  her  two  daughters ;  and  after  their  death,  to 
their  heir,  viz.y  the  present  plaintiff. 

On  the  other  hand,  Baboo  Anukul  Chandra  Mookerjee,  for 


Prasad. 
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the  appellants,  contends  that  the  last  part  of  the  document  was         I870 
nothing  more  than  an  expression  at  the  best  of  the  wishes  and  Ch attar  lal 
intentions  of  the  testator — wishes  and  intentions  which  it  was  *NQ 

in  the  power  of  %  Rani  Dhan  Kunwar,  by  the  first  part  of  the  Shewueram, 
testamentary  disposition,  to  defeat;  and  further,  Baboo  Annkul  raiDokga. 
Chandra  contends  that,  in  truth,  the  passage  is  nothing  more, 
upon  a  grammatical  construction  of  it,  and  upon  a  comparison 
of  it  with  its  context,  than  an  indication  of  who  were  the  heirs, 
not  of  the  testator,  but  of  Rani  Dhan  Kunwar.  If  the  tes- 
tator had  used  words  expressly  declaring  that  Hani  Dhan 
Kunwar* 8  two  daughters  and  children  were  and  should  be 
"  his"  heirs  and  maliks,  some  part  of  the  di^pilty  of  the 
sentence  would  have  been  explained ;  but  the  words  literally 
translated  are  these  "  are  and  will  be  heirs  and  maliks"  so  that 
the  testator  does  not  in  so  many  terms  declare  whether  he  was 
referring  to  those  daughters  and  their  possible  issues  as  "  his" 
heirs  and  maliks,  or  as  Rani  Dhan  Kunwar's  heirs.  Neither, 
on  the  other  hand,  does  he  in  90  many  terms  speak  of  these 
persons  as  Rani  Dhan  Kunwar's  heirs  and  maliks,  so  that 
the  passage,  taken  by 'itself,  cannot  be  interpreted  in  favor  of  or 
against  either  the  one  contending  party  or  the  other.  But 
Baboo  Anukul  Chandra  contends  that,  when  the  testator  had, 
in  so  many  terms,  in  the  first  part  of  the  testament,  said  that 
Rani  Dhan  Kunwar  was  his  heir,  and  that,  with  the  exception 
of  the  said  Rani  he  had  no  other  heir  or  malik,  nor  could  he 
have  any,  then  it  is  impossible  to  say,  when  he  spoke  imme- 
diately afterwards  of  the  daughters  of  Rani  Dhan  Kunwar 
and  any,  possible  offspring  of  theirs,  that  he  could  have  been 
supposed  to  be  speaking  of  them  as  his  heirs  and  maliks.  It 
seems  almost  impossible  to  get  over  the  difficulty  thus  pre- 
sented. We  had  thought,  when  we  first  looked  at  the  second 
sentence,  that  is  the  one  on  which  Mr.  Paul  relies,  that,  as  there 
must  have  been  some  intention  in  it,  and  as  no  other  intention 
but  the  one  for  which  Mr.  Paul  contended  seemed  to  be  obvious 
on  the  face  of  it,  so  the  absolute  gift  of  the  first  sentence  must 
be  held  to  be  governed  by  what  would  then  be  the  restriction 
in  the  second  sentence  ;  but,  on  further  consideration,  we  think 
there  exists  in  fact  a  good  reason  why  the  words  should  be  there, 
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1870       and  why  yet  they  should  not   convey    only  that  meaning   for 
Chatta*  Lal  which  Mr.  Paul  contends.     We  remark  that,    whether   the  gift 

QruQ 

v.  was  an  absolute  gift  to  Rani  Dhan   Kunwar,  or  a  restricted 

Sra^BAM»  gift,  first  to  her,  and  then  to  her  daughters,  and  their  heirs  after 
rai  Durga.  them,  in  either  case,  there  was  a  restriction  in  the  gift — a 
restriction  to  the  effect  that,  as  long  as  the  donor  lived,  he 
should  retain  his  properties,  and  transact  the  business  connected 
with  them  as  heretofore.  It  is  quite  possible,  therefore,  that 
he  may  have  been  providing  for  a  contingency,  viz.,  the  con- 
tingency of  the  Hani  Dhan  Kunwar's  deceasing  before 
himself.  In  that  case  he  might,  and  very  reasonably  would,  have 
wished  that  Jkp  daughters  of  Hani  Dhan  Eunwar,  and  any 
children  of  theirs,  should  be  heirs  and  maliks.  Rani  Dhan 
Kunwar  was  not  to  have  the  enjoyment  of  his  estates  so  long 
as  he  lived  ;  and  if  she  predeceased  him,  what  was  more  natural 
than  that  he  should  have  wished  that  in  such  a  case  the 
daughters  of  the  Rani,  viz.,  Dhan  Kunwar,  and  any  offspring 
of  theirs  should  be  heirs  and  malik*.  This  is,  we  think, 
a  reasonable  explanation  of  the  second  paragraph  ;  and  when  we 
consider  the  terms  of  the  first  paragraph  as  compared  with  the 

terms  of  the  second,  it  is  certainly  a  more  reasonable  explanntion 
than  the  one  on  which  Mr.  Paul  relies.    If,  as  we  think  is  the 

case,  the  second  paragraph  has  no  direct  connection  with  the  first, 
f  except  to  the  extent  above  indicated,  then  it  seems  to  us  that 
there  is,  in  the  first  paragraph,  an  absolute  gift  to  the  Rani  Dhan 
Kunwar  such  as  would  entitle  her  to  alienate  the  property  ;  for, 
in  so  many  terms,  the  testator  declares  her  to  be  his  sole  heir 
and  malik  (that  is,  proprietor)  and  not  only  declares  this,  but 
prays  that,  in  furtherance  of  this  declaration,  a  step  may  be 
taken  by  which  she  may  be  made  known  to  the  world  as  such 
heir  and  proprietor ;  and  if,  as  we  believe  to  be  the  case,  the 
second  part  of  the  sentence  places  no  restriction  upon  the  gift 
made  in  the  first  part,  then  Rani  Dhan  Kunwar  having,  as 
has  been  admitted  by  the  plaintiff,  come  into  possession  of  the 
entire  estate,  real  and  personal,  and  not  being  in  so  many  terms 
restricted  from  alienating  the  estate,  is  not,  by  the  terras  of  any 
law  or  usage  which  bind  a  Hindu  family,  prevented  from  alienat- 
ing such  estates.    There  have  been,  it  may  be  mentioned,  several 
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cases  quoted  to  us  on  the  one  side,  and  on  the  other  decisions        1870 
given    by   their    Lordships    in    the  Privy  Council.     We  have  Chattar  Lai, 
carefully  considered  the  terms  of  those  decisions,  and  we  cannot  v. 

say  that  any  of  them  are,  to  our  minds,  either  directly  or  in-  Smwukram, 
directly  in  point,  and  help  us  therefore  to  any  right  determina-  Eai  Dubga 
tion  of  the  question  before  us.  In  our  view  of  the  case,  we 
hold  that,  by  the  document  relied  upon,  an  absolute  gift  was, 
in  so  many  terms,  made  to  Rani  Dhan  Kunwar  of  the  pro- 
perties in  question;  that  she  enjoyed  those  properties  under 
the  gift  ;  that  it  was  whilst  she  was  in  enjoyment  of  such  pro- 
perties that  she  alienated  a  part  of  them ;  and  that  as  the  gift 
itself  was  not,  in  so  many  terms,  or  even  indirect^  fettered  by 
any  restrictions,  so  it  was  a  gift  which  entitled  her  to  alienate 
the  estates  to  the  defendants,  appellants  before  us. 

In  this  view  of  the  case,  we  reverse  the  decision  of  the  Court 
below,  and  dismiss  the  plaintiffs  suit  with  costs  in  both  the 
Courts.  A  ppeals,  Nos,  237,  239,  245,  247,  255,  257,  259,  260, 
264,  and  273  are  admittedly  governed  by  the  decision  in  this 
case  ;  therefore,  in  those  cases  also  we  reverse  the  judgment 
of  the  Court  below,  and  dismiss  thb  plaintiffs'  suits  with  costs  of 
both  the  Courts. 


'  t APPELLATE  CRIMINAL]. 


Be/are  Mr.  Justice  Bayley  and  Mr.  Justice  Marhby. 

The  QUEEN  v.  BAM  CHANDRA  MOOKERJEE  * 

1870 

Act  XXV  o/1861, «.  62— Nuisance,  Removal  of— Power  of  Magistrate.         May.  14. 

Under  section  62  of  the  Code  of  Criminal  Procedure)  a  Magistrate  has  no  power  to 
jssue  an  order,  ex  parte,  to  cut  down  trees,  on  the  presentation  of  a  party,  sup- 
ported by  the  report  of  the  Police  that  the  existence  of  the  trees  was  a  nuisance. 

The  following  reference  was  made  by  the  Judge  of  the  24-Per- 
gunnas,  under  section  434  of  the  Criminal  Procedure  Code  : — 

*  Reference  under  Section  434,  Act  XXV  of  1861,  from  the  Sessions  Judge  of 
24-Pergunnas,  by  his  letter  No.  57,  dated  the  30th  April  1870. 
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1870        "  I  have  the  honor  to  submit  the  papers  of  a  case  in  which 
quken     'Baboo  Sama   Charan    Chatterjee,  the    Deputy    Magistrate  at 
*         Bashirhat,  has  sentenced  one  Ram  Chandra  Mookerjee  to  a  fine 
Mookerjke.  of  rupees  25,  or  simple  imprisonment  for  one  month,  for  disobey- 
ing an  order  issued  under  section  62  of  the  Criminal  Procedure 
Code.    I  cannot   interfere  with  the  sentence,  as  the  Deputy 
Magistrate  has  full  powers  ;  but  in  my  opinion  the  order  should 
be  set  aside. 

"  It  appears  from  the  record  of  the  case,  that,  on  the  4th  Decem- 
ber last,  Utam  Chandra  Chatterjee  complained  to  the  Deputy 
Magistrate  that  some  clumps  of  bamboos  growing  close  to  his 
house  produMd  sickness  by  stopping  ventilation,  and  were  likely 
to  cause  injury  to  the  house.  The  owner  of  the  bamboos  was 
Bam  Chandra  Mookerjee,  and  the  petitioner  produced  a  copy  of 
an  order  passed  by  the  Deputy  Magistrate,  in  September  1866, 
by  which  Ram  Chandra  was  desired  to  remove  certain  bamboos, 
growing  near  the  house  of  the  petitioner.  On  receipt  of  this 
petition,  the  Deputy  Magistrate  desired  the  Police  to  examine 
the  spot,  and  report  the  facts. 

"  On  the  following  day  the  Police  reported  that  the  bamboos 
ought  to  be  removed  for  police  as  well  as  for  sanitary  purposes ; 
and  suggested  that  the  owner  might  be  directed  to  remove  them, 
receiving  compensation  from  XJtam  Chandra  Chatterjee. 

"  On  the  10th  January,  the  Deputy  Magistrate  issued  an  order 
purporting  to  be  an  order  under  section  62  of  the  Criminal  Pro- 
cedure Code,  directing  Ram  Chandra  to  remove  the  bamboos 
within  a  month  ;  and  threatening  him  with  punishment  in  case 
of  disobedience. 

"  On  the  28th  January,  Dinabandhu,  the  son  of  Ram  Chandra, 
presented  a  petition  on  the  part  of  his  father,  stated  to  be  sick, 
in  which  he  prayed  that  the  Deputy  Magistrate  would  visit  the 
spot,  and  ascertain  from  personal  inspection  whether  Utam 
Chandra  had  any  reasonable  ground  of  complaint.  The  order  on 
this  petition  is,  that  the  Deputy  Magistrate  had  already  visited 
the  spot,  and  that  a  second  inspection  was  unnecessary. 

"  On  the  11th  February,  the  Deputy  Magistrate  held  a  proceed- 
ing, in  which  setting  forth  the  order  issued  a  month  previously 
under  section  62,  and  observing  that  it  had  not  been  obeyed,  ho 
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directed  tbafc  a  charge  should  be  preferred  against  Bam  Chandra        *870 
under  section  188  of  the  Penal  Code.  Qob*n 

"  On  the  4th  February,  that  is  six  days  before  the  date  of  thisRAM  ohandba 
proceeding,  Diuabandhu  had  asked  for  the  appointment  of  arbi-  Mookibjbb. 
trators,  and  the  Deputy  Magistrate,  observing  that  the  case 
could  not  legally  be  submitted  to  a  jury,  yet  allowed  him  as  a 
favour  to  name  jurors.  On  the  14th  he  did  name  jurors,  but 
it  does  not  appear  that  any  jury  was  appointed  ;  and  on  the  7th 
and  16th  March;  the  Deputy  Magistrate  recorded  evidence  on 
the  charge  under  section  188,  and  on  the  23rd  March  passed 
sentence. 

"  The  Deputy  Magistrate  had  no  legal  power  to  order  tho 
removal  of  the  bamboos,  and  therefore  he  had  no  power  to 
punish  Ram  Chandra  for  disobedience  to  it.  It  may  be  that,  the 
bamboos  amount  to  a  public  nuisance,  for  I  am  satisfied  that 
bamboos  do  injuriously  affect  the  atmosphere  under  certain 
circumstances ;  but  it  is  evident  from  the  order  of  the  4th 
February,  that  the  Deputy  Magistrate  did  not  consider  them 
to  come,  within  tho '  provisions  of  Chapter  XX  of  the  Criminal 
Procedure  Code,  On  the  case,  as  it  appears  from  this  record, 
tho  Deputy  Magistrate,  when  he  issued  the  order  under  section 
62,  could  not  have  been  satisfied  that  Utam  Chandra  had  reason- 
able ground  for  asking  for  the  removal  of  the  bamboos  ;  and 
might  have  left  it  to  Utam  Chandra  to  remove  his  own  house,  if 
he  found  the  situation  unhealthy.  If  one  man  erects  a  building 
which  intercepts  light  and  air  from  the  dwelling  of  another,  the 
latter  has  his  remedy  in  the  Civil  Court,  and  not  under  section  62. 
Section  62  is  a  wide  and  dangerous  provision  of  the  law  ;  neces- 
sary it  may  be,  but  requiring  to  be  watched,  that  it  may  not 
become  an  engine  of  oppression.  It  appears  to  me  that  the 
proceedings  of  the  Deputy  Magistrate  in  this  case  have  been 
arbitrary  and  unjust,  and  I  recommend  that  they  be  set  asido 
ab  i7iitio" 

The  following  was  the  opinion  of  the  High  Court : 

Mabkbv,  J. — In  this  case  tho  Deputy  Magistrate,  having  the 
full  powers  of  a  Magistrate,  directed  one  Ram  Chandra  to  cause 
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1870  the  removal  of  certain  bamboos,  because  (as  we  gather),  in  the 
Que«x  opinion  of  the  Deputy  Magistrate}  they  were  injurious  to  the 
Ram  gbakdka  health  °^  B  neighbour  who  had  complained  to  the  Deputy 
Mookkwik.  Magistrate.  The  bamboos  were  growing  to  Bam  Chandras 
own  land.  Some  attempt  was  subsequently  made  to  induce 
the  Deputy  Magistrate  to  proceed,  not  under  section  62,  but 
under  section  308,  and  to  appoint  a  jury.  It  is  not  very  clear 
what  steps  the  Deputy  Magistrate  took  upon  that  application, 
bnt  a  jury  was,  in  fact,  never  appointed.  Subsequently,  the 
bamboos  not  having  been  removed,  proceedings  for  disobedi- 
ence to  the  order  of  the  Deputy  Magistrate  were  taken  against 
Bam  Chandra,  and  he  was  sentenced  to  pay  a  fine  of  rupees  25. 
The  case  has  been  sent  up  to  us  by  the  Sessions  Judge  for 
consideration,  with  a  view  to  its  being  set  aside.  The  opera- 
tion of  section  62  has  already  been  greatly  restricted  by 
the  construction  which  this  Court  has  put  upon  it  in  the  case 
of  in  the  matter  of  Hari  Mohan  Malo  v.  Jai  Krishna  Mooker 
jee  (1).  It  was  there  held  that,  in  any  of  the  cases  specified  in 
section  308,  the  Magistrate  had  no  discretion,  but  was  bound  to 
follow  the  more  special  directions  of  that  section,  which  gave  to 
the  owner  of  the  property  an  opportunity  of  showing  cause 
before  it  can  be  removed  or  affected.  The  case  before  us  is  not 
one  of  those  specified  in  section  308  ;  this  decision,  therefore, 
does  not  apply. 

It  is  impossible,  however,  to  suppose  that  the  Legislature  in- 
tended to  give  to  a  Magistrate  summary  power  to  issue,  without 
hearing  the  party  concerned,  an  order  such  as  that  issued  in 
this  case,  by  which  a  man's  property  would  be  greatly  injured, 
and  could  not  be  restored  to  its  original  condition,  should 
it  afterwards  turn  out  that  the  Magistrate  was  wrongly  inform- 
ed, or  that  he  had  acted  under  a  wrong  impression.  We 
think  that  the  Magistrate  has  no  power,  under  section  62, 
to  issue  any  order  which  is  by  its  very  nature  irrevocable. 
All  that  he  has  power  to  compel  the  owner  of  property  to  do  is 
"  to  take  certain  order  "  with  it.  That  does  not  appear  to  us 
to  extend  to  an  order  to  cut   down   a  large*,  quantity  of  trees. 

(1)  1  B.  L.  R.,  A.  Cr.,  20. 
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We  find  that  a  somewhat  similar  view  has  been  taken  by  this        **W 
Court  in  the  case  of  Quern  v.  Sheikh  Oolam  Darbesh  (1).  Qubin 

We,  therefore,  consider  the   conviction  was  founded  on  an  Bam  Chandjul 
illegal  order ;  and  that  the  conviction  as  well  as  the  original  order   MooMBJBI' 
of  the  Deputy  Magistrate  ought  to  be  set  aside,  and  the  fine,  if 
paid,  restored. 


[APPELLATE  CIVIL} 


Before  M*\  Justice  Barley  and  Mr.  Justice  Markby. 

HABGOPAL  DAS  and    anothm  (Defendants)  v.  BAM  GOLAM  SAHL  AJ$%^ 

atfd  others  (plaintiffs)  and  another.  — 

(Defendamt).* 

Fmi U%onr  Expenses  of—Ameen,  Remuneration*  of— Lieutenant-  Governor — 
Board  of  Review— Commi$sioner-^oUector--Reg.  XIX  0/  ISl^-Act  XI  of 
1838- Act  XI  of  1859,  u.  5  and  33. 

On  12th  fane  1867,  some  of  the  proprietors  of  an  estate  applied  to  the  Collector 
fos  a  partition  under  Reg.  XIX  of  1814.  On  the  same  day,  the  Collector  issued  a 
notice  to  all  the  shareholders,  including  the  plaintiff  in  this  suit,  calling  upon  them 
to  come  in  within  one  month,  and  shew  such  cause,  and  offer  such  objections,  Ac.,  as 
they  should  think  fit.  It  did  not  appear  that  the  plaintiffs  did  come  in  or  did  any- 
thing upon.  this.  Similiar  applications  were  made  by  other  shareholders.  On  19th 
August  1877,  the  Collector  drew  out  a  tabular  statement,  purporting  to  be  in  pursu- 
ance ofsection  4,  Regulation  XIX  of  1814.  In  it  was  a  column  giving  the  shares 
into  which  the  expenses  of.  the  partition  were  to  be  divided.  On  the  same  day,  a 
notice,  was  issued  to  the  proprietors,  ordering  them/to  pay  their  respective  quotas  ol 
the  expenses  accordingly.  It  was.said  by  the  defendants  that  tha  apportionment  was 
confirmed  by  the  Commissioner  on  the  20th  January  1868.  On  the  6th  March 
1868,it  was  ordered  by  the  Collector  that  a  proclamation  should  be  issued  in  accordance 
with  paragraph  4  of  section  5  of  Act  XI  of  1859,  directing  the  plaintiffs,  as  default  - 
en  in  two  sums  of  rupees  25 1  -3-2^  and  9-9-6,  to  pay  the  Government  revenue.  On  the 
96th  March}  such  proclamation  was  issued  accordingly.  Subsequently,  one  of  the 
plaintiffs  came,  in,  and  offered  to  pay  all  that  was  then  due  and  outstanding* 
His  application,  was  rejected;  and  on  the  same  day,  the  8th  April,  the  sale  proceeded, 
and  the  whole  interest  of  the  plaintiffs  was  sold  for  rupees  16,900.    The  plaintiffs . 

•  Regular  Appeal,  No.  271  of  1869,  from  a  decree  of  the  Officiating  Subordinate 
Judge  of  Tirhoot,  datedthe  28th  August  1869, 

(l)t  LB.li.  R-,  S.N.,  27. 
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1870         appealed  to  the  Commissioner,  bat  their  appeal  was  dismissed.  The  plaintiffs,  there* 

fore,  brought  a  suit  against  the  purchasers  and  the  Collector  for  recovery  of  the* 

Har  Gopal  _x        j  -  i        x    *  i.1.       i 

D^g  property  and  for  cancel  men  t  of  the  sale. 

v.  Held,  that  the  solo  was  void.  There  was  no  arroar  of  Government  revenue  justi- 

Ram  Golam  fying  a  sale  under  Acts  XI  of  1838  and  XI  of  1859,  section  5.  There  could  be  no 
arrear  until  demand  after  sanction  by  the  Board  of  Revenue  and  by  the  Lieutenant 
Governor  of  the  estimate  of  expenses  prepared  by  the  Collector,  and  fixed  by  the 
Commissioner.  The  Board  must  givo  its  sanction  in  each  case,  and  the  defendants 
failed  to  show  that  it  had  done  so.  Bat  even  if  the  Commissioner  had  power  to 
finally  determine  the  amount  and  date  of  payment,  it  was  not  shewn  that  he  had 
done  so,  or  supposing  that  he  had,  that  any  fresh  demand  had  been  made  upon  the 
parties  liable. 

Per  Bayley,  J. —  The  completion  of  the  partition  is  not  necessary  under  Act  XI 
of  1838  before  the  amount  of  unpaid  expenses  can  become  an  arrear  realizable  by 
sale. 

Qemble. — The  Govenment  need  not  givo  its  sanction  in  each  case,  but  a  "  gene- 
ral" sanction  will  be  sufficient. 

Baijnaih  Sahu  v,  Lata  Sited  Prasad  (I)  followed. 

Mr.  R.  T.  Allan  and  Baboo  Rames .  Chandra  Miller  for 
appellants. 

Mr.   R.   E.    Twidah    and     Baboo      Gopal    Lai    Milter    for 
respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgments  of  the 
Court. 

Bayley,  J. — Baboo  Har  Gopal  Das  and  Hansraj  Sahu  are 
(defendants)  appellants,  versus  "Ram  Gopal  Sahi  and  others, 
(plaintiffs),  and  the  Collector  a  (defendant),  respondents. 

The  plaintiff  {sued  for  declaration  of  right  and  for  possession 
of  various  shares  in  Mauzas  Dhoondheo  Pursoram,  Koshra,  and 
Chorah  ;  Chuck  tMahamood,  Molkudhwa,  and  Jnggudispore, 
appertaining  to  a  Government  rent-roll  talook,  named  tc  Char- 
raoh,"  and  to  cancel  a  sale'by  the  Collector,  held  on  the  8th  May  x 
1868,  to  realize  the  fees  of  a  Batwara  Ameen.  It  is  alleged  by 
the  plaintiffs  that  certain  co-sharers  in  a  fractional  share  of  the 
first  of  the  above  villages,  viz.,  Dhoondhee  Pursoram,  applied  for 
a  batwara,  or  partition,  unknown  to  the  plaintiffs,  and  paid  the 
Ameen's  fees.  It  is  admitted  by  the  plaintiffs  that  they  did  not 
pay  the  balance  of  the  fees,  and  that  the  sale  took  place  for  the 
realization  of  such  balance.     The  cause  of  action  is  stated  to 

(1)  2  B.  L.  R,  F.  B.;  1. 
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.  have  arisen  on  the'  10th  August  1868,  the  date  of  the  confirma-        WO 
tion  by  the  Commissioner  of  the    sale,  for    cancellation  of  which   Hab  Gopal 
the  plaintifFs  bring  this  suit,  v 

The  first  allegation  in  the  plaint    is  that,  the  procedure  under  RamGolam 
Act  XI  of  1838  has  not  been  followed,  and  that  the  sale  is  there- 
fore illegal. 

The  second  allegation  is  that,  as  the  Ameen's  fees  could  not  b« 
deemed  an  arrear  due  till  the  batwara  should  hare  been  com- 
pleted, which  this  batwara  had  not  been,  the  sale  was  null  and 
void,  as  there  could  be  no  legal  sale  when  there  was  no  legal 
arrear. 

The  third  allegation  is  that,  when  the  sale  took  place,  there  was 
no  such  arrear  due  as  is  contemplated  by  Act  XI  of  1838,  inas- 
much as  the  sum  due  was  tendered  before  the  sale,  and  accepted 
by  the  Collector  in  the  first  instance ;  but,  notwithstanding  this, 
the  sale  was  subsequently  held. 

The  fourth  allegation  of  the  plaintiff  is  that,  as  the  applicants 
for  the  batwara  were  Gavin d  Sahaye  and  others  who  represented 
only  a  fractional  share  of  one  village,  and  were  so  separately 
recorded  in  the  Collectorate,  the  Ameen's  fees  should  not  b&ve 
been  called  for  or  treated  as  an  arrear  due  from  other  proprietors. 

The  fifth  allegation  is  that,  the  share  of  each  individual  pro- 
prietor should  have  been  adjusted  and  recorded,  and  the  demand 
for  the  fees  of  the  Ameen  made  accordingly,  and  that  only  tho 
individual  who  did  not  pay  could  be  treated  as  liable  for  an 
arrear  ;  as  this  procedure  against  each  individual  has  not  been 
adopted,  the  notice  passed  on  a  different  principle,  and  the 
amount  of  balance  calculated  on  the  same  principle,  and  the 
notifications  setting  them  forth,  together  'with  the  sale  proceed- 
ings, are  all  illegal. 

Har  Gopal  Das  and  Hansraj  Sahu,  the  purchasers  at  the  sale, 
plead  in  answer :  firstly ,  that  the  sale  was  held  in  accordance 
with  the  law  and  the  rules  prescribed  by  the  Board  of  Revenue  ; 
secondly,  that  the  Collector's  sale  proceedings  and  notices  were  in 
accordance  with  the  Collector's  own  Collectorate  records,  ac- 
cording to  which  the  Collector  was  bound  to  act ;  thirdly,  that 
the  main  pleas  as  to  the  illegality  of  the  sale,  with  reference 
to  the  provisions   of    Regulation    XIX    of    1814,    and  Act  XI 
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*8*°       of  1888,  were'  not  taken  before  the  Commissioner,  »nd  conse- 
Hab  Gopal  quently,    under    section    83,    Act    XI    of   1859,  could  not  be 
v*        allowed  to  prevail  in    a  regular  suit ;   fourthly,  that  Act  XI  of 
RamGolam  1859  provides  that,  when    the  Batwara    Ameen's    fees  are  onoe 
fixed,  and  are  not    paid,  they    shall  be  realized   as  an  arrear  of 
revenue  by  sale  of  the  defaulter's  estate  on  the  rent-roll :  and  that, 
under  Act  XI  of  1838,  the    completion    of  the  batwara  is  by  no 
means  a  condition  of  the  arrear   accruing  so  as  to  justify  a  sale  ; 
fifthly ,  that  the  Collector,  after  the    last  date    fixed  for  payment  % 
has  a  discretion  to  refuse  or  to  receive  the  sum  due  up  to  the  time 
of  sale,  and  is  not  legally   required    to    accept    payment  after  a 
week  of  the  last  day  fixed  for  payment    (in  this  caseA  28th  March 
1867);  sixthly,   that  Manza    Dhoondh.ee    Pursoram    is    not    a 
separate  estate  on  the  Collector's  rent-roll,  but  a  component  part 
of  Mehal  No.  2101  on  that    rent-roll;   that,  under  such  circum- 
stances, Gavind,  as  co-parcener  of  a-  portion  of  that  village,  waa 
also  a  co-parcener  of  the  whole  of  the  estate  No  2101  ^that,  under 
these  circumstances,    the  estate  was  liable  to  be  sold  on  the  de- 
fault of  Gavind,  or  any    other   recorded    proprietor,    to  pay  the 
Government  revenue,  and  that  an  unpaid  demand  for  arrears  of 
batwara   fees  was  a  demand   realizable  by  law  in   the  same  way 
as  arrears  of  Government  revenue  are  ;  seventhly,  that  the  notices 
were  legal,  and  plaintiff  had  full  cognizance  of  the  demand  and 
of  the  impending  sale,  as  he    tendered  payment    before  the  sale.* 
The  statement  of  the   Government   pleader   for  the  Collector 
defendant  was  that  the  Government  did   net  wish  to  defend  the 

suit. 
The  Subordinate  Judge,.  Baboo-  Bhupati    Boy,    in  a  careful 

judgment,  has  fully  considered  the  pleadings.  He  state*  the 
points  ior  decision  to  be  : — 

u  First  » — The  powers  of  the  Collector  to  fix  the  expenses  of  an 
Ameen  employed  to  effect  a  partition,  and  to  call  upon  the 
proprietors  of  the  joint  estate,  other  than  the-  applicants 
for  batwara,  to  pay  the  amount  before  the  estimated  expense 
receive  the  sanction,  in  conformity  with  Act  XI  of  1838,  and  to 
levy  the  same  as  arrears  of  revenue  before  the  division  was 
completed." 

"  Second. — The  authority  of  the  Commissioner  to  sanction  the 
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probable    expense,  without  reference    to   the  Government    of       1870 

^^  .  ■  i» 

Bengal."  Ha*  Gopal 

On  these  questions,   the   Subordinate  Judge    decides  as  fol-  *8 

lows :— -"  The  plain  object  of  the  Legislature,  as  is  apparently  Bam  Golam 
clear  front  the  preamble  of  the  Act,  was  to  repeal  section 
15,  Regulation  XIX  of  1814,  and  to  remedy  the  mischie* 
then  complained  of.  Section  15  alluded  to  was  to  the 
effect  that  an  authorised  expense,  viz.}  percentage  on  the 
jumma  of  the  estate  was  to  be  allowed  to  the  Ameen  ;  a  one-third 
of  the  above  percentage  was  to  be  advanced  to  the  Ameen 
"before  the  commencement  of  the  work  ;  one-third  on  the  work 
being  half  completed  ;  and  the  remainder  on  the  completion  of 
the  division/9  In  repealing  that  section,  Act  XI  of  1838 
thus  provides  : — '*  It  shall  be  lawful  for  the  Board  of  Revenue, 
with  the  sanction  of  the  Government  of  Bengal,  to  fix  the  expen- 
ses of  an  Ameen  employed  to  effect  a  partition,  and  to  cause  the 
same  to  be  levied  from  the  parties  concerned  in  the  same 
manner  as  arrears  of  revenue,  at  such  periods  and  in  such 
proportions  as  the  Board  may  think  fit."  The  Subordinate 
Judge  then  goes  on :— "  The  question  that  then  remains  to  be 
solved  is  whether  or  not  the  demand  was  an  arrear.  I  have 
in  the  first  place  been  able  to  show  that  it  was  no  demand  at 
the  time,  as  the  probable  expense  was  not  fixed  and  determined 
by  the  Board  in  conformity  with  Act  XI  of  1838.  It  neces- 
sarily follows  that  there  was  no  arrear  to  justify  the  Col- 
lector to  issue  notice  under  section  5.  It  was  argued 
that  the  Collector,  having  [estimated  the  probable  expense, 
appointed  a  day  for  its. payment,  and  the  amount  not  being 
paid  on  the  day  specified  became  an  arrear,  This  argument, 
I  observe,  is  entitled  to  no  credit,  inasmuch  as  the  Collector 
had  no  power  to  (jail  upon  the  proprietors  to  pay  the  expense 
before  it  was  fixed  and  determined  by  the  Board." 

"  In  the  course  of  argument,  it  was  urged  that  the  Commis- 
sioner  of  Revenue  in   certain  matters  enjoys  the  power  of  the 
Board,  and  therefore  the  Commissioner  of  Patna  was  competent 
to  sanction   the  expense  to   be  incurred  for  the  division  of  the 
estate.      To   support    this    argument,    the    pleader   could    not  ' 
point  out  any   law   authorizing   the  Board    to  transfer  to  the 
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-     187Q        Commissioner  such 'duties  as  the    Board,  by  a  positive  enact- 

HAd2>PAI'   menfc> is  bound  to  perform.^ 

v.  "  The  Commissioner  is  an  authority  to  superintend    the  Col- 

*  Sahi^M  lector's  works,  and  is  the  proper  channel  for  all  communications 
with  the  Board.  Assuming,  however,  that  the  Board,  for  the 
sake  of  convenience  or  facility  of  work,  delegated  its  power  to  the 
Commissioner  (which  I  can  hardly  think  is  the  case),  and  granting 
that  the  Commissioner  is  empowered  to  fix  the  actual  expense 
to  be  incurred  in  effecting  a  partition,  without  referring  it  to  the 
Board,  or  without  obtaining  the  sanction  of  the  Government 
of  Bengal,  still  it  does  not  appear  that  the  Collector  could 
call  upon  the  proprietors  to  pay  the  expense  before  it  was  fixed 
and  determined  by  the  Commissioner.  The  estimate,  cost 
and  the  establishment  were  sanctioned  by  the  Commissioner 
on  30th  January  1868 ;  and,  in  accordance  with  the  sanction, 
no  day  was  appointed  by  the  Collector  calling  upon  the  pro- 
prietors to  pay  their  quota  of  the  expenses.  I  do  not  under- 
stand, therefore,  how  the  Collector  could  consider  it  as  an 
arrear  due  by  the  proprietors,  and  issue  notice  under  section  5, 
fixing  the  latest  day  of  payment." 

"  1  shall  not  at  the  same  time  omit  to  notice  that,  in  the  opinion 
of  the  Collector,  this  demand  was  an  arrear  recoverable  as 
land  revenue  under  clause  3,  section  4,  Regulation  XIX  of 
1814.  The  section  enacts  that  the  expenses  incurred  in 
making  the  division  are  to  be  borne  by  the  proprietors  at  large, 
in  the  proportions  which  the  jumma  of  their  respective  shares, 
after  the  division  has  been  completed,  shall  bear  to  the 
jumma  of  the  whole  estate.  Now,  looking  into  the  words  of 
the  law,  I  venture  to  pronounce  that  the  Collector  could  not 
posibly  consider  such  demand  as  an  arrear,  unless  and  until 
the  division  has  been  completed." 

The  Subordinate  Judge  concludes  : — ct  Under  all  the  circum- 
stances, I  am  decidedly  of  opinion  that  the  Collector  had  no 
power  to  fix  the  expenses  in  effecting  the  partition ;  that  he 
was  not  legally  competent  to  call  upon  the  proprietors  of  the 
estate  to  pay  their  quota  of  the  expenses,  before  the  estimated 
•  expense  was  determined  by  the  Board,  with  the  sanction  of  the 
Government  of  Bengal  ;  that  the  demand,  for  the  recovery  of 


Sahi, 
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which  the  Collector  sold  the  estate,  was  n<5t  an   arrear  before        187° 

the  completion  of  the   division,    and    therefore    the    Collector  Hab  Gopal 
acted  without  authority,  and  consequently  without  jurisdiction  *s 

in  holding  the  sale  of  plaintiff's  estate."  Bam  Golam 

"  It  was  contended  for  the  defendant  that  the  plaintiff  who 
appealed  to  the  Commissioner,  under  section  26,  Act  XI  of 
1859,  wfts  debarred,  by  section  33  of  the  Act,  to  advance  new 
pleas  to  contest  the  legalition  of  the  sale.  To  this  contention 
I  do  not  altogether  subscribe,  for  the  sale  which  had  a  bad 
beginning  cannot  have  a  good  end.  If  the  Collector  had  no 
authority  to  hold  the  sale  for  the  reasons  stated  above,  it  must, 
as  a  matter  of  course,  become  void,  and  the  fact  of  the  plain- 
tiff's appealing  to  the  Commissioner  does  not  and  cannot  make 
the  sale  good,  or  stop  or  conclude  the  plaintiffs  from  advancing 
pleas  other  than  those  urged  before  the  Commissioner  to  con- 
test the  legalities  of  the  sale." 

"  The  desision  in  Baijnath  Sahu  v.  Lola  Sital  Prasad  (1) 
should  be  referred  to,  which  holds  that  the  Civil  Courts  are 
competent  to  entertain  a  suit  for  the  cancelment  of  a  sale  on 
the  ground  of  illegalities,  although  the  party  seeking  the  relief 
had  not  appealed  to  the  Commissioner." 

"  The  conclusion,  therefore,  is  that  the  provisions  of  Act  XI 
of  1859  do  not  apply  to  the  plaintiff's  case.  The  ihird  issue,  I 
observe,  is  no  more  necessary  for  the  purpose  of  this  Case." 

The  Subordinate  Judge  having  decreed  the  plaintiff's  suit, 
the    defendants;   auction-purchasers,    appeal    on  the  following 

grounds  : — 

Firstly. — The  lower  Court  is  wrong  in  holding  that  the  Collec- 
tor had  no  authority  to  apportion  the  fees  of  a  Batwara  Ameen. 

Secondly. — That  the  power  conferred  by  Act  XI  of  1838  on 
the  Government,  and  that  conferred  upon  the  Board  of  Revenue, 
has  been  delegated  to  the  Commissioner  of  Revenue,  hence  the 
lower  Court  is  wrong  in  this  case  to  hold  that  the  Collector 
had  no  jurisdiction  to  hold  the  sales. 

Thirdly. — The  precedent  quoted  by  the  lower  Court  does  not 
apply  to  this  case,  for  in   the   Full   Bench  case,   a   Civil   Court 

(1)  2  B.  L.  R.,  F.  B.,  1. 

21 
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1970       having  declared  ttiat  the  plaintiff  was  not  to  be  liable  for  any 
Har  Gopal  expenses  of  batwara,  there  was  nothing  due  from  him,  which  was 
Das        recoverable  as  arrears  of  Government  revenue.    Bat  that  here 
Ram  Golam  it  is  clear  that  the  plaintiff  was  liable  for  something  realisable 
\  frotn  him  as  arrears  of   Government   revenue,    being  his    quota 

of  the  batwara  expenses,  therefore  the  lower  Court  has  erred 
in  holding  that  the  plaintiff's  claim  should  not  have  been 
entertained  at  all  under  the  provisions  of  section  88,  Act  XI 
of  1859,  as  these  points  had  not  been  raised  before  the  Com- 
missioner of  Revenue. 

It  is  admitted  Ijf  fore  us  that  there  was  the  tender  of  payment 
before  the  sale  as  alleged  ;  that  the  amount  to  be  paid,  if  in 
arrear,  was,  as  stated  by  the  Collector,  rupees  241 ;  that  the  state- 
ment notifying  the  arrears  to  be  payable  on  the  28th  March  was 
dated  the  6th,  And  here  I  may  observe  that  some  stress  was  put 
upon  the  Board's  Circular  Order  of  the  30th  August  185.4 
(batwara  series),  and  in  the  book  of  Mr.  Chapman,  Secretary 
to  the  Board,  paragraph  8,  page  50,  as  indicating  80  days  as  the 
period  of  notice,  whereas  the  above  interval  was  only  22  days. 
But  the  law  enacts  that,  not  less  than  15,  and  not  more  than 
30,  days  shall  be  the  interval  (1).  The  Board's  Circulars  may  be 
intended  as  guides  for  the  Revenue  Officers  subordinate  to  the 
Board  of  Revenue,  in  matters  of  revenue  administration,  but 
the  Circulars  or  Rules  are  not  law  for  Courts  of  law,  or  even 
law  for  Revenue  Officers  when  sitting  judicially. 

As  to  the  payment  before  the  sale,  I  am  of  opinion  that  there 
was  no  illegality  in  refusing  it,  whatever  absence  of  adminis- 
trative discretion  there  might  be,  even  on  the  very  grounds 
stated  by  the  Collector  and  Commissioner  for  refusing  to  take 
tho  payment  in  this  case. 

The  main  question  before  us  is  one  of  law,  viz.,  whether  the 
Collector  acted  in  conformity  with  Act  XI  of  1888  so  as  to 
justify  his  treating  tho  demand  for  rupees  241,  unpaid  Batwara 
Ameen's  fees,  as  an  arrear  of  Revenue,  and  selling  the  whole 
estate  as  under  Acts  XI  of  1838  and  XI  of  1859.  If  this 
first  and  main  question  be  answered  by  us  in  the  negative, 
then  the  other  grounds  of  appeal  need  not  be  considered. 

(1)  Act  XI  of  1859.  s.  6. 
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No*  I  do  not  hold  that  the  Board  must,  under  Act  XI        1870 
of  1888,  obtain  the  sanction  of  the  Deputy  Governor  of  Bengal   gAR  gopal 
in  every  case,  and  I  think  a  general t(  sanction"  would  be  within        ^A8 
the  purview  of  the   law.    Next,  if    Government  has  given  a  ram  Golam 
general  sanction  to  the  Board  of  Revenue,  then  the  Board  can,        Sahi* 
I  think,  make  a  general  order,  declaring  in  what  sums,  from 
whom,  and  at  what  period  payable,  the  remuneration  of  the 
Ameen  shall  be  levied. 

Now  there  is  an  order  of  the  Deputy  Governor  of  Bengal  to 
the  Board  of  Revenue  (dated  July  15th,  1840,  No.  24)  printed  in 
Volume  2,  page  10  Jones's  Circular  Orders,  oonveying  the  instruc- 
tions  of  the  Deputy  (governor  to  the  Board  sanctioning  batwara 
establishments.  The  larger  term "  establishments"  includes,  I 
think,  the  minor  details,  viz*  the  amount  of  fees,  and  the  period 
and  apportionment  of  their  relization,  all  which  are  necessary 
under  the  law  to  put  in  form,  and  to  render  operative  the 
u  establishments"  in  question. 

The  Board  have,  however,  to  sanction  in  each  case  the  estab- 
lishment estimated  in  the  statement  to  be  prepared  by  the  Col- 
lector for  the  purpose,  and  then  that  establishment  has  to  be  fixed 
by  the  Commissioner.  This  statement  shews  the  amount  of  fees, 
the  periods  at  which  it  is  due,  and  from  whom,  and  in  what  pro- 
portions. If,  after  this  has  been  done  by  the  Commissioner,  the 
sanction  of  the  Board  is  accorded,  then,  I  think,  under-the  prov- 
visions  of  Act  XI  of  1838>  the  amount  of  Ameen's  fees  not  paid 
on  demand  according  to  the  Collector's  statement  so  fixed  by  the 
Commissioner,  and  sanctioned  by  the  Board,  would  become  au 
arrear  of  revenue  liable  to  be  realized  by  sale  in-  the  same  way 
as  an  arrear  of  Government  revenue. 

I  further  think  that  the  Subordinate  Judge  is  wrong  in  holding 
that  such  unpaid  amount  is  not  an  arrear  until  after  completion 
of  the  batwara.  Such  it  is  true,  appears  to  have  been  the  law 
as  laid  down  in  clause  3,  section  4,  Regulation  XIX  of  1814. 
But  the  subsequent  Act  (XI  of  1838)  supersedes  that  law. 
The  later  law  states  that  the  Board,  with  the  sanction  of  Govern- 
ment, may  cause  such  remuneration  (of  a  Batwara  Ameen)  to 
be  levied  at  such  periods,  or  by  such'apportionment,  as  the  Board 
may  decide.     But  in  this    case   it  is  not  shewn  to  us  that  the 
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1870      Board's  sanction  was  ever  obtained,  or  that  the  Commissioner 

Ear  Oopal  ever  fixed  the  establishment.     The  Collector's  tabular  statement 

DA8         has  an  unattested  note  to  the  effect  that  the  Commissioner  passed 

Vm 

Bam  Gola*  the  establishment  proposed  by  the  Collector  in  that  statement,  by 
Sahl  a  letter  of  the  30th  July  1868,  but  no  such  letter  is  shown  us, 
nor  is  any  legal  evidence  of  such  act  of  the  Commissioner  placed, 
or  attempted  to  be  placed,  before  us.  This  is  itself  to  my  mind 
one  fatal  objection  to  the  sale,  for  all  admit  that  at  least  the 
Commissioner's  sanction  is  necessary. 

We  are  referred  to  the  marginal  note  of  paragraph  5,  page  49  of 
Mr.  Chapman's  boot,  which  says : — "  Commissioners  may  sanction 
"  establishments  subject  to  formal  sanction."  But  Act  XI  of 
1838  does  not  say  so.  As  before  observed,  the  law  is  to  be  found 
in  the  Act  of  the  Legislature,  not  in  the  handbook  (however 
ably  arranged)  of  administrative  details  prepared  "  by  order  of 
"  the  Board  of  Revenue." 

Going  however  further,  I  hold  that  the  Commissioner's  sanction, 
had  it  been  legally  shown  to  have  been  given,  would  not  have 
been  enough  by  law,  because  I  think  that,  under  Act  XI  of  1888, 
the  Board's  sanction  is  absolutely  necessary.  Regulation  I  of 
1829  did  give  Commissioners  the  powers  of  the  Board  to  a  large 
extent,  but  here  we  have  Act  XI  of  1838  subsequently  enact- 
'ng  especially  that,  as  to  batwara  establishment,  and  the 
amount  and>  proportion  and  proper  time  of  realizing  fees  for 
such  establishment,  the  Board's  sanction  is  necessary.  Now 
in  this  case  the  Board's  sanction  is  not  shown  to  have  been 
conveyed  to  the  Commissioner  or  the  Collector  for  the  state- 
ment fixing  the  batwara  establishment,  that  is,  the  Ameen's 
fees,  their  amount,  periods  of  realization,  and  the  proportion 
in  which,  and  parties  from  whom,  they  were  to  be  levied.  I 
hold  then  that  the  sale,  as  for  arrears  of  Government  revenue 
for  the  balance  set  forth  as  due  as  fees  in  that  statement,  is  illegal 
under  Act  XI  of  1838  ;  in  other  words,  that  there  is  no  legal 
nrrear  under  section  5,  Act  XI  of  1859,  and  consequently  no 
legal  sale  at  all. 

In  this  view  it  is  unnecessary  to  go  into  what  would  be  the 
effect  of  section  33,  Act  XI  of  1859,  as  to  the  plaintiff  not  having 
appealed  on  certain  points   to    the    Commissioner.    The    same 
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remark  applies    as  to    other  subordinate    pleas    raised    in  the        *&° 

arguments  on  both  sides.  Hab  Gopal 

I  would  affirm  the  judgment  of  the  Subordinate  Judge,  and  set  v 

aside  the  sale  by  the  Collector.    The  defendant   to  pay  all  costs.  Bam  Golam 

Mabkby,  J. — In  this  case,  as  is  most  frequent,  and  I  must 
say,  as  I  think,  by  a  practice  which  is  most  objectionable,  not- 
withstanding the  very  complicated  nature  of  the  proceedings 
which  we  have  to  consider,  no  part  of  them  has  been  laid  before 
us  during  the  argument,  and  I  should  have  been  scarcely  able 
to  express  any  opinion  at  all  in  this  case,  had  it  not  been  for  the 
courtesy  of  the  pleaders  who  have  supplied  me  with  their  own 
translations  since  the  case  was  argued. 

As  far  as  I  can  understand,  on  the  12fch  June  1867,  Gfavind 
Sahaye  and  others,  proprietcjrs  of  a  one-third  share  of  mauza 
Dhoondhee  Pursoram,  one  of  the  eight  mauzas  of  Mehal 
Charraoh,  applied  for  a  partition  under  Eegulation  XIX  of 
1814.  On  the  same  day,  the  Collector  issued  a  notice  to  all 
the  shareholders,  calling  upon  them  to  come  in  within  one 
month,  and  show  such  cause,  and  offer  such  objections,  and  make 
such  representations  as  they  should  think  fit.  Mussamat  Granga, 
proprietor  of  a  half  share  in  Phoolwara,  another  mauza  in  the 
same  mehal,  made  a  similar  application.  Panchowry  Sahaye,  the 
proprietor  of  1  anna  4  gandas  share  of  Charraoh,  a  third 
mauza  in  the  same  mehal,  made  a  similar  application.  And 
lastly,  Fati  Narayan  Sahaye,  the  proprietor  of  17  gandas 
8  krants  share  in  the  last  mentioned  mauza,  made  a  similar 
application.  Notice  of  the  first  of  these  applications  was  served 
upon  the  plaintiffs,  who  are  owners  of  shares  in  several  of  these 
mauzas,  but  they  appear  to  have  done  nothing  in  respect  to 
it ;  nor  did  they  take  any  part,  as  far  as  I  can  discover,  in  the 
matter,  either  to  assist  or  impede  the  partition. 

The  proceedings  for  a  partition  appear  to  have  been  based  on 
all  of  thesa applications ;  and  on  the  19th  August  1867,  the 
Collector  drew  out  a  tabular  statement,  purporting  to  be  in  pur- 
suance of  section  4  of  Regulation  XIX  of  1814.  In  this  the 
particulars  of  the  property  which  is  to  be  divided  are  mentioned. 
In  the  column  which  contains  the    "  Names  of  Proprietors,"  the 
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1870       above  mentioned  applicants  are  described  as  first,  second,  third, 

Har  Gopal  and  fourth  petitioners  respectively.  Ram  Golam  Sahayeand  others 

*8         are  described  as  one  set  of  defendants,  and  Deon  Roy  and  others 

Ram  Golam  are  described  as  a  second  set    of  defendants.     The    name  of  tha 

Ameen  is  then  given,    and  the    amount    of    personal  allowance 

which  he  is  to  have.     Then  comes    the    amount  of  commission, 

which  is  directed  to  be  paid    as  soon    as  the    advertisements  are 

issued ;  and  then  follows  the  column    which  is  the  important  ono 

for  this  case,  which  professes  to  give    the  shares    into  which  the 

expenses  are  to  be  divided.     On  the  same  day  a  notice  was  issued 

to  the  proprietors,  ordering  them  to  pay    their  respective  quotas 

of  expenses  accordingly. 

The  apportionment  of  expenses  is  said  to  have  been  confirmed 
by  the  Commissioner  on  the  20th  January  1868.  It  never 
received  any  other  confirmation  prior  to  the  sale  hereinafter 
referred  to. 

On  the  6  th  March  1868,  an  order  was  made  by  the  Collector, 
founded  on  a  schedule  in  which  the  names  of  the  plaintiffs  appear 
as  defaulters  for  two  sums,  rupees  251-3-2,  and  rupees  9-9-6, 
that  a  proclamation  should  be  issued  in  accordance  with  para-» 
graph  4  of  section  5  of  Act  XI  of  1859,  directing  the  default- 
ers to  pay  the  Government  revenue,  by  which,  no  doubt,  was 
meant  the  expenses  of  this  partition,  on  Saturday  the  28th 
March  1868,  and  such  proclamation  was  accordingly  issued. 

After  this  date  had  expired,  one  of  the  plaintiffs  came  in  and 
offered  to  pay  all  that  was  then  due  and  outstanding  for  the 
expenses.  At  that  time  no  expenses  had  actually  been  incurred > 
and  the  Collector  ordered  the  amount  to  be  deposited,  and  said 
that  he  would  pass  a  proper  order  before  the  day  of  sale.  On 
the  8th  April,  the  day  fixed  for  the  sale,  the  Collector  held  that 
there  were  "  no  valid  grounds  for  the  neglpct  to  deposit  the 
'*  oonda.  The  notices  were  first  issued  in  July  1867,  and 
u  the  plea  now  put  forward  (by  the  applicants)  that  they  wero 
"  on  a  pilgrimage,  is  admittedly  an  absurd  one,  as  they  allow 
"  that  they  only  started  on  this  pilgrimage  1J  months  ago.  It 
"  is  very  necessary  to  put  a  stop  to  the  delays  that  are  put  in 
"  the  way  of  batwaras  by  those  who  object  to  them.  Application 
r«  re  jected,"    The  sale  accordingly  proceeded,  and  the  whole 
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interest  of  the  plaintiff's  mal  in  the  maaza,  was  accordingly  put        *87t> 
tip  for  sale,  and  sold  for  rupees  16,900.  Hab  Gopal 

The  plaintiff  then  appealed  to  the  Commissioner  who  seems  VAS 
to  have  received  some  report  from  the  Collector  on  the  subject,  Kam  Golam 
and  he  states  that,  under  the  circumstances  reported  by  the 
Collector,  he  declines  to  interfere.  He  says  : — "The  misl  has 
tr  been  carefully  inspected,  and  no  irregularity  appears  upon 
the  papers.  The  case  may  appear  hard  at  first  sight,  but 
it  is  a  common  thing  in  these  batwara  cases  for  maliks  to 
withhold  payment  of    oonda,    simply    to     give  trouble    and 

annoyance,  and  prevent  the  completion  of  the  batwara  pro- 
ceedings. It  is  such  conduct  as  this  on  the  part  of  proprietors 
which  keeps  these  batwara  cases  on  the  file  for  years  and 
years.  Appeal  dismissed." 
The  plaintiff  accordingly  brought  this  suit,  to  recover  from 
the  purchaser  the  property  sold,  and  the  Subordinate  Judge 
of  Tirhoot  has,  for  reasons  which  I  consider  sound  and  satis- 
factory, held  the  proceedings  of  the  Revenue  authorities  to  be 
wholly  irregular  ;  that  there  was  never  any  apportionment  of 
the  expenses  by  the  proper  authorities,  and  consequently  no 
arrear  for  which  the  property  could  be  sold. 

Besides  the  very  important  interests  at  stake  between  the 
parties,  the  question  which  arises  in  this  case  is  one  which 
requires  n  very  careful  consideration,because  it  shows  that  the 
Revenue  officers  take  a  wholly  different  view  of  the  procedure  to 
be  adopted  in  these  batwara  cases  and  the  powers  which  they 
possess  from  that  taken  by  the  Subordinate  Judge,  by  myself, 
and,  I  believe,  by  Mr.  Justice  Bayley  also.  In  the  Regulation  (I 
of  1793)  in  which  the  general  policy  to  be  followed  in  revenue 
matters  is  declared,  Government,  as  might  naturally  be  expected, 
contemplated  the  necessity  which  would  arise  from  the  sub- 
division of  estates  which  were  then  assessed  singly,  of  apportion, 
ing  the  revenue  between  the  several  owners.  That  Regulation 
does  not,  however,  seem  to  contemplate  that  the  officers  of  Govern- 
ment would  take  any  part  in  the  division  of  an  estate  between 
shareholders,  but  only  that,  when  a  division  had  been  made,  that 
the  Revenue  authorities  should  be  informed  of  it,  in  order  that  the 
revenue  might  be  properly  apportioned  upon    the  several  shares 
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1870       into  which  the  estate  was  divided.  Bat  in  the  special  Regulation 
Hak  Copal  of  the  same  date  (Regulation  XXV), it  is   directed   (section  4. 

DA8 

v  clause  1)  that  not  only  the  apportionment  of  the  revenue,  bat  the 

Ram  Go  lam  division  of  the  estate  itself,  is  to  be  made  by  the  Collector.  By 
clause  1  of  section  4,  if  all  the  proprietors  do  not  join  in  the  appli- 
cation for  a  division,  the  expenses  of  the  partition  are  to  be  borne 
by  those  who  apply  in  the  proportion  of  their  shares  :  substantially 
the  same  provisions  are  made  by  Regulation  XXVI  of  1803,section 
32,  clause  1.  Both  these  provisions  are  repealed  by  Regulation 
V  of  1810,  and  it  is  provided  by  section  3,  clause  2,  that  in  all 
cases  the  expenses  of  the  partition  are  to  be  apportioned  between 
all  the  proprietors  in  proportion  to  their  jummas ;  and  if  they 
are  not  paid  as  apportioned,  they  are  to  be  levied  by  the  same 
process  against  defaulting  proprietors  as  is  prescribed  for  levying 
arrears  of  revenue. 

All  these  Regulations  are  repealed  by  Regulation  XIX  of 
1814,  but  the  provisions  of  Regulation  V  of  1810,  section  3, 
clause  2,  are  substan  tially  re-enacted  by  section  4,  clause  3  of 
the  new  Regulation.  By  section  15  of  this  Regulation,  a  scale 
is  laid  down  for  the  expenses  and  remuneration  of  the  Ameen. 
It  is  not  very  clear  on  these  provisions,  whether  the  Collector  or 
the  Board  is  the  authority  which  is  to  fix  and  apportion  the  expens- 
es. All  the  proceedings  of  the  Collector,  however,  are  to  be  re- 
ported to  the  Board,  and  only  "authorized"  expenses  can  be  appor- 
tioned. I  imagine,  therefore,  that  the  expenses  must  have  been 
authorized  by  the  Board  under  this  Regulation. 

Section  15  of  this  Regulation  is  repealed  by  Act  XI  of  1838, 
but  not  section  4,  clause  3.  By  section  2  of  this  Act,  the  Board 
of  Revenue,  with  the  sanction  of  the  Governor  (now  Lieute- 
nant-Governor) of  Bengal,  is  to  fix  the  remuneration  of  an 
Ameen  or  other  persons  employed  to  effect  a  partition  of  an 
estate  under  the  Regulation  enacted  for  that  purpose,  and  to 
cause  the  same  to  be  levied  from  the  parties  concerned  in  the 
same  manner  as  an  arrear  of  revenue  at  such  period  and  in 
such  proportions  as  the  Board  may  think  fit. 

I  have  some  difficulty  in  discovering  what  view  the  Board  of 
Revenue  and  the  Government  of  Bengal  took  of  their  duties 
under  this  provision  of  the  Legislature.     Up  to  the  year  1850, 
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I  cannot  discover  that  anything  at  all  was    done    beyond  gene-        18'r0 
rally  directing  Collectors  to  do  their  duty.     In    the  year  1850,    Har  Gopal 
however,  a  letter  was  written  to    the  Commissioner  (6th  Decern-  v> 

ber  1850,     No.  76),  which  reprobates  the  practice  of  receiving   BamGolam 
the  whole  expenses  from  the  applicant   shareholders,  as  provided 
for  by  Regulation  XIX  of  1814,  section  4,  clause  3  ;  and  orders 
that,  to  obviate  this,  the  direction  to  ail  the  proprietors  to  contri- 

9 

bote  to  the  expenses  should  be  made  at  the  date  of  the  appli- 
cation for  partition.  It  is  admitted  that  this  will  lead  to  delay, 
but  it  is  pointed  out   that  justice   renders  submission   to   delay 

unavoidable. 

This  Court  does  not  possess  copies  of  the  orders  of  the  Board 
of  Revenue  of  the  years  1852  and  1853,  but  that  just  now 
stated  as  well  as  a  great  many  previous  and  subsequent  orders 
were  rescinded  by  an  order  of  the  80th  August  1854*  This 
directs  the  Collector  to  make  to  the  Commissioner  a  prelimi- 
nary report  in  the  form  of  a  tabular  statement,  and  the  Com- 
missioner is  declared  competent  to  authorize  the  entertainment 
of  the  necessary  establishments  for  the  partition  of  any  estate, 
and  to  fix  the  amount  of  remuneration  to  be  allowed,  furnishing 
quarterly  statements  for  the  eventual  sanction  of  the  Board. 
The  Collector  is  directed  to  estimate  the  expenses  likely  to  be 
incurred;  and  when  the  amount  and  time  of  collection  have 
been  determined,  notices  are  to  be  served  on  the  proprietors, 
informing  them  that  a  batwara  has  been  applied  for,  of  their 
liability  to  pay  a  quota  of  the  expense  ;  and  informing  them 
also  that,  unless  they  do  so,  their  interest  in  the  estate  to  be 
divided  will  be  liable  to  sale.  The  tabular  form  annexed  to 
the  order  contains  no  column  for  the  apportionment  of  expenses, 
but  it  was  probably  intended  that  this  should  be  included  in 
the  Collector's  report. 

Subsequently  the  Secretary   of  the   Board   of  Revenue,  with 

the  authority  of  the  Board,  published  a  collection  of  the  Board's 

Rules,  in  which   the   order   of  30th  August   1854  appears,  but 

with  important  modifications.     The  form  in  which  the  Collector 

is  to  report  to  the   Commissioner  contains  a    column   for    the 

proportions  in  which  it  is  '•  proposed"   to  levy  the  remuneration 

of  the  Ameen,  and  the  eventual  sanction  of  the  Board  which 

22 
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1370  is  to  be  given  to  the   expenses,    and    the    apportionment  is  de* 

Hab  Gopal  scribed  as  (t  formal"  only. 

£  How  far  these  orders  of    the  Board    of  Revenue    were  made 

Ram  Go  lam  w{f;h  the  concurrence  or    sanction   of  the    Lieutenant-Governor 

Sari 

of  Bengal,  does  not  appear  from  anything  that  is  laid  before  us. 
I  find  the  same  difficulty  about  gathering  from  these  orders 
the  view  which  is  taken  by  the  Board  of  the  respective  duties 
of  the  Commissioner  and  Collector,  as  I  do  in  ascertaining  what 
view  they  take  of  their  own.  No  evidence  or  statement  as  to 
the  practice  of  the  Revenue  Courts  has  been  laid  before  us,  but 
I  suppose  I  must  assume   it  to  be  that  which  the    Collector  has 

adopted  in  this  case,  which,  as  I  understand  it,  is  this.  He  has 
treated  his  notices  to  the  shareholders  to  pay  their  respective 
quotas  of  expenses  as  sufficient  to  constitute  such  a  demand  as 
will  render  defaulters  liable ;  provided  only  that  his  report  is 
subsequently  adopted  by  the  Commissioner.  I  am  also  inclined 
to  think  that  this  is  the  practice  which  the  Board  intended  ita 
officers  to  adopt. 

I  am,  however,  of  opinion  that  Buch  a  practice  is  not  in  con- 
formity with  the  provisions  of  the  law.  As  I  have  already  said, 
section  4  of  Regulation  XIX  of  1814  appears  to  me  to  treat  the 
proceedings  of  the  Collector,  in  ascertaining  and  apportioning 
the  expenses,  as  undertaken  solely  for  the  information  of  his 
superior  authorities.  At  any  rate  this  is  clearly  the  nature  of 
his  proceedings  after  the  passing  of  Act  XI  of  1838,  and 
they  are  so  treated  by  the  Board's  Rules  issued  in  1 854.  The 
proceedings  of  the  Collector,  therefore,  cannot  in  any  way  con- 
stitute a  demand  which  will  create  a  debt  due  from  the  share- 
holders ;  and  under  the  orders  which  it  has  been  thought  fit  to 
issue  (though  I  do  not  at  all  intimate  that  a  more  simple  and 
convenient  course  might  not  have  been  adopted),  I  think  nothing 
is  due  until  the  remuneration  of  the  Ameen  has  been  sanctioned 
by  the  Board  of  Revenue,  and  by  the  Lieutenant-Governor  of 
Bengal,  and  the  time  at  which  the  expenses  are  to  levied,  and 
the  proportions  have  been  sanctioned  by  the  Board  of  Revenue- 
It  seems  to  me  that  the  Lieutenant-Governor  has  expressly  re- 
served his  control  over  these  expenses  by  the  Circular  Order 
of  July  15th,  1840,  the  Board  of    Revenue  being  authorized  to 
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sanction  batwara   establishments,  but  subject  to  the  eventual        187° 
orders  qi  Government,  on  the  submission  of  a  general  half-yearly    Hab  Gopal 
statement.     I  do  not  think  any  one  has  a  right  to  treat  the  sane-  v. 

tion  of  the  Lieutenant-Governor,  or  of  the  Board  of  He  venue,  ^aui^* 
as  merely  formal,  so  as  to  make  it  a  matter  of  indifference 
whether  that  sanction  has  or  has  not  been  obtained.  It  is  true 
that  the  powers  possessed  by  the  Board  were  transferred  to  the 
Commissioners  by  Regulation  I  of  1829,  but  it  is  only  the  powers 
then  possessed  by  the  Board  of  Revenue,  and  until  otherwise 
provided  by  law.  There  was  not,  therefore,  in  my  opinion,  even 
until  the  date  of  sale,  any  such  sanction  of  the  demand'  on 
the  plaintiff  as  would  constitute  a  final  determination  of  the 
amount,  or  date  of  payment  or  not,,  and  therefore  there  could  be 
no  arrear. 

But  I  also  think  that  even  if  the- sanction  of  the  Commissioner  - 
had  been  sufficient,  and  could  be  considered   as   having  finally 
determined  the  amount  due  from  the  plaintiffs,  and  the  date  of 
payment,  still  there  was  no  arrear  until  there  had  been  a  second 
demand  of  the  amount  from  the-  parties   liable,  after  this   final' 
determination  had  been  come  to.     This   claim-  on  the  part  of 
Government  is  not  like  a   claim  for  an  arrear  of  revenue,  the- 
exact  amount  and  date  of  payment  of  which  the  parties   know 
before  hand,  but  it  is  a  matter  of  estimation  and  calculation,  and' 
I  do  not  think  that  there  can  be  said  to  be  any  default,  until  after 
the  amount  due  from  each  person   or  set   of  persons  is  finally 
ascertained,   the   date  of  payment   finally  fixed,  and  a  demand' 
made  in  accordance  therewith.    It  was  contended  that  the  pro- 
clamation of  the  6th  March  1868  was  a  sufficient  demand  ;  I  do 
not  think  so.     Thare  is  no  information  contained  in  it  that  the- 
final  determination  of  the  Commissioner  (even  supposing  it  to  be 
final)  has  been  come  to.     Moreover  I  understand   it  to  be  the 

opinion  of  Mr.  Justice  Bayley,  and  in  this  I  concur,  that,  before 
action  can  be  taken  under  section  5  of  Act  XI  of  1859,  there 
must  be  an  arrear,  whereas  when  this  proclamation  was  issued 
there  was  no  arrear,  this  being  the  first  demand  after  the  amount 
had  been  finally  ascertained. 

In  addition  to  these  grounds,  it  was  contended  that  there  was 

no  evidence  that  the  report  of  the  Collector  had  been  sanctioned* 
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1870       by  the  Commissioner.     The  Subordinate  Judge  found  that  it  was 

Har  Gopal  g0  sanctioned,  find  a  memorandum  to  that  effect  appears  upon  the 

v.         Collector's  report.     I  should  not  be  inclined  to  disturb  the  Subpr- 

Sahi.       dinate  Judge's  finding  on  this  point. 

It  was  also  contended  that  the  reasons  "given  by  the  Com- 
missioner and  the  Collector  for  refusing  to  accept  payment 
-  when  tendered  under  section  19*  of  Act  XI  of  1859  were 
altogether  insufficient,  and  such  as  ought  not  to  have  influenced 
them  in  exercising  their  discretion.  The  facts  of  this  part  of 
the  case  as  stated  are,  as  it  appears  to  me,  not  a  little  extra* 
ordinary,  and  I  have  had  a  good  deal  of  hesitation  in  accepting 
them  as  true.  They  have,  however,  not  been  denied,  though  the 
Collector,  and  through  him  the  Government,  is  a  party  to  the 
suit.  For.  the  purposes  of  this  case,  therefore,  I  must  accept 
them  as  true. 

As  we  are  informed,  long  before  the  day  of  sale,  >bove  half 
the  expenses  of  the  batwara  had  already  been  placed  in  the 
hands  of  the  Collector.  Notwithstanding  this,  however,  nothing 
had  been  done  towards  the  division  of  the  estate,  though  it  may 
be  fairly  supposed  that  there  was  sufficient  in  hand  to  carry 
that  proceeding  a  good  way  towards  completion.  Even  had 
there  been  any  risk  of  exceeding  that  amount  before  notice 
could  be  given  that  the  funds  were  exhausted,  the  Collector  had 
always  in  reserve  the  power  of  recovering  it  by  the  sale  of  pro- 
perty, which  was  worth,  as  it  turns  out,  sixty  times  the  amount. 
I  can  conceive  no  reason,  therefore,  why  this  batwara  should 
have  been  delayed  a  single  day,  and  none  is  assigned  by  the 
Collector  or  Commissioner.  It  seems  rather  as  if  the  plaintiff 
were  treated  as  contumacious  in  not  obeying  the  order  for  pay- 
ment of  his  quota,  and  that  the  tender  was  refused  by  way  of 
punishment  as  an  example  to  others.  I  am  most  unwilling  to 
adopt  this  view  of  the  proceedings,  but  I  can  see  no  other  inter 
pretation  of  the  words  in  which  the  decisions  are  expressed 
when  taken  with  reference  to  the  facts  laid  before  us. 

It  is  of  course  quite  clear  that  the  very  extraordinary  powers 
put  into  the  hands   of  Revenue   officers   were   never   intended, 

even  in  the  case  of  a  default  in  payment  of  revenue,  to  be  used 
for  any  other  purpose  than  for  the  protection  of  Government  from 
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.  losa,  and  then  only  so  far  as  was  actually  necessary ;  and  in  cases        18^° 
where  nothing  was  really  due  to  Government,  as  in  this  case,    Hae  Gopal 
and  Government  is,  as  far  as  I  can  see,  in  no  way  interested        D£* 
one  way  or  other  in  carrying  on  the   proceedings,  it  is  obvious    &am  Golam 
that  the  powers  ought  to  be  exercised  with  still  greater  caution. 
But  though  the  power  of  exemption  given  to  the  Collector  and 
to  the   Commissioner,   by  section   18  of  Act  XI   of  1859,  no 
doubt  makes  it  incumbent  on  these  authorities  to  hear  and  decide 
upon  any  application  for  exemption  which  may  be  made  by  the 
defaulting  parties  ;  and  though  I  cannot   accede  to  the  views  taken 

by  those  authorities  as  to  the  mode  in  which  that  application  was 
to  be  considered,  I  do  not  think  that  the  error  complained  of  in  dis- 
posing of  such  an  application  could  be  said  to  vitiate  the  sale. 
Lastly,  it  was  contended  that  there  never  had  been,  even  by  the 
Commissioner,  any  such  apportionment  of  the  expenses  as  the  law 
requires  I  think  there  has  not.  In  the  tabular  statement  sub- 
mitted to  the  Commissioner,  and  which  is  relied  on  as  the  appor- 
tionment, I  find  in  the  column  headed  "Names  of  Proprietors/' 
the  following : — "Gavind  Sahaye,  Kali  Charad  Sahaye,  Dayal 
"andUdit  Narayaa  Sing, first  petitioners;  Mussamut  Gangapat 
'  Koer,  second  petitioner;  Bam  Charan  Sahaye  third  petitioner  ; 
"  Ram  Golam  Sahaye  and  others,  defendants ;  Bandhu  and  others, 
''  petitioners;  Deon  Roy  and  others,  defendants."  In  the  column 
headed  "  Shares  of  Oonda"  I  find  the  following  : — "First  share, 
€t  rupees  4-12-10 ;  second  share,  rupees  33-1 1-9 ;  third  share,  rupees 
"  18-1-8 ;  fourth  share,  rupees  471-6-10;  first  share,  rupees  4-6-3  ; 
tl  second  share,  rupees  24-13-9."  Prom  this  it  might  possibly  be 
inferred  that  the  persons  described  as  "  Ham  Golam  Sahaye  and 
"others,  defendants"  were  to  pay  rupees  471-6-10.  But  in  the 
notices  issued,  the  sums  required  are  altogether  different,  namely 
rupees  376-14-11,  rupees  15-9-5,   rupees  14-6-4,  rupees   53-13-0, 

rupees  33-11-8,  respectively.  In  these  notices,  the  name  Ram 
Golam  Sahaye  appears  twice.  He  is  called  upon,  together  with  a 
number  of  other  persons  who  are  named,  to  pay  two  sums  of 
rupees  376-14-11  and  rupees  14-6-4.  I  cannot  reconcile  this 
with  the  apportionment  in  the  Collector's  report.  Two  other 
tabular  statements  were  laid  before  us,  which  we  have  not  been 
able  to  find  upon  the  record,  but  which  were  suggested  asrecon- 
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1870 
.  citing  the  report  with  the  notices  issued.    They  do  so  to  some 

HAd2>PAL  exfcent>  but  not  f ully  > and  even  **  the7  ^d  80  fully>   ^key  would 
v.         show  either  that  the  apportionment  submitted  to  the  Commis- 

sSuAM  8*oner  was  incomplete,  or  that  it  had  been  subsequently  modified* 
The  defendants,  therefore,  have  failed  to  satisfy  me  on  the 
evidence  before  us  that  the  sums  actually  demanded  were  sanc- 
tioned even  by  the  Commissioner. 

I  think  therefore  that  this  sale  is  absolutely  void,  on  the  ground 
that  there  never  was  any  arrear  for  which  the  estate  could  be 
'sold.  I  think  the  sanction  of  the  Commissioner  is  not. sufficient 
for  a  demand,  which  on  default  may  be  treated  as  an  arrear  of 
Government  revenue ;  and  even  if  the  Commissioner's  sanction 
were  sufficient,  I  think  there  was  no  arrear  when  the  sale  pro- 
clamation of  the  6th  March  was  issued,  and  that  disobedience  to 
that  proclamation  did  not  create  one ;  and  further  that  the  arrear 
which  is  alleged  to  be  due  by  that  proclamation  is  not  any  portion 
of  a  demand  which  had  been  sanctioned  even  by  the  Commis- 
sioner. 

It  was  contended  that  these  objections  were  not  taken  in  the 

appeal  which  the  plaintiff  made  to  the   Commisioner  after  the 

sale  had  taken  place,  and  therefore  they  could  not  be  entertained 

by  this  Court  by  reason  of  the  provisions  of  section  S3'  of  Act 

XI  of  1859.    But  I  think,  for  the  reasons  stated,  that  there  was 

no  arrear ;  and  it  was  hardly  contended  that  in  this  view  this  case 

could  be  distinguished  from  the  decision  in  Baijnath  Sahu  v. 

Lata  Sital  Prasad  (1),  where  it  was  held  that,  as  nothing  waa 

due,  the  Revenue  authorities  had  no  jurisdiction  to  proceed  to  a 
sale. 

For  these  reasons,  I  think,  the  appeal  ought  to  be  dismissed 
with  costs* 

(1)  2  B.  L.  R.r  F.  B.,  1. 


April  28. 
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Before  l£r^  Justice  L.  8.  Jackson  and  Mr.  Justice  Glover. 

MJLHES  CHANDRA  CHATTAPADHYA  (Plaihotp)  v.  GURUPRASAD 

ROY  (De»ndakt>*  m  1870 

Moveable  Property— Act  X  of  1859,  m.  86,  99— Act   VI  o/1862  (B.   C), 

e.  17— Act  VIII  of  1850,  se.  236,  265— Execution  of  Decree  for  Retit— 
Collector,  Sale  by. 

A.  obtained  a  decree  against  B.,  for  arrears  of  rent  0.  was  an  under-tenant  of  B. 
under  an  ijara  lease.    In  executing  A.'s  decree  against  B.,  the  Collector  sold  the 
M  rights  and  profits  of  the  debts  due  for  rent"  from  C.  to  B.,  for  the  years  1 273-4  -5. 

A.  became  the  purchaser,  in  a  suit  brought  by  D.,  as  assignee  of  A.,  rents  alleged 
to  be  due  for  the  years  1273-4-5. 

Held  that,  for  the  purposes  of  Act  X  of  1859,  rent  is  moveable  property ;  and 
that  the  Collector,  therefore,  was  competent  to  effect  the  sale  to  A. 

Chandtakant  Battacharjee  v.  Jadupati  Chatter j*e  (1)  distinguished. 

This  was  a  suit  brought  before  the  Deputy  Collector  of  Moor 
shedabad,  on  the  16th  June  1869.  The  suit  was  brought  to 
recover  from  the  defendant  arrears  of  rent  amounting  to  693 
rupees,  together  with  interest  amounting  to  107  rupees,— in  all 
800  rupees. 

The  circumstances  of  the  case  were  as  follows  :  The  plaintiff 
alleged  that  one  Godhen  Mandal,  alias  Lutafat  Hossein*  had 
obtained  an  ex  parte  decree  against  one  Mr.  Bobinson,  for  rent 
due  under  an  ijara  lease,  and,  in  execution  of  that  decree,  a  sale 
took  place,  at  which  Godhen  Mandal  became  the  purchaser  of 
"  the  right  and  profits  of  the  debts  due  for  rent  to  Mr.  Robins- 
son,  for  the  years  1273,  1274,  1275  (1866,1867,  1868.)"  from 
his  under-tenant,  the  defendant  in  the  present  suit.  That,  subse- 
quently to  his  purchase  of  Mr.  Robinson's  interests  in  the  rents 
claimed,  he,  Godhen  Mandal,  had  assigned  them  by  a  deed  of 
sale  to  the  plaintiff.  The  present  suit  was  brought  under 
Godhen  MandaFs  deed  of  assignment. 

The  defendant  stated,  first,  that  plaintiff  had  no  cause  of  action 
against  him,  inasmuch  as  no  relationship  of  landlord  and  tenant 

*  8pecial  Appeal,  No,  111  of  1870,  from  a  decree  of  the  Judge  of  Moorshedabad, 
dated  the  18th  December  1869,  reversing  the  decree  of  the  Deputy  Collector  of 
that  district,  dated  the  16th  June  1869. 

(1)1B.L.  R.,  A.  C,  177. 
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1870        existed  between  them  ;  secondly,  that  he  had  already  paid  to  his 
Mahks  Chan-  landlord,  Mr.  Robinson,  the  snms  due  for  the  years    1273,  1274, 

d*a  Ghatta-  1275  before  Godhen  Mandal  had  instituted  his  suit  against  him. 
t?.  On  the  evidence,  the  Deputy  Collector  considered  that  the  de- 

GU*RoyA8AD  *en(*ant  k*^  failed  to  prove  his  allegation  of  having  paid  the 
rents  to  Mr.  Robinson.  As  to  the  first  plea  set  np  by  the  de- 
fendant, he  was  of  opinion  on  the  production  of  the  certificate 
of  sale  in  execution  obtained  by  Godhen  Mandal,  and  his  deed 
of  assignment  to  the  plaintiff,  that  the  plaintiff  took  the  position 
of  Mr.  Robinson,  as  landlord  of  the  defendant ;  and  upon  Refer- 
ence to  Shama  Soonderee  Dossee  v.  Bindabun  Ghunder  Mozoom- 
dar  (1)  and  Binode  Beharee  Mookerjee  v.  Beer  Narin  Boy  (2) 
that  the  plaintiff  could  institute  this  suit  under  Act  X  of  1859. 
He  gave  a  decree  for  the  plaintiff  accordingly. 

The  defendant  appealed  to  the  Officiating  Judge  of  Moorshe- 
dabad,  who  was  of  opinion  that  "  in  a  general  way  any  assignee, 
whether  by  purchase  or  otherwise,  certainly  succeeds  to  the 
rights  assigned  to  him  in  a  legal  manner  ;  and  in  the  ordinary 
transactions  of  life,  an  assignment  of  debts  due  to  A.,  by  A. 
to  B.,  would  be  suffcient  to  authorize  B  to  collect  such  debts. 
But,  ;in  the  present  instance,  the  transaction  must  be  tested 
by  the  provisions  of  Act  X  of  1859. 

"  Now  Act  Xof  1859,  nowhere  provides  for  the  sale  in  exe- 
cution of  decree  of  a  right  to  collect  rents,  for  a  certain  period 
of  years,  such  as  is  said  to  have  been  sold  in  the  present 
instance.  Plaintiff  could  only  obtain  a  right  to  collect  such 
rents,  by  the  sale  under  section  105,  or  109,  Act  X  of  1859. 
But  it  is  not  contended,  and  in  fact  cannot  be  contended,  that, 
in  the  present  case,  there  was  any  sale  of  the  tenure,  for  which 
rent  was  in  arrears  under  section  105  ;  nor  was  there  any 
sale  of  immoveable  property  under  section  109.  Respond- 
ent's pleader  has  argued,  that  the  sale  must  be  regarded  as  a 
sale  of '  moveable  property.1  But  it  is  impossible  to  apply 
the  rules  laid  down  in  sections  87,  98,  and  99  of  Act  X  of 
1859,  to  a  sale  of  debts  due  to  a  judgment-debtor  ;  and  the 
absence  of  any    specific    provisions  as  to    the   mode  in  which 

(1)  Mar.,  199.  (2)  5  W.  R.,  Act  X  Rul.  5,2. 
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an  attachment  under  sale  of    debts  should    be  effected   (such  aa       18?° 
are   contained    in  sections  236    and    265  of  Act  VIII  of  1859)  Hah*>  Cham- 
leads  me  to  the  conclusion    that  no    sale  of    personal  debts  due  D*k  Chitta" 
to  a    judgment-debtor,    in  execution  of  a    decree    under  Act  X         *. 
of  1859,  can  be   upheld    as  a  valid    transfer    of  the  rights  to  Go*^*^AB 
recover  such  debts. 

"  With  reference  to  defendant's  second  plea,  it  appears  that 
he  failed  to  prove  payment  of  the  money  alleged  by  him* 
It  is  unnecessary  to  enter  into  this  question  at  present.  But 
I  may  remark  that,  in  all  cases  of  this  nature,  some  notice  to 
the  tenant  should  be  proved.  The  Collector  of  Rajshahye  v.  flur- 
soondery  Debea  (1)  and  Thakoor  Doss  Oossain  v.  Petumber 
Boy  (5)  » 

He  decreed  the  appeal  and  dismissed  the  suit,  and  the  plaintiff 
appealed  to  the  High  Court. 

Baboo  Mahini  Mohun  Roy,  for  appellant,  contended  that  the 
unrealized  arrears  of  rent  were  "  moveable  property"  and 
"  debtor's  effects,"  within  the  meaning  of  section  87  of  Act  X 
of  1859,  and  were,  therefore,  capable  of  being  attached  under 
an  Act  X  decree. 

Baboo  Mahendra  Lai  Seal,  for  respondents,  cited  Chandra" 
leant  Bhattacharjee  v.  Judupati  Chatter  jee  (3),  Aid  urged  that,  in 
execution  of  a  decree  in  an  Act  X  suit,  the  Court  could 
only  issue  an  execution  against  property  which  was  capable  of 
manual  seizure  :  such  was  not  a  right  to  collect  rents. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.— The   question   raised  in   this  special  appeal  is, 

whether,  in  execution  of  a  decree  for  arrears  of  rent,  under 
Act  X  of  1859,  the  Collector  has  power  to  sell  the  right  of  the 
judgment-debtor  to  recover  rent,  being  at  that  time  due  from  the 
under-tenant.  In  the  case  before  us,  the  superior  landlord  had 
recovered  a  decree  for  rent  against  Mr.  Robinson,  his  lessee,  and, 
in  execution  of  his  decree   against  him,  he  procured  to  be  sold 

(l)Vf.  R.  1864,  Act  X  Rul.,  6.  (2)  S.  D.  A ,  1859,   820. 

(3)  1  B,  L.  H.,A.  C.,177. 
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,1870       Mr.  Robinson's  right  to  recover  rent  against  his  under-tenant, 
Maris  Chan-  Guruprasad  Roy.     It  has  been  held  by  both  the  Courts  below  that 

D  padhta™*  rent  was  ^ue>  at  ***e  *ime  wten  *^e  8ale  te^  jd*™*  fr°m  Gnru- 
v-  prasad  Roy  to  Mr.    Robinson ;    therefore,  the  only    question  is, 

Boy.       whether  the  sale    b^  the    Collector,  in   execution  of  the  Act  X 
decree,  gave  the  purchaser  a  right  to  sue  for  the  rent.   * 

The  Judge  has  held  that  it  did  not ;  but  it  seems  to  me  that 
the  Judge  was  mistaken  in  that  view,  and  that  the  sale  could  be 
lawfully  made,  and  is  valid. 

Section  86,  Act  X  of  1859,  has  been  re-placed  by  section  17, 
Act  VI  of  1862,  B.  C,  and  that  section  provides  that— "  the 
¥*  process  of  execution  may  be  issued  against  either  the  person 
or  property  of  the  judgment-debtor,  but  process  of  execution 
shall  not  be  issued  simultaneously  against  both  the  person 
'•  and  property."  And  then  section  87,  Act  X,  provides,— 
that  any  moveable  property  required  to  be  seized  under 
an  execution,  shall,  if  practicable,  be  described  in  a  list  to 
befurnished  by  the  judgment-creditor;"  and  th3n  the  section 
goes  on  to  say,  "  the  property  to  be  seized  shall  be  pointed  out 
"  to  the  officer  entrusted  with  the  execution  of  the  process, 
"  by  the  creditor,  or  his  agent."  The  question,  therefore,  is, 
whether  rent  due^  being  a  debt,  is  included  in  the  words 
"  moveable  property." 

I  find  that  in  Act  VIII  of  1859,  which  was  passed  a  very  short 
time  before  Act  X,  debts  due  to  the  judgment-debtor,  from 
the  party  answerable  for  the  amount  of  the  decree,  are  enumer- 
ated among  the  kinds  of  property  which  may  be  attached  and 
sold ;  and  are  not  therein  reckoned  as  immoveable  property,  but 
are  clearly  classed  as  moveable.  It  is  very  unlikely  that  the 
Legislature,  in  passing  about  the  same  time  two  such  Acts  as 
Act  VIII  and  Act  Xof  1859,  should  have  used  the  same  expression 
"  moveable  property,"  including  under  it  debts  and  such  matters  in 
the  one  Act,  and  excluding  them  in  the  other.  Act  VIII  of  1859 
contains  much  more  elaborate  directions  for  attachment  and 
sale  than  Act  X  contains.  Act  X  seems,  as  it  were,  to  compress 
into  one  or  two  sections  all  that  is  elaborately  provided  for  in 
the  various  sections  relating  to  that  subject  in  Act  VIIL 

It  is  admitted  that  a  landlord  may  assign  his  right  to  recover 
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rent  to  a  third  party,  and  that  such  party,  under  the  assignment,        wo 
may  proceed  to  sue  for,  and  recover,  this  rent  by  suit  under  Act  Mah*»Chan- 
X  of  1859.    If  that  be  so,  we  have  not  much  difficulty  in  arriving  ^^ 
at  the  conclusion  that  the  Collector's  Court  might  sell,  under  the  v. 

denomination  of   moveable  property,  that  which  the   landlord        BoT. 
himself  might  assign  by  private  sale. 

We  have  been  much  pressed  by  a  decision  in  Chandrakant 
Bhattacharjee  v.  Jadupati  'Ohatterjee  (1),  in  which  it  is  cos- 
tended  that  the  Court  laid*  it  down  that  a  Collector's  Court  is- 
incompetent  to  sell,  in  execution  of  a  decree  under  Act  X  of 
1859,  the  rights  of  the  judgment-debtor  in  any  suit.  It  appears 
to  me  that  the  decision  of  the  Court  in  that  case  went  by  no 
means  so  far  as  the  respondent's  vakeel  contends  before  us 
to-day.  (Here  the  learned  Judge  recited  the  facts,  and  read  the 
judgment  of  the  Court  upon  tho  point,  in  the  case  of  Chan- 
drakant  Bhattacharjee  v.  Jadupati  Ohatterjee  (1). 

Baboo  Mahendra  Lai  Seal  for  the  respondents  has  read  to   ub., 
a  passage  from  Mr.  Warren's  Blackstone,  in  which  rents   are 
described  as  incorporeal  property.     It  seems  to  me  that  this  defi- 
nition does  not  press  us  to  decide  the  point.     It  is  sufficient  to 
say  that  rents  seem  to  me  to  come,  for  the  purposes  of  Act  VIII, 
as  well  as  of  Act  X  of  1859,  within  the  terms  "  property, "  and 
$€  moveable  property  ;**  I  think,  therefore,  that  the  Collector  was 
competent  to  sell  these  rents*  and  that  the  purchaser  by  that  sale 
acquired  a  legal  title  to  recover  the  rents,  and  that  he  was  compe- 
tent to  maintain  the  suit ;  and  was,  therefore,  entitled,  the  rents- 
being  due,  to  a  decree.    I  think,  therefore,  that  the  decision* 
of  the  lower  Appellate  Court  must  be  reversed  with  costs.. 

(1)1.  B.L.R.,A.C.,177.. 
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[APPELLATE  CRIMINAL.] 


Before  Mr.  Justice  Kemp  and  Mr.  Justice  B.  Jaeheon. 
Jun^i.  ™  QUEEN  v.  UMESH  .CHANDRA  CHOWDHRY .• 


Act  XXV  of  1861,  s$.  66,  273, 4S9— Complaint  to  be  reduced  to  Writing— Irre- 
gularity in  the  Commencement 

On  receipt  of  a  petition  from  the  complainant,  the  Magistrate,  without  examin- 
ing him  and  reducing  his  examination  into  writing,  and  obtaining  his  signature 
thereto,  or  appending  his  own  signature  as  Magistrate,  referred  the  petition  to  a 
Deputy  Magistrate  for  trial  The  Deputy  Magistrate  tried  and  convicted  the  accused. 

On  a  reference  from  the  Sessions  Judge,  on  the  ground  that  the  proceedings  were 
irregular  under  section  66,  Act  XXV  of  (861,  and  that,  therefore,  the  order  of  the 
Deputy  Magistrate  was  without  jurisdiction,  held,  that  the  petition  was  sufficient, 
and  that  the  Magistrate  was  justified  in  making  over  the  petition  to  a  Deputy 
Magistrate,  who  had  the  full  powers  of  a  Magistrate,  for  inquiry  and  trial. 

The  Queen  v.  Mahir*  Chandra  Chuckerbutty  (1)  distinguished. 

•  This  was  a  reference  to  the  High  Court  from  the  Sessions 
Judge  of  Beerbhoom,  under  section  434  of  the  Criminal  Proce- 
dure Code.     It  was  as  follows  : — 

"  The  parties  in  each  case  presented  petitions  to  the  Magistrate 
of  the  district  who,  without  examining  the  parties  and  reducing 
the  examination  into  writing,  and  without  obtaining  the  signa- 
tures of  the  complainants,  or  appending  his  own  signature  as 
Magistrate,  referred  the  petitions  to  the  Deputy  Magistrate  for 
trial,  the  said  proceeding  being  contrary  to  the  provisions  of 
section  66  (2),  Act  XXV  of  1861.  The  Deputy  Magistrate  pro- 
ceeded to  the  trial  of  the  cases,  and  in  one  case  convicted  the 
defendants  of  rioting  under  section  147  of  the  Indian  Penal  Code 
and  sentenced  them  to  pay  fines  varying  in  amount,  and  in 
default  to  undergo  rigorous  inprisonment  for  one   month.      In 

•  Beferenoe  under  section  434,  Act  XXV  of  1861,  from  the  Sessions  Judge  of 
Beerbhoom,  dated  the  16th  May  1869. 

(1)  3  B.  L.  R.,  A.  Cr.  67 ;  bat  see  the  case. 

(2)  Act  XXV  of  1861,  s.  C6.— "  When,  plaint  without  reference  from  the  Magis- 
in  ordei  to  the  issuing  of  a  summons  or  trate  of  the  disfcn'ot.suoh  Magistrate  shall 
a  warrant  against  any  person  for  any  examine  the  complainant.  The  exami- 
offence,  a  complaint  is  made  before  the  nation  shall  be  reduced  into  writing,  and 
Magistrate  of  the  distriot,or  a  Magistrate  shall  be  signed  by  the  complainant  and 
who  is  authorized  to  receive  such  com-  also  by  the  Magistrate." 


*V0L.V.3  '  HIGHCOUET.  Mi 

the  other  case  he  convicted  the  defendant  under  section  379        187° 

«  » 

of  the  Indian  Penal  Code,  and  passed  a  sentence  on  the  defend-      Qubin 
ant  of  one  month's  simple  imprisonment.  Uhbsh 

"  Under  section  411.  Act  XXV  of  1861,  neither  of  these  orders    Chandra 

.         CeOWDHET. 

are  open  to  appeal.  It  is,  however,  quite  olear  that  the  Magis- 
trate acted  irregularly  in  not  recording  the  examination  of  the 
complainants  as  provided  for  under  the  provisions  of  section  66, 
Act  XXV  of  1861,  nor  is  it  apparent  that  the  Magistrate  acted 
under  the  provisions  of  section  66  B,  Act  VIII  of  1869.  A 
ruling  of  the  High  Court  has  also  been  quoted  by  the  pleader 
who  has  requested  the  reference  binder  section  434,  and  in 
which  similar  proceedings  were  held  to  be  irregular,  viz., 
the  Queen  v.  Mahim  Chandra  Ohuckerbutty  (1).  According 
to  this  precedent,  no  complaint  in  either  of  the  cases  sub- 
mitted, having  been  made  within  the  meaning  of  section  66, 
the  reference  of  the  cases  under  section  273  (2),  Criminal  Pro- 
cedure Code,  by  the  Magistrate  to  the  Subordinate  Magistrate 
for  trial,  appears  to  be  illegal,  and  consequently  the  pro- 
ceedings of  the  Deputy  Magistrate  being  without  jurisdiction 
are,  therefore,  liable  to  be  quashed,  and  the  defendants  dis- 
charged. In  looking  also  into  the  avidenoe  adduced  on  behalf  of 
the  prosecution  in  either  case  before  the 'Deputy  Magistrate,  it 
can  hardly  be  considered  sufficient  to  substantiate  the  charge 
and  support  the  conviction. 

"  I  am  well  aware  that,  under  section  489,  of  the  Criminal 
Procedure  Code,  no  trial  is  liable  to  be  set  aside  merely  for 
irregularity  of  procedure,  but,  under  the  precedent  quoted  above, 
and  which  appears  to  be  directly  in  point,  I  have  no  alternative 
but  to  submit  the  two  cases  in  question  for  the  consideration 
and  orders  of  the  High  Court." 

The  opinion  of  the  High  Court  was  delivered  by 

Kemp,  J. — In  the  case  referred  to  by  the  Judge,  there  was 
a  statement,  but  it  was  not  such  a  statement  as  to  amount  to  the 

(1)  8  B.  L.  B.,  A  Cr,,  67 ,  bat  see  the  division  of  a  district,  either  on  complaint 
case*  preferred  directly  to  such  Magistrate,  or 

(2)  Act  XXV of  1861,1.  273.— "Criminal  on  the  report  of  a  Police  Officer,  may  be 
cases  brought  before  the  Magist  rate  of  the  referred  by  such  Magistrate  to  any  Magis- 
district,  or  a  Magistrate  in  charge  of  a  trate  subordinate  to  him," 
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-  complaint  contemplated  by  section  06  of  the  Code  of  Criminal 
Procedure. 

In  the  case  referred  to  us,  the  Magistrate  sent  the  petition 
presented  by  the  complainant  to  the  Deputy  Magistrate  who 
exercises  the  full  powers  of  a  Magistrate.  We  think  that, 
under  section  66  of  the  Procedure  Code,  and  the  Circular  Order 
No.  6,  dated  16th  May  1864  (1),  the  Magistrate  of  the  district  was 
justified  in  making  over  the  petition  to  the  Deputy  Magistrate 
for  enquiry  and  trial. 


[PULli  BENCH.] 

Before  Sir  Richard  Oouch,  Kt.f  Chief  Justice,  Mr.  Justice  Kemp,  Mr.  Justice 

L,  S,  Jackson,  and  Mr.  Justice  M liter. 

MAHARAJA  DHIRAJ  MAHTAB   CHAND    ROY  BAHADUR 
(Judgmsxt-Dkbtor)  v.  BAOHARAM  HAZRA(Dic&eb-Hou>ir).* 

Act  XIV  of  1859,  ss.  20,  22— Limitation —Summary  Decision. 

An  order  of  a  Court  dimissing  an  application  for  execution  of  a  decree,  on  the 
ground  that  it  is  barred  by  the  Law  of  Limitation,  is  not  a"  summary  decision" 
within  the  meaning  of  section  22,  Aot  Xiy  of  1869.  It  is  an  order  within  the 
meaning  of  section  SO  of  thai  Aot. 

•  Miscellaneous  Special  Appeal,  No.  468  of  1869,  from  a  decree  of  the  Officiating 
Judge  of  West  Burdwan,  dated  the  81st  July  1869,  affirming  a  decree  of  .she  Sub- 
ordinate Judge  of  that  district,  dated  the  26th  June  1869. 

(1)  The  Circular  Order  contained  the  6. — "If  the  evidence  be  not  taken  down 
following  Rules :  by  the  Judge,  he  shall,  at  the  time   that 

2 — "  A  Judge  shall  not  be  engaged  in    the    evidence    is  being    given    by  the' 
any  other  business  whilst  the  examine-    deponent,make  a  memorandum  in  hisown 
tion  of  a  witness  is  going  on,  or  whilst    hand-writing  of  the  substance  of  what 
any  documentary  evidence  is  being  read,    each  witness  deposes.    Such  memoran- 

3. — "if, after  the  examination  of  a  wit-    dum  shall  be    written  legibly  in  the 
ness  has  oommenoed,  the  Judge  be  com-    vernacular  language  of  the  Judge,  or  in 
polled  to  attend  toany  other  business, the    English,  at  the  option  of  the  Judge,  if 
examination  of  the  witness  shall  be  bus-    he  is  sufficiently  acquainted  with  the 
pended  as  long  as  snoh  other  business  is    language,  and  it  shall  be  signed  by  the 
being  attended  to.  Judge,  and  dated,  and  shall  form  pert 

4. — MThe  examination  of  a  witness  shall    of  the  record,  and  be  always  sent  up 
not  be  interrupted  for  the  purpose  of    with  the  record  to  the  Appellate  Court 
enabling  the  Judge  to  attend  to  other      in  the  event  of  an  appeal." 
business,  unless  such  business  be  of  an 
urgent  nature. 


vol.  y.] 
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The  Maharajah  Mahtab  Chand  Roy  Bahadur  had  obtained 
a  decree  against  Bacharam  Hazra,  in  the  Court  of  the  Principal 
Sudder  Ameen  of  West  Burdwan.  On  the  24bh  of  March 
1866,  he  sought  to  execute  his  decree,  but  the  Principal  Sudder 
Ameen  dismissed  his  application  as  barred  by  lapse  of  time. 

He  appealed  to  the  Judge  who,  on  the  28th  November  1866, 

confirmed  the  previous  decision  and  again  gave  costs  against 
the  Maharajah.  He  then  appealed  to  the  High  Court,  and 
again,  on  the  24th   August  1867,  his  application  was  dismissed 

with  costs.  ' 

The  costs  awarded  to  Bacharam  Hazra  made  him  in  his  turn 

judgment-creditor  to  a  considerable  amount.     In  June   1869, 

Bacharam  Hazra  applied  to  the   Principal   Sudder  Ameen  of 

West  Burdwan  to  execute  his  decree  for  costs. 
The  Maharaja    contended,    that  as  the    decision  of   the  High 

Court  was  given  on  the  24th  August  1867,  the  decree-holder 
should  have  preferred  his  petition  for  the  enforcement  of  his 
decree  within  one  year  from  that  date,  under  section  22  of 
Act  XIV  of  1859  (1),  but  that,  as  he  had  not  done  so,  process 
of  execution  could  not  issue. 

The  decree-holder,  on  the  other  hand,  contended  that  the 
decree  or  order,  directing  payment  of  costs  to  him,  was  not 
»  summary  decision  within  the  meaning  of  Act  XIV  of  1859, 
section  22  (1). 

The  following  issues  were  tried :— ■ 

1st. — Whether  the  order,  under  which  the  decree-holder  has 
applied  for  costs,  could  be  considered  as  a  summary  decision  *f 
the  Court  or  not  ? 

2nd. — Whether  the  suit  could  be  laid  under  section  20  or  22 
of  Act  XIV  of  1859  f 

The  Principal  Sudder  Ameen  held  that  the  order,  under 
which  the  decree-holder  sought  to  execute  his  decree  for  the 
recovery  of  costs,  could  not  be  called  a  summary  decision  under 

(1)   Act  XIV  of  1859  tection  22. —    shall  have  been  taken  to  enforce  snch 

"  No  process  of  execution  shall  issue  to    decision  or  award,  or  to  keep  the  same 
enforce  any  summary  decision  or  award    in  force  within   one  year  next  preceding 
of  any  of  the  Civil  Courts  not  established    the  application  for  such  execution." 
by  Royal  Charter,  unless  some  proceeding 
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Section   22,  but  that  the  provisions  of     section  20  applied  to  it.  • 
He  relied  upon  Mohan  Lai  Sukul  v.  Brimati  Ulfidunnma  (1)  and 


(1)  Before  Mr.  Justice  Bayley  and  Mr. 
Justice  Hobhouse. 
MOHAN  hkh  SUKUL  (Jodohbnt- 
DiBfOB)t>.  SRIMATI ULFUTUNNIS8A 
(dbcbeb-holdib).* 
The  hth  February  1869. 
Mr.  R.  T.  Allan  and  Baboo  Akhil  Chan- 
dra  Sen  for  appellant 


"  oo  t ion  of  a  decree  ii  not  of  the  nature 

"of  a  summary  decision  or   award,  a* 

"  deeoribed  in  that  section,  but   that  it 

"  comes  within  the  word  'order/  contained 

"  in  section  20,  the  order  being    made  by 

"  the  Ooort  in  the  coarse  of     executing  a 

"  decree  made  in  a  regular  suit." 

1  think  this  is  a  correct  construction 

Baboo  Kali  Mohan  Does  for  respon-    of  the  law,  and  that  the  proceedings  in 

dent.  execution  in  the  present  instance  were  of 

Baylby,  J. — This  is  a  special  appeal    the  character  of  those  ordinarily  taken 

from  an  order  of  the  lower  Appellate    in  the  progress  of  a  suit  towards  final 

Court,  holding;  that  section  S3  Act  XIV    derision. 

of  1869,  does  not  bar  the  application  for  The  appeal  is,therefore»  dismissed  with 
execution  of  the  decree  which  in  this    oosts. 

case  was  one  for  oosts-  Hobhoube,  J. — The  applicant  in  this 

The  facts  are  that  the  purchaser  of    case  was  a  decree-holder  in  the  year  1833. 

the  original  decree  applied  in  execution        In  the  oourse  of  the  execution  of  the 

to  make  one  Hashmat  Ali,  the  representa-  decree  he  applied  to  enforce  it,  in  aeoord- 
tive  of  Hydor  Ali,  as  the  son  and  heir  of  anoe,  I  presume  with  the  procedure  laid 
the  latter.  down  in  section  216  of  the  Code  of  Civil 

It  was  held  by  this  Court,  on  the  19th  Procedore  against  Hashmat  Ali  as  the 
April  1865,  affiirming  the  decree  of  the  representative  of  the  judgment-debtor 
lower  Appellate  Court,  dated  16th  Sep-     Ryder  Ali. 

tember  1664,  that  Hashmat  Ali  did  not  On  the  16th  September  1864, the  Judge, 
inherit  the  property  of  Hyder  Ali,  and  in  appeal,  held  that  Hashmat  was  not  the 
so  was  not  the  heir.ond  oonsequently,not  representative  of  Hyder  Ali,  and  gave  the 
the  representative  of  the  judgment-deb*  said  Hashmat  Ali  costs  of  the  proceed, 
tor  for  the  purpose  of  satisfying  the  peti-  ing. 
tioner's  decree.  This  judgment  was  upheld  in  appeal  by 

In  special  appeal  it  is  urged  that  the  the  High  Court  on  the  19th  April  1865, 
lower  Appellate  Court  was  wrong  in  sta~  and  costs  of  that  Court  were  also  award- 
ting  that  Hashmat  Ali  is  not  barred  by    ed  to  Hashmat. 

section  22  of  Act  XIV  of  1859,  and  in  On  the  30th  January  1867  Ulfatun- 
considering  that  the  decision  of  the  High  nissa,  the  representative  of  Hashmat  and 
Court  in  Pureeh  Narain  Roy  v.  /.  Dal-  the  respondent  m  this  Court,  applied  to 
rymple  (2)  applies  to  this  oase.  The  execute  the  orders  for  oosts  of  the  16th 
words  of  that  case  are  :  September  1864  and  the  19th  April  1 865. 

"  We  think  that  the  order  for  costs  The  order  of  the  High  Court  of  date 
*'  made  upon  a  contested  matter  in  exe*    the  19th  April  1865  is  an  order  passed 

by  a  Court  established  by  Royal  Charter 
and  the  provisions  of  section  22,  Act 

*  Miscellaneous  Special  Appeal,  No.  498  of  1868,  from  an  order  of  the  Additional 
Judge  of  Chittagong,  dated  the  5th  September  1868,  reversing  an  order  of  the 
Principal  Sadder  Ameenof  that  district,  dated  the  16thMaroh  1867. 

(2)  9  W.  R.,  458, 
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Puresh    Narain    Roy  v.  J.    Dairy  mple  (1),    ami  stated  that  the        1870 

circumstances  in  the  present    case  were  different    from  those  in  Maharaja 
Ramdhan  Mandal  v.  Rameswar  Bhattacharjee  (2).  ij?HlaAJ 

This  decision  was  upheld  by  the  Judge,  on  the  3rd  July  1869,  Oh  and  Roy 

who  observed  :  Bahadur 

v. 

ci  I  think  the  Subordinate  Judge  is  right.  I  think  a  question  of  Bacharam 
limitation  arising  in  execution  of  decree  is  a  contested  matter  of 
the  naturo  of  that  referred  to  in  Puresh  Narain  Roy  v.  J.  Dalrym- 
ple  (1),  and  that  an  order  for  costs  on  that  contested  matter  comes 
under  the  { order*  of  section  20  of  Act  XIV.  A  late  ruling, 
Ramdhan  Mandal  v.  Rameswar  Battacherjee  (2),  is  quoted  by 
the  appellant,  but  I  think  that  clearly  this  quoted  case  must  be 
held  to  be  of  a  somewhat  different  nature  from  that  before  me,  which 
I  consider  analogous  to  the  case  of  Puresh  Narain  Roy  v.  /.  Dal- 
rymple  (1)  alluded  to  above,  for  I  observe  that  Mr.  Justice  L.  S# 
Jackson  was  a  Judge  in  each  of  the  cases  quoted  ;  and  had  he 
not  considered  the  cases  different,  he  would  hardly  have  ex- 
pressed two  such  contrary  opinions.  The  respondent  also  quotes 
a  case  of  5fch  February  1869,  Mohan  Lai  Sukul  v.  Srimati- 
Ulfutunnissa  (3),  in  his  favor.  I  think  the  weight  of  High  Court 
Rulings  is  with  the  respondents  and  my  own  opinion,  and,  there 
fore,  I  dismiss  this  appeal  with  costs  and  interest." 

The   Maharaja  then    appealed    to  the    High    Court,    on  the 
ground  that,    under    section    22,  Act    XIV    of  1859,  the  sum 

XIV  of  1859,  do  not,  therefore,  apply  to  Judge,  of  dato  the  16th  September  1864 

such  an  order,and  it  is'admittedly  there-  cannot  be  said  to  be  in  tho  nature  of  a 

fore  still  in  force.  summary  decision  or  award,  such  as  for 

The  order  of  the  Judge,  dated  tho  16th  example,  an  order  under  Act  XIV  of  1841, 
September  1864,  is  an  order  of  a  Civil  against  which  an  appoal  lies  in  a  regular 
Court  not  established  by  Royal  Charter,  suit  in  a  Civil  Court.  It  is  in  the  nature 
and  it  is  contended  for  the  special  appel-  of  an  order  of  a  Civil  Court  having  final 
lant  that  the  order  is  the  nature  of  "  the  jurisdiction — a  jurisdiction  given  ex- 
summary  decision  or  award"  oontem-  pressly  by  the  provisions  of  section 
plated  in  section  22,  Act  XIV  of  1859,  216  of  the  Code  of  Civil  Procedure- 
and  that  therefore  the  respondent,  not  The  case  of  Puresh  Narain  Roy  v 
having  sued  out  execution  within  one  J.  Dalryrnple  (1)  in  wdich  I  was  one 
year  from  the  19th  April  1865,  limita-  of  the  Judges,  is  in  point,  and  governs 
lion  now  bars  the  execution  for  the  costs  this  view  of  tho  case.  I  agroo  there- 
given  by  that  order.  fore,  in  dismissing  tho  appeal  with  costs. 

Tho  application  for  execution  in  this  (1)  9  W.  R.,  458. 

case,  I  should  mention,  was  of  date  the  (2)  2  B.  L  R.,  A.  ft,  235« 

30th  January   1867.     I  agree  with  Mr.  (3)  Soo  Ante.,  p.,  64. 
Justice  Bayley    that  the  order  of  the 

24 
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1870       mary  award  for  coats  was  barred  by  lapse  of  time.     Section  20  • 
Mababaja    bad  no  application  to  the  present  case. 

Majrab         Tk°  case  was  heard  by  L.  S.  Jackson  and  Markby,  JJ.,  who 

Chand  Roy  k  jn  consequence  of    a  conflict    of    opinion  between  Division 

v.  Benches  of  the  Court  in   Mohan  Lai  Sukul  v.  Srimati  Ulfutun- 

BHA^£tM    ni8sa  0)    Puresh  Narain    Roy  v.   J,  Dalrymple"  (2)  referred 

the  question  to  a  Full  Bench,  viz. : 

"Whether  the  application  to  enforce  an  award  for  costs  arising 
upon  a  question  determined  by  the  Court  in  execution  of  a 
decree  comes  within  the  terms  of  section  22,  Act  XIY  of  1859, 
or  within  the  terms  of  section  20." 

Baboos  Jaggadanand  Mookerjee  and  Chandra  Madhab  Ghose 
for  appellant. 

Baboo  Bash  Behary  Ghose  for  respondent. 

The  following  cases  were  cited  in  argument  :  Ramdhan  Man- 
dal  v.  Rameswar  Bhattacharjee  (3),  Puresh  Narain  Roy  v.  J.  Dal- 
rymple (2),  Mohan  Lall  Sukul  v.  Srimati  Ulfutunissa  (1). 

The  judgment  of  the  Pull  Bench  was  delivered  by 

Couch,  C.  J. — Before  we  can  hold  that  this  order  comes  within 
the  meaning  of  section  22,  and  that  the  party  has  only 
a  year  to  enforce  it,  we  must  be  satisfied  that  it  is  clearly 
within  the  meaning  of  the  word  u  summary."  Now  it  is  very 
difficult  to  say  what  is  meant  by  this  word  or  to  give  a  definition 
which  would  be  applicable  in  all  cases.  There  are  instances  in 
which  a  proceeding  is  undoubtedly  a  summary  one,  A  suit  for 
dispossession  within  six  months  is  a  summary  proceeding,  that 
is  a  summary  decision  not  to  be  questioned  by  an  appeal ;  but 
the  matter  of  which  may  afterwards  be  contested  by  a  regular 
suit.  That  shows  the  nature  of  a  summary  proceeding.  It  is 
the  decision  of  a  Court  which  hears  and  determines  the  matter, 
but  does  not  finally  conclude  the  parties,  a  proceeding  in  which 
the  Court  makes  an  order  and  determines  the  matter  in  issue, 

(1)  See  4nfc.,  pt  164.    (2)  9.  W.  R.,  458.  (3)  2  B.  L.  R.,  A.  0-,  235. 
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if  I  may  so  describe  it   for  the   present   occasion,  in    order  to       1870 
prevent  some  mischief  which    might    ensue,  if  there  was  not  a    Maharaja. 
mode  of  coming  to  some  decision  at  once  in  the  matter.     It  may     Mahtab 
also  be  that  by  a  summary    proceeding  is    meant  one    where  no  °*£Z*? 
appeal  lies,  and  where  thedecision  of   the    tribunal  which  hears         v- 
and  determines  the  matter  is  final.    I  think  the  present  is  a  case      Hazra. 
in  which  it  is  impossible  to  say  that  the  proceeding  is  a  summary 
one  within  the  meaning  of  section  22 ;  it  is  an   order  made  by  a 
Court  iq  the  exercise  of  its  jurisdiction  in    the   execution  of  the 
decree  in  a  suit,— an  order  by  which  the  execution-debtor  was 
declared  entitled  not  to  have  the  decree    executed  against  him 
because  it  was  barred  by  the  Law  of  Limitation,  and  having  suc- 
ceeded in  that  he  was  awarded  his  costs.     I  think    that  cannot 
be   considered   as  a   summary   decision  or  jaward    within   the 
meaning  of  section  22.   It  is  an    order    within   the  meaning  of 
section  20*    It  does  not  appear  to  me  when  the  cases  come  to  be 
examined  that  there  is  any  real  conflict  of  decision  between  them. 
I  think  the     two  decisions   in  Puresh  Narain  v.  J.  Dairy  m,^ 
pie  (1)  and  Mohan  Loll  Sukul   v.   Srimati    Ulfuturiissa  (2) ,  are 
correct,  and  that  we   should  adopt   them.    The   appeal  will  bo 
dismissed  with  costs* 


[APPELLATE  OIVILJ 


Before  Mr  Justice   BayXey  and  Justice  Sir   G  P  Hbbhouse^  BarL 

KE£ETTfiA  MOHAN  BA.BOO  (Pbtitioner)  v  RASHBEHARI  BA. 

BOO  (Opposite  Party)  * 

A*  XVI  of  1864,  * 51— A-A  XX of  1866,  *  53— Act    VIII of  1859,  s  194 
—Registration— BotuI— Power  of  Court    to  alter  terms  of  %  Specially  Regis 

tered  Bond, 

By|a  bond  specially  registered  [trader  Act  xVI  of  1864,  tho  obligor  stipulated  to 
pay  theeatire  amount  secured  thereby,  with  interest  at  the  rate  therein  mentioned! 


1870 
March.  4. 
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1870         on  a  day  therein  mentioned.    Thore  was  a  further   stipulation  that,  on  default  of 

Khbttea      payment  tho  bond  was  to  be  enforced   as  a   decree.    On  fail  are  of  payment   the 

t  Mohan  Baboo  obligee  applied  for  execution  nnder  section   53,  Act  XX  of  186Gbut    the    Subor- 

■RA5amwn     i   ^uia*e  Judge  ordered  tho  payment  to  bo  mode  by  instalment?.  On  an  application  to 

Baboo.        th°  High  Court  under  section  15  of  tho  Charter  Act,    held,  that  the  Subordinate 

Judgo  had  no  jurisdiction  to  piss  a  decree  on    the  bond    altering  or  varying    its 

terms.    Section  194  Act  VIII  of  1859  did  not  apply. 

Khettra  Mohan  Baboo  petitioned  tho  Court  as  follows  : 

€t  Rashbehari  Baboo  and  Surju  Kumari  Bibi  executed  to  your 
petitioner  a  bond,  dated  tho  18th  Bhadra  1272  (September  2nd 
I860)  for] rupees  4.000,  with  an  agreement  therein  that, on  failure 
to  pay  tho  entire  amount  with  interest  at  12  per  cent,  per 
annum,  by  Sraban  1276  (July  and  August  1869,)  the  same  would 
be  recovered  without  a  suit.  The  bond  was  duly  registered 
nnder  tho  provisions  of  section  51  of  Act  XVI  of  1864,  on 
the  2nd  September  1865. 

*r  The  said  persons  having  failed  to  liquidate  tho  entire  amount 
with  interest,  as  stipulated,  your  petitioner  applied  to  the  Subor- 
dinate Judge  of  Burdwan  on  the  1st  of  August  1869,  for 
enforcement  of  the  bond  under  Act  XX  of  1866. 

"  The  Subordinate  Judge,  in  violation  of  tho  express  terms 
of  the  bond, has  (on  2nd  October  last)  ordered  the  amouut  remain- 
ing unliquidated  (deducting  sums  previously  paid,  and  a  sum  of 
rupees  1,044  deposited  in  Court  as  interest)  to  be  paid  by  instal- 
ments, with  interest,  from  the  date  of  petition,  at  the  rate  of 
6  per  cent,  per  aunum. 

"  The  Subordinate  Judge   had  no  Jurisdiction   or  power  to 
alter  or  vary  the  express  terms  of  the  bond,  and  ordor  tho  amouut 
duo  to  your  petitioner  to  be  paid  by  instalments,   and  at  a  lower 
rate  of  interest  than  that  stipulated. 
'  u  The  order  of  the  Subordinate  Judgo  is,  on  the  face  of  it, 

illegal  and  inequitable,  and  also  in  contravention  of  the  spirit 
and  object  of  the  Registration  Law. 

"  Your  petitioner,  therefore,  prays,  that  tho  order  of  tbe 
Subordinate  Judgo  may  be  annulled,  so  as  to  make  it  consonant 
to  tho  express  stipulations  in  the  bond." 

A  rule  nisi  was,  accordingly,  granted  to  the  petitioner  calling 
upon  "  the  other  side  to  show  cause,  within  fifteen  days  from  the 
dato  of  the  service  of  notice  upon    him,    why   tho    Subordinate 
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Judge's  order  of  the  2nd  October  1869    should    not  be  sot  aside       l8?D 
as  having  been  passed  without  jurisdiction*"  Kheitra 

Mohan  Baboo 

v. 

Baboos  Ashutash  Dhur  and  Upendra  Chandra  Bose,  for  Rash-  Bashbehari 

Baboo* 

behari  Baboo,  shewed  cause.  They  contended  that,  for  the  enfor- 
cement of  the  agreement  in  the  bond,  a  decree  must  be  obtained  > 
and  if  the  Court  had  jurisdiction  to  pass  a  decree,  it  had  jurisdic- 
tion to  order  that  the  amount  for  which  it  was  passed  should  bo 
paid  by  instalments,  as  provided  by  section  1 94  of  Act  VIII  of 
1859. 

Baboo  Chandra  Madhab  Ohose  in  support  of  the  rule.— The 
object  of  the  Registration  Law  was  to  give  speedy  remedy  to 
lenders  of  money  in  realizing  their  dues,  and  the  very  object 
of  the  law  would  be  frustrated  if  the  contention  of  the  opposite 
side- were  to  be  adopted.  Under  section  53  of  Act  XX  of  1866, 
the  obligee  is  entitled  to  a  decree  in  the  terms  of  the  bond.  The 
Code  of  Civil  Procedure  only  applies  to  the  enforcement  of 
deeress  under  this  section. 

Baylby,  J. — The  petitioner,  Khettra  Mbhan-  Baboo,  applied, 
on  the  21st  December  1869,  praying  that  the  order  of  the 
Subordinate  Judge  of  Burdwan,  dated  the  2nd  October  last 
should  be  annulled  and  made 'consonant  with  the  express  stipu- 
lations   in   the    bond    to  which  his  petition  referred. 

Tlae  opposite  party  was  called  upon  to  show  cause,  and  the 
case  has  accordingly,  been  this  day  heard  in  the  presence  of  the 
vakeels  of  both  parties* 

The  admitted  facts  of  the  case  are  these  : — 

a 

A  bond  for  rupees  4,000,  dated  the  18th  Bhadra  1272  (Beptcm- 
ber  2nd  1865),  was  executed,  by  Rashbehari  Baboo  and  Surju 

_  _  *  >• 

Kumari  Bibi,  in  favor  of  the  petitioner.  It  was  agreed  therein  that 
onfailure  tojpay  the  entire  amotint,  with  interest  at  12  percent,  per 
annum  by  Sraban  1276  (July  and  August  1869)  the  same  would  be 
recovered  without  a  suit.  The  words  were"  fOtfEp  BfcfR  $$£4^*'" 
The  bond  was  registered  under  the  provisions  of  Act  XVI  of 
1864,  on  the  2nd  September  1865.  The  money  not  having 
been  paid  as  stipulated,  the  obligee  applied  to  the  '  Subordinate 
Jndge  of  Burdwto,  on  the  1st  August  1869,  for  the  enforcement 


170  BENGAL  LAW  REPORTS.  [VOLV- 

1870       of -the  bond,  under  the  provisions  of  the  then    procedure  law  in  « 
Moh"S  Ba£oo  **&*&  to  registration,— t»z,  Act  XX  of    1866.  The  Subordinate 
v.  Judge  directed  that  the  amount  remaining  unliquidated  be  paid 

^Babw**1    ty  instalments,  with  interest   at    the  rate    of   rupees    6    per 
cent,  per  annum. 

The  question  to  be  determined  is,  whether  the  Subordinate 
Judge  had  jurisdiction  to  alter  the  express  terms  of  the  bond, 
and  direct  that  the  amount  covered  thereby  should  be  paid  by 
instalments,  and  at  a  lower  rate  of  interest  than  that  stipulated. 

With  regard  to  the  question  of  interest,  it  is  admitted  by  the 
opposite  party  that  he  is  ready  to  pay  it  at  the  rate  specified  in 
the  bond,  viz  at  the  rate  of  rupees  12  per  ceut.  per  annum,  up 
to  the  date  of  the  decree. 

On  the  other  point,  viz.,  whether  the  Subordinate  Judge  had 
jurisdiction  to  make  the  bond  payable  by  instalments,  I  am  of 
opinion  that  he  had  not.  It  would  appear  that  the  Subordinate 
Judge  had  in  view  the  provisions  of  section  194  of  Act  VIII  of 
1859,  which  enacts  that  the  Court  may,  for  any  sufficient  reason, 
order  the  amount  of  a  decree  to  be  paid  by  instalments  with  or 
without  interest.  But  that  relates  to  the  procedure  in  execution 
of  an  ordinary  decree,  and  not  to  the  specific  terms  of  the  Regis- 
tration Law,  section  51  Act  XVI  of  1864.  It  may  be  added 
that  section  194  Act  VIII  of  1859,  looks  to  the  terms  in  which  a 
decree  may,  at  the  descretion  of  the  Court  be  made,  and  mot  as 
to  the  enforcing  or  the  execution  of  that  decree.  Section  &1,  Act 
XVI  of  1864,  however  provides,  "  whenever  the  parties  to  a 
"  bond  or  other  written  obligation,  for  the  payment  of  money, 
"  shall,  at  the  time  of  registering  the  same  under  the  provisions  of 
"  this  Act*  apply  to  the  District  Registrar  or  Deputy  Registrar  to 
"  record  their  agreement,  that  in  the  event  of  the  bond,  or  other 
''  obligation  as  aforesaid,  not  being  satisfied  within  the  time  stipu- 
''  lated,the  am  ount  may  be  recovered  as  hereinafter  provided with- 
"  out  a  suit,  it  shall  be  the  duty  of  the  District  Registrar  or  Depu- 
"  ty  Registrar,  after  making  such  enquiries  as  he  may  think  proper, 

"  to  record  such  agreement  at  the  foot  of  the  endorsement  required 
iC  by  section  36  and  such  record  shall  be  signed  by  the  Dis- 
cf  trict  Registrar  or  Deputy  Registrar  and  by  the  parties  to  the 

«  bond,  or  other  written  obligation  as  aforesaid."  Now  it  is  admit- 
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,  ted  that  the  bond  itself  declared  that  the  money  should  be  reali-       MW> 
•  sable  without  a  suit,  and  that  the   parties   proceeded    to  record     Khettra 

Mohan  Baboo 

the  agreement  under  the  terms  of  that  section.  Then,  looking  v. 
to  the  terms  of  section  62,  we  find  that «  a  bond  or  other  obUga-  E*5^ABI 
"  tion  for  the  payment  of  money  registered,  with  such  agreement 
"  as  in  the  last  preceding  section  mentioned,  may  be  enforced 
"  without  a  suit  by  any  Court  which  would  have  had  jurisdiction 
u  to  try  a  suit  on  such  bond  or  other  obligation  for  the  recovery 
of  the  amount/9  &c.  Now  the  bond  was  registered  under  the 
terms  of  section  51,  Act  XVI  of  1864.  But  the  law  which 
was  in  force  at  the  time  when  money  became  recoverable 
on  default  of  payment  at  the  time  stipulated,  was  Act  XX 
of  1866.  SectionS  of  Act  XX  of  1866  maintains  transac- 
tions done  under  Act  XVI  of  1864;  but  some  alteration  is 
made  by  the  latter  law  as  to  the  procedure,  for  section  52 
of  that  Act  provides  that  "  whenever  the  obligor  and  obligee 
"  of  an  obligation  shall  agree,  that,  in  the  event  of  the 
obligation  not  being  duly  satisfied,  the  amount  secured 
thereby  may  be  recovered  in  a  summary  way,  and  shall,  at  the 
"  time  of  registering  the  said  obligation,  apply  to  the  registering 
officer  to  record  the  said  agreement,  &c,  the  registering  officer, 
after  making  such  enquiries  as  he  may  think  proper,  shall 
record  such  agreement  at  the  foot  of  the  endorsement "  Ac,  &c. 
Then  section  53  of  the  samfe  Act  provides,—"  on  production 
in  Court  of  the  obligation  and  of  the  said  record  signed 
as  'aforesaid,  the  petitioner  shall  be  entitled  to  a  decree  for 
any  sum  not  exceeding  the  sum  mentioned  in  the  petition, 
"  together  with  interest  at  the  rate  specified  (if  any)  to  the  date 
"  of  the  decree,  and  a  sum  for  costs  to  be  fixed  by  the  Court/9 
It  is  clear  from  the  terms  of  sections  51  and  52,  Act  XVI  of  1864, 

that  the  bond  was  to  be  enforced  without  a  suit.  Nothing  can  be 
clearer  than  the  terms  of  the  agreement  on  this  point.  There  is 
then,  I  think,  under  the  laws  cited,  no  power  in  the  Subordinate 
Judge  to  alter  the  terms  of  the  agreement  as  contained  in  that 
bond.  It  becomes  of  itself  a  decree,  and  under  the  terms  of  the 
law  such  a  decree  is  not  capable  of  variation  in  the  making  or  in 
the  execution  of  it.  The  bond  specifies  that  if  the  money  be 
not  paid  within  the  time  stipulated,  the   bond    is  to  be  enforced 
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as  a  decree("  fij^'S^f^^S^T.")  anc*  being  so  enforced,  the  # 
Khrttra     property  of  the  debtor,  &c,  shall  be  attached  and  sold. 

Mohan  Baboo 

v.  In  this  view  I  am  of  opinion    that  it  was  beyond  the  power  of 

EAjjabo<x  BI  *^e  Subordinate  Judge  to  do  otherwise  than  accept  the  bond  so 
registered  under  the  provisions  of  sections  51  and  52,  Act  XVI 
of  1864,  as  a  final  decree,  as  it  stood,  and  not  as  one  as  to  which 
he  could  make  the  amount  payable  by  instalments!  or  lower  the* 
rate  of  interest  stipulated, 

I  would,  therefore,  reverse  the  order  of  the  Subordinate  Judge 
and  remand  the  case  to  him,  that  he  may  dispose  of  it  according 
to  this  viewof  the  provisions  of  sections  51  and  52,  Act  XVI  of 
1864,  and  of  section  52,  Act  XX  of  1866.  The  petitioner 
must  get  his  coats  of  this  Court. 

HodhotTsx,  J. — I  agree  in  the  order  that  Mr.  Justice  Bayley 
has  passed  in  this  case.  I  remark  that  the  bond  in  this  instance 
was  specially  registered  under  the  provisions  of  section  51,  Act 
XVI  of  1864 ;  and  that,  in  accordance  with  the  rules  for  sue  h 
special  registration,  an  agreement  was  recorded  that,  in  the  event 
of  the  bond  not  being  satisfied  within  the  time  stipulated,  the 
amount  was  to  be  recovered,  as  hereinafter  provided,  without  a 
suit.  Then  the  hereinafter  provision  is  to  be  found  in  sec- 
tion 52  of  the  same  Act.  *  That  section  provided  that  the  bond 
should  "  be  enforced  without  a  suit  by  the  Court  having  jurisdic- 
tion to  ti*y  such  a  suit,"  and  it  further  provided  that  the  bond 
should  bo  enforced  as  a  decree  in  a  suit,  '*  under  the  rules  applica- 
ble to  the  execution  of  decrees  in  the  Court  having  jursdiction." 
There  was  a  further  provision  shewing  how  an  application  for 
the  enforcement  of  the  bond  was  to  be  made.  But  Act  XVI 
of  1864  was  repealed  by  Act  XX  of  1866,  except  as  is  provided 
by  section  3  of  the  last  Act,  "  as  regards  things  duly  done  " 
under  the  first  Act.  Then  by  section  58,  Act  XX  of  1866,  it  is 
provided  that  the  obligee  of  any  such  bond  as  we  have  been 
discussing  (i.  e.,  a  bond  which  shall  have  been  specially  regieter- 
ed,  whether  under  Act  XVI  of  1864  or  under  this  Act,)  must, 
before  he  could  act  upon  the  bond,  present  a  petition  to  the 
Court  which  had  jurisdiction  to  try  the  question  of  the  bond. 
Then  when  this  petition  had  been  presented,  there  is  further 
laid  down  under  this  section  a  procedure  by    which,  on  the  pro- 
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,  duction  of  the  obligation  and  of  the  agreement,  the  petitioner       wo 
is  declared  entitled  to  a  decree  for  any  sum  not  exceeding  the    Khkttba 

Mohan  Baboo 

sum  mentioned  in  the  petition,  together  with  interest  at  the  rate         v. 

specified  in  the  bond  to  the  date  of  the  decree.     The  bond,  there-  ^baboo?1*1 

fore,  in  this  instance,  would,  by  an  act  duly  done  under  the  pro* 

visions  of  Act  XVI  of  1864,  have  been  held  to  have  the  force 

of,  and  to  be  enforceable  as,  a  decree,  the  full  amount  of  which 

was  declared  to  be  due,  and  to  be  capable  of  execution  as  if  it 

had  been  a  decree,  provided  only  that  the  amount  of  the  bond 

was  not  satisfied  by  a  certain  day.    These  were  the  provisions 

of  Act  XVI  of  1864.     The  amount  of  the  bond  was  not  satis* 

fied  on  the  date  specified,  and  therefore,  by  the  provisions  of  that 

Act,  from  the  moment  of  such  non-satisfaction,  the  bond,  it  seems 

to  me,  must  have  been  held  to  be  a  document  which  would  have 

been  at  once  capable  of  execution  as  if  it  were  a  decree  in  the  • 

Court  having  jurisdiction  to  execute  such  decree.    But  by  the 

provisions  of  Act  XX  of  1866  the  procedure  seems  to  have  been 

somewhat  altered.    The  petitioner  could  not  at  once,  it  seems  to 

me,  with  reference  to  the  provisions  of  that  Act,  apply  for  the 

execution  of  the  bond  as  if  it  were  a  decree,  but  he  was  bound, 

in  the  very  words  of  the  Act,  and  with  reference  to  the  special 

agreement  entered  into  in  the  matter  of  the  bond,  to  produce  the 

bond  before  the  Court ;  and  although  he  was  then  entitled  to  a 

decree  for  the  amount  due   upon  the  bond,  still  he  could  not 

recover  that  amount  until  the  Court  had  actually  given  him  a 

decree.  But  the  Court,  in  my  judgment,  was  not  the  less  bound 

to  give  him  a  decree  in  the  words  of  the  bond.     The  bond  said 

that  if  the  amount  of  it  was  not  paid  by  a  certain  date,  the 

whole  amount  was  to  be  considered  due.     The  Court,  therefore 

was,  it  seems  to  me,- bound  to  declare  such  amount  due,  and  had 

not  jurisdiction  to  declare  that  such  amount  should  be  paid  by 

instalment,  instead  of  declaring  that  it  should  be  paid  all  at  once. 
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Before  Sir  Richard  Couch,  KL,  Chief  Justice,  and  Mr.  Justice  Kemp. 
MaJ°6        MULLICK  KURIM  BAKSH  (Defendant)  v.  HARRIHAR   MANDAR 

— — '■ AND  ANOTHER  (PLAINTim).* 

User,  Eight  o/— Enjoyment,  Period  of,  sufficient  to  create  a  Right  of  User. 

There  is  no  role  of  law  that  a  certain  period  of  enjoyment  is  required  to  establish 
the  right  of  user. 

This  wa&  a  suit  for  the  declaration  of  right  to  the  use  of  the 
water  of  a  certain  Daur,  or  watercourse,  for  irrigating  the 
plaintiffs'  land,  and  for  the  removal  of  an  obstruction  put  upon 
it  by  the.  defendant.  The  defendant  stated  that  he  had  not 
obstructed  the  watercourse,  and  that  the  plaintiffs  had  no  right 
to  the  water  for  the  purpose  of  irrigating  their  land. 

The  MoonsifE  held  that  theplaintiffs  had  a  right  to  irrigate  their 
land  from  the  watercoure  in  dispute,  and  that  the  defendant  had 
interfered  with  the  same  by  having  placed  a  bund  over 
the  course.  He,  accordingly,  passed  a  decree  in  favor  of  the 
plaintiffs  with  a  declaration  that  the  parties,  plaintiffs  and  defend- 
ant, should  make  an  alternate  use  of  the  water  of  the  channel. 

On  appeal  the  Subordinate  Judge  confirmed  the  judg- 
ment of  the  Moonsiff,  holding  that  the  evidence  in  the  case 
proved  that  for  a  long  time  the  lands  of  the  plaintiffs  had  been 
irrigated  with  the  water  of  the  channel  in  dispute,  but  declared 
that  the  word  "  alternate"  in  the  decree  of  the  Moonsiff  meant  that 
the  defendant  should  use  the  water,  and  then,  after  him,  the 
plaintiffs. 

The  defendant  appealed  to  the  High  Court. 

Mr.  Gregory  (Munshi  Mahomed  Yousaf  with  him)  for  the 
appellant. 

Baboo  Ramesh  Chandra  Mitter  for  the  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Couch,  C.  J. — The  Court  has  found  in  this  case  that  there 
had  been  an  enjoyment  for  a  long  time,  and,  consequently,  that 

*  Special  Appeal,  No-  2806  of  1869,  from  a  decree  of  the  Officiating  Subordinate 
Judge  of  Bhaugulpore,  dated  the  18th  June  1869,  affirming  a  decree  of  the  Moonsiff 
of  that  district,  dated  the  3rd  March  1869. 
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the  plaintiff  had  established  his    right  to  the    use  of  the  water.        1870 
*  Now  I  think  we  must  understand  the  expression  "  for  a  longtime"     m  cluck 

as  such  a  length  of  tim3  as  satisfied    the  Court   that  there  was  a  Ku*IM  Baksh 

v. 
right.     No  precise  period   of   enjoyment    can    be    said    to    be    Harrihab 

required  in  order  to  prove  the  existence  of  a  right  of  this  kind  ;  it  *- MANDAtt* 
is  a  matter  for  the  Court  to  determine  whether  the  use  has  been 
for  such  a  length  of  time  a*  to  satisfy  it  that  there  is    a  right  to 
it.     The  cases,  as  far  as  I  am  aware  on  this  side  of  India,  do  not 
go  beyond  that.     The  question  whether    a  Judge  is  bound  upon 
proof  of  a  certain  period  of  user  to  find    that   there  is  a  right  is 
a  different  one  from  that  of  whether    a  Judge  "  who  has  found  a 
right  was  justified  in  doing  so.     There    seems    to  be  no  rule  of 
law  which  says  that  a  certain  period    of    enjoyment   is  required 
to  establish  the  right,  and  therefore,   in  this    case,  as  the  lower 
Court  has  found  that  there  has  been  a  use  for  a  very  long  time, 
there  is    no  objection  to  the    finding  in  point   of  law.     With 
regard  to  the  other  question,  the  plaintiff  alleged  in  his  plaint  that 
he  had  been  obstructed  in  his  enjoyment  of  his  right  to  the  water 
by  the  erection  of  a  bund.     The   lower  Courts   have  found  that 
the  right,  which  the  parties  had,    was  that  the  defendant  could 
make  use  of  the  water,  and  that  after  that  the  plaintiff  would 
have  the  right  to  use  it.     That    is  the    view    which    the  lower 
Appellate  Court  took  of  the  decree  of  the  Moonsiff .     It  may  be 
that  it  will,  on  some    occasions,    be    difficult    to  carry    out  this 
decree,  and  that  at  times  disputes  may  arise   between  the  parties 
as  to  whether  the  defendant  has  not  done  more  than  exercise  the 
right  to  which  he  is  so  entitled,  but  that  is  a  difficulty  which    is- 
inherent  in  the  case,  and  the  nature  of  the   rights   possessed  by 
the  parties.    If  at   any  time   the  defendant   makes  use  of  the 
water  to   a  greater   extent  than   he  has  a  right  to  do,  and  de- 
prives the  plaintiff  of  what  he  is  really  entitled  to;  the  question 
will  have  to  be  tried  in  another  suit.    It  is  to    be  hoped,  how- 
ever, that  a  right  having   now  been  declared,  the  parties  will 
exercise  it  in  such  a  way  as  not  to  cause  any  further  litigation. 
The  only  question  which   remains  to   be  determined   is  whether 
it  is  proper  to  allow  the  decree  of   the  Moonsiff   to   stand   with 
the  construction  which  has  been  put  upon  it  in  the  judgment 
of  the  Subordinate   Judge.     The    Subordinate   Judge  says/'.  I 
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1870        dismiss  the  appeal  and  I  uphold   the  decision  of  the    Moonsiff  # 
Mullick      as  construed  by  me." 
Kurim  Baksh      It  would  j^  Y^fof  that  he  should  alter    the  Moonsiffs  decree 

V. 

Haruhab    according  to  what  he  says  is  the  proper  construction  of  it,  so  as 
andar.     ^  jQgfeQ  faQ  j^ght  declared    more  defined    and  precise,  but  the 

parties  may  make  an  application  to  him  to  amend  his  decree 
and  to  word  it  so  that  it  may  be  ia»  accordance  with  what  he 
holds  to  be  the  proper  construction  of  the  lower  Court's  decree. 
It  is  not  a  matter  for  which  a  special  appeal  was  necessary,  and 
therefore  this  appeal  must  be  dismissed  with  costs. 


1870 

May  18. 


Before  Mr.  Justice  Loch  and  Justice  Sir  0.  P.  Hobhouse,  Bart. 

LAUT  PANDAY  (Ddiitoa**  v.  SRIDHAR  DEO  JMARAYAN 

SWG  (Plaintifjp)  * 

Hindu  Law — Part  of  Money  borrowed  paid  in  relief  of  Legal  Necessity — 

Mortgage  Deed. 

The  daughter  of  a  Hindu,  while  in  possession  of  the  paternal  estate,  borrowed  & 
large  sum  of  money  under  a  mortgage  of  a  portion  of  the  estate.  Part  only  of  the 
money  borrowed  was  devoted  by  her  to  the  relief  of  legal  necessity.  After  her 
death,  the  next  heir  sued  the  mortgagee  to  recover  the  property  mortgaged,  and 
to  set  aside  the  mortgage  deed.  The  Courts  below  gave  a  decree  for  possession  to 
the  plaintiff,  upon  re-payment  of  the  amount  actually  spent  in  the  relief  of  legal 
necessity.    Such  decree  upheld  on  appeal. 

The  plaintiff,  Baboo  Sridhar  Deo  Narayan  Sing,  sued  to  re- 
cover possession  of  a  4-anna  share  of  the  property  in  dispute, 
by  setting  aside  a  deed  of  zur-i-peshgi  executed,  while  in  posses- 
sion of  the  paternal  estate,  by  Mussamat  Sheoraj  Koer,  the 
daughter  of  TuIbi  Narayan,  deceased,  in  favor  of  the  defendant, 
dated  19th  August  1863,  for  the  sum  of  rupees  9,500.  Mussa- 
mat Sheoraj  Koer  died  in  1865.  The  pl&intiff  claimed  as  legal 
heir  of  Tulsi  Narayan.  The  main  point  in  the  case  was  whether 
or  not  the  mortgage  deed  could  be  held  valid  when  the  money ' 
borrowed  hy  Mussamat  Sheoraj  Koer,  a  Hindu  widow,  the 
mortgagor,  had  been  applied,  in  part  only,  to  the  discharge  of 
such  legal  necessities  as  would  justify  the  alienation. 

*  Special  Appeal,  No.  2738  of  1869,  from  a  decree  of  the  Subordinate  Judge 
of  Sarun,  dated  the  31st  July  1869,  affirming  a  decree  of  the  Moonsiff  of  that 
district,  dated  the  29th  December  1868. 
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On    the   facts,   the    Court   of    first   instance    held    that    it        1870 


was  clear  that,  out  of  the  sum  of  rupees    9,500  borrowed    by  i*mt  Panday 
Sheoraj  Koer,  rupees  6,921  and  5  atmas   was   applied    to   thessiDHARDso 
relief  of  legal  necessity  ;  that  "  the  plaintiff  and  the  property     Ng***AN 
'  in  dispute  must  be  liable  for  "  the  last-mentioned  sum,  "  and 
'  not  for  the  remaining  rupees  2,578-11,   which   was   borrowed 
'  and   appropriated   by    Sheoraj    Koer   during  her  life-time.' * 
He    ordered    "  that    the   suit    be    decreed  to  the  effect  that 
'  the  disputed  deed    of  zur-i-peshgi,   dated  19th  August  1863, 
€  executed  by  Sheoraj  Koer,  be  confirmed  in  respect  of  rupees 
'  6,921-5,  and  cancelled  in  respect  of  the  sum  of  rupees  2,578-11. 
'  The  plaintiff  can,  if  he  be  so  advised,  take  possession  of  the 
c  property  in  dispute  on  paying  rupees  6,921-5  ;  that  until  the 
c  above  sum  is  paid,  the  answering   defendant   will  continue 
'  in  possession  of  the  property  in  dispute  under  the  said  deed 
'  of  zur-i-peshgi  ;'  that  one-fourth  of  the  costs  incurred  by    the 
'  plaintiff  will  be  borne  by  the  answering  defendant,  and  three- 
'  fourths  of  the  costs  incurred  by  the   defendant  will  be  borne 
<  by  plaintiff." 

The  defendant  appealed  to  the  Subordinate  Judge,  who  "  saw 
"  no  reason  whatever  to  interfere"  with  the  above  decision. 

The  defendant  then  appealed  specially  to  the  High  Court  on 
the  grounds,  inter  alia,  that  it  being  evident  that  the  major 
portion  of  the  money  was  borrowed  under  legal  necessity,  the 
zur-i-peshgi  deed  must  be  upheld  in  its  entirety  ;  that  the 
defendant  who  had  advanced  the  money  bond  fide,  after  making  all 
proper  enquiries  as  to  the  existence  of  legal  necessity,  could 
not  be  prejudiced  by  this  claim  of  the  reversioner. 

Munshi  Mahomed  Yusaff,  for  appellant,  cited  the  cases  of 
Hanooman  Persaud  Panday  v.  Mussamut  Babooee  Munraj 
Koonwaree  (1)  and  Rajaram  Tewariv.  Lachman  Prasad  (2). 

Baboo  larack  Nath  Butt  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

•Loch,  J.,  (who  after  briefly  stating  the  facts  csntinued)  : — 
The  first  ground  taken  in  special  appeal  related  to  the  parties' 


(1)  6  Moore's  I.  A.,»3£9. 


(2)4  B:L.  B.,  A.  C,  118 
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1870       being  legal  heirs  of  the  deceased,  Tulsi  Narayan.     As,  however, 

Lalit  Pandat  this  point  was  not  urged  in  the  lower  Appellate  Court,  and  is 

S     ha    De   a  q1163^011    °*    foAt,    we  -cannot   allow    it   to    be  urged  now. 

Narayan     Secondly,  that  as  the  Courts  have  found  that  there  was  a  legal 

necessity,  the  deed  should  have  been  held  good  in  its  entirety. ; 

and,  thirdly,  that  the  mortgagee  having  enquired  and  used   due 

precaution  to  ascertain  the  existence  ff  the  necessity,  he  cannot 

be  prejudiced  by  the  manner  in  which  the  money  was  spent. 

The  pleader  for  the  special  appellant  has  endeavored  to  show 
us  that,  whether  the  transaction  be  one  simply  creating  a  lien, 
or  whether  it  be  one  absolutely  transferring  the  proprietary  right 
to  another,  the  law  in  ekber  case  is  the  same.  We  think,  how- 
ever, that  there  is  a  great  difference  between  the  two  cases.  The 
decisions  quoted  to  us  by  the  pleader  for  the  appellant  all  relate 
to  cases  of  sale,  and  are,  therefore,  not  applicable  to  the  case 
before  us.     Where  it  is  found  necessary  to  create  a  mortgage, it 

■ 

*s  clearly  the  duty  of  the  party  borrowing  the  money,  if  that 
party  has  but  limited  interest,  to  borrow  only  to  the  extent  of 
that  necessity.  He  has  no  right  to  create  a  lien  upon  the  pro- 
perty larger  than  that  which  is  needful  to  remove  the  pressing 
necessity  :  and  the  lender,  when  making  enquires,  is  bound,  it 
appears  to  me,  to  ascertain  what  is  the  extent  of  that  necessity 
before  making  the  loan.  It  would  be  no  good  answer  if  a  lender 
were  to  say  "  it  was  proved  to  me  that  there  was  a  necessity  for 
rupees  500,  and  therefore  I  have  lent  rupees  2,000."  The  lender 
can  only  be  protected  if  he  has  ascertained  the  extent  of  the 
necessity  and  lends  money  up  to  that  extent  only  (1). 

With  regard  to  the  third  objection  taken,  no  doubt  that  was 
the  point  which  should  have  been  enquired  into.  But  the  special 
appellant  did  not  put  it  in  issue,  and  it  appears  to  me  that  it  is 
now  too  late  to  raise  this  objection,  and  ask  us  to  send  the  case 
back  for  a  re-trial  on  this  point. 

We  think,  therefore,  that  the  special  appeal  should  be  dismissed 
with  costs. 

(1)  On  this  point  see  Rajaram  Tewari  118.  Particularly  the  remarks  of  Pea- 
v.  Lachman  Framd,  4  B.  L,  R.,  A.  C,  cock,  C,  J.,  pp  125  et  seqq. 
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[IN  THE  INSOLVENT  COURT.] 


Before  Mr.  Justice  Norman. 

In  the  Matteii  of  RAMSEBAK  MIS8ER.  1870 

May.  26. 

11  ^  12  VicLtc.  214,  s.  72— Act  VIII  o/1859,  a.  342-  Appeal  from. 

Commissioner  of  Insolvent  Cow#. 

Section  342  of  Act  VIII  of  185$>does  not  apply  to  appeals  from  the  orders  of  a  gee  also 

Judge  sitting  as  a  •Commissioner  of  the*  Insolvent  Court.    The  right  of  appeal  is  15  B.  L.  R. 

given  by  section  73  of  the  Indian  Insolvent  Act,  and  the  Court  cannot  impose  on  APP' 
the  appellant  a  condition  that  he  shall  give  security  for*the«  costs  of  such  an  appeal* 

This  was  an  application  that  security  might  be  given  for  the 
costs  of  an  appeal,  which  had  been  preferred  by  certain  persons 
from  an  order  Of  Mr.  Justice  Phear  sitting  as  Commissioner  of 
the  Insolvent  Court.  The  application  was  supported  by  the 
affidavit  of  A.  B.  Miller,  Official  Assignee,  and  was  made  on 
his  behalf. 

Mr.  Ingram,  for  the  Official  Assignee,  contended  that  the 
apppeal  was  to  be  governed  by  section  342  of  -4ct  VIII  of  1859. 
He  referred  to  the  cases  of  Monohur  Doss  y.  Khodrum  Begum  (1), 
Cazee  Muzhur  Hossain  v.  Denobundo  Sen  (2)  a 

Mr.  Woodroffe  contra. — Section  342  does  not  apply  to 
appeals  from  orders  of  a  Cdhimissioner  of  the  Insolvent  Court. 
Such  appeals  are  governed  by  section  73  of  the  Indian  Insolvent 
Act — In  re  Oholam  Rami  IQiaii  (3).  The  Insolvent  Court 
has  a  totally  distinct  jurisdiction.  It  is  not  mentioned  in  the 
Charter  which  gives  jurisdiction  in  other  respects  ;  and  sec- 
tion 18  of  the  Letters  Patent,  1865,  the  only  provision  with 
respect  to  Commissioners  in  insolvency,  provides  that  they  shall 
exercise  their  powers  under  the  law  for  insolvent  debtors,  which 
is  the  Indian  Insolvent  Act,  11  &12  Vict.,  c.  21.  The  appeal 
lies  to  the  High  Court  as  a  Court  administering  the  Insolvent 
Act.     An  analogous  case  is  that  of   appeals   under  section  15  of 

(1)  Bourke's  Rep.,  110. 

(2)  Id.,  119  ;  S.  C,  on  appeal,  Id.,  A  0.  C ,  40 

(3)  1  B.  L.  R.,  0.  C,  130 
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1870        the  Charter,  of  which  it  has  been  held,  in  the  case  of  Roy  Nandi- 

Inthk      pat  Mahata  v.  Alexander  Shaw  Urquhart  (1),  that  the  ordinary 

Ramsebak    ru*es  °*  ^P6**8  d°    not*  apply  to  them,  but    they  are  confined 
MiasiB.      to  the  point  on  which  the  Judges,  differ. 

Mr.  Ingram  in  reply.— Sejtion  78  gives  an  appeal  to  the 
Supreme  Court,  now  the  High  Courts  but  on  appeal  the  cases 
are  to  be  governed  by  the  procedure  jiudy  Act  VIII  of  1869. 
[Norman,  J.,  referred  4;o  the  wording  of  Rule  2,  on  page  92  of 
the  Apendix  to  Broughton's  A«t  VIII  of  1859,  in  which  the 
Insolvent  jurisdiction  is  not  mentioned  (2).]  That  shows  that 
the  Jnsolvent  jurisdiction  was  the*  same  as  thaj  urtier  Act  VIII, 
and  that  the  others  mentioned  there  were  different. 

Norman,  J. — It  appears  to  me  thaf  Mr.  WoodrdEEe's  argu- 
ment is  unanswered.     The  appeal  from  an  ofder  of  a  Commis- 

sionei  is  given  by  section  73  of  the '  Insolvent  Act,  and  no  law 
or  practice  of  the  Court  has  been  shown  wl ich  qualifies  that 
right,  or  which  brings  such  an  appeal  under  section  312  of 
Act  VIII  of  1859.  It  appears  to  me  that  that  section  does  not 
apply  to  appeals  from  a  pommissiot*er  of  the  Insolvent  Court. 
The  costs  of  this  application  to  be  those  of  the  appellants  if  they 
succeed  in  the  appeal. 

(1)  4  B.  L.  R-,  A.  C,  181.  or  Martrimonial  Jurisdiction,  ahull  be  re- 

(2) "  The  procedure  in  civil  cases,  wliich  gulated  so  farms  the  circumstances  of  the 

shall  be  brought  before  the  Court  in  the  csjse  will  admit  by  Act  VIII  of  1859 

exercise  of  its  admiralty,  Vioe»Admiralty  and  Act  XXIII  of  1861." 
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[APPELLATB  CIVIL.] 


Before  Mr.  Jkstup  Bwuley  and  Mr.  Justice  Mitter* 

•  1870 

MUSS  AM  AT  JAI  BAN -I  KU.NWAR  (one  op  the  Defendants)  April  26. 

'  v.  CHA^T  A  H  DHABI  SING  (P^aintitp.)*  '- 


Hindu  Law— Cfift—tteJigious  JZndovqnent — Trustee  with  Power  of  Appoint-  ' 
meat— Deed  of  Endowment— Failure  to  appoint  aew  Trustee — Meversion  to 
the  Heirs  of  the  Endows*.  *         '  ^ 

A.,  a  Hindu,  by  ft  deld  of  wukf»ama  (deed?  of  endowment)  ,af  ter  reciting  that  ho 

« 

ha'd  "  erected  and  prepared  a,  thakurbari  f temple)  and  »f^e  image  of  thahar  (idol) 
and  alao  a  sadavart  (alms-house)*  and  had,  in  way  of  wukf  (endowed  property) 
dedicated  certain  property  for  the  performance^  of  the  puja  (worship)  of  the  said 

thakwr  and  reparing  o$  the,  house,  flower  garden  and  tJ&kurbari,  and  appointed  his 
sister  B.t  the  manager  and  matvcaliJ(1*?toteo)  of  the  same,  authorised  B.  to  spend  the 
profits  in  the  performsfttqe  of  the  puja,  4c.  As  for  the  future  she  (B.)  should  appoint 
such  person  to  be  the  manager  and  matumli  as  n&y  "bd$ ound  by  her  to  be  fit,  <fcc.  ani 

n  like  manner  alf  successive  matttalis  should  have  righ^of  appointing  successively 
imatvoalis*  To  these  his  heirs  should  not  have  fifcht  to  prefer  any  claim,  Ac."  B 
died  without  having  appointed  any  matwali  (trustee)  to  succeed  her  in  the  manage- 
ment  of  the  trust.  On  a  suit  by  the  heir  of  B.  to  obtain  possession  of  the  property  0 
covered  by  the  deed  against  the  neirs  of  A.,  Held,  that  the  Managership,  on  failuro 
of  appointment  of  a  trustee,  reverted  to  the*fceirs  of  the  person  who  endowed 
the  property.  * 

One  Baboo  Harprasad  Singf,  by  the  following  deed  of  wukf- 
nama,  dated  14th  March  1851,  conveyed  Jo  his  sister  Mussamat 
Deojani  Kunwar  certain  parcels  of  property  for  certain  religious 
and  charitable  purposes  : —        • 

"  I  am  Baboo  Harprasad  Sing,  son  of  Baboo  Bunyad  Sing,  by 

"  caste  Brahmin,  zemindar,  inhabitant  and  owner,  mbkurraridar 
"  of  Mauza  Amuna,  Pergunna  Arwal,  Zilla  Behar. 

"  Where  as  there  is  no  certainty  in  the  life  of  man,  I,  there- 
fore,   having,    with    the    view  of  obtaining  the  blessings   of 
the  future  world,  erected  aud    prepared  a  thakurbari  in  the 
"  said  mauza  and  the     image     of  Thakur  Jankinathji  and  also 

*  Special  Appeal,  No.  2426,  from  the  decree  of  the  Officiating  Judge  of  Gya, 
dated  the  21st  Jnne  1869,  reversing  the  decree  of  the  Principal  Sudder  Ameen  of 
that  district,  dated  tho  20th  August  1867. 

26 


<( 


(< 


(t 
tt 

€< 


182  BENGAL  LAW#BEPORTS.  VOL.  V, 

1370        "  a  aadavart,  have  (in  the  way  of  wukf)  dedicated  the  whole 

Mussamat    "  and    entire   6-anna   odd   share    of  the   milkiat  (proprietory) 

^towa"    "  an(*   Mokurrari   land   out   of   the    whole  16  anna  of  Manza 

v.  "  Dindirmani  and  hamlet,  the  Nizamat  lancj  in  Pergnnna  Arwal, 

Dha^i  Sing.  "  appropriated  and  held  by  me,  with  all  rights,  Ac.,  everything 

"  connected  with  it,  with  the  exception  t)f^  those  exempted  by 

"  law,  from  1259  P.  (1852)  for  the  performance  of  the  puja  of 

"  the  said  thakur  and  repairing  of  the  house,  flower  garden,  and 

"  thakurbari,  and  appointed  Mussamat  Deojani  KnnWbr,  daughter 

u  of  Baboo  Bunyad  Sing,  and  the  sistgr  of  mine,  as  a  manager 

"  and  matwali    of   the   same.    #t   is   necessary  that  the   said 

Mussamat  having  remained    in  possession  of  the  said  share  of 

the  mauza,  shall,  after  paying  the  Government  revenue  and  the 

41  expenses  of  the  village;  &c,  spend  the  profits  in  the  performance 

of  the  puja  of  thef  thakurbari  and  repairing  of  the  temple, 

and  payment,  defraying  of  the  expenses  of  the  same,  together 

with  the  salaries  of  the  ^prvants  and  puj ari {priest).     As  for 

the  future  she  should  appoint  such- person  to  be  .the  manager 

"  and  matwali  as  may 'be  found  by  her  to  be  fit,  intelligent,  and 

"  honest,  and  in  the  like  manner  all  the  successive    matiBalis 

<€  shall  have  the  ryjht  of  appointing  successively  matwalilt.     To 

f<  these  my  heirs  and  representatives  have  not,  and  shall  not  have 

,r  the  right  to  profe&any  claim,  objection  and  dispute,  and  accord- 

"  ingly   these  few   words  have   been  executed  in  the  way  of  a 

''  wakftiama,  so  that  it  may  be  of  use  at  the  time  of  need.     The 

"  14th  March  1861."    • 

He  also  executed,  on  the  same  date,  a  deed  of  bakhshishnama,  or 
deed  of  gift}  absolutely  conveying  certain  parcels  of  property  to 
Deojani.  Deojani  died,  and  Chat  tar  dhari  Sing,  the  brother  of 
Deojani's  husband,  sued  the  widowsrof  Harprasad,  for  possession 
amongst  others  of  the  property  covered  by  the  said  deed,  as  the 
heir  and  legal  representative  of  Deojani  under  the  Hindu  law, 
and  which  had  been  withheld  from  him  by  the  defendant. 

The  defence  set  up  was  (inter  alia)  that  the  endowed  property 
was  not  the  stridhan  of  Deojani,  and  was  not  therefore  subject 
to  the  law  of  inheritance. 

•  The  Subordinate  Judge  held,  that  the  law  of  inheritance  did 
not  apply  to  the  lands  endowed  for  charitable  purposes,  and  that 
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the  heirs  of  the  donor  were  entitled  to   act  as  the  managers        1870 
thereof.     He,  accordingly,  ^dismissed  the  claim  for  the  property     Mussamat 
covered  by  the  deed  of  endowment"  'kukwar1 

• 

On[appeal,  the  Judge  found,  from  the  circumstances  of  the  case,     ohattab 
and  the   terms  of  the  deed,    that    Harprasad    meant  to  make  Dhabi  Sing, 
over  the  property  to  Deojani  absolutely,  with  the  service  attached 
to  it  of  performing  certain  worship,  and  keeping  up  certain  tem- 
ples.    He,  accordingly,  passed  a  decree  \n  favor  of  the  plaintiff. 

The  defendants  appealed  to  the  High  Court. 

Baboos  Anukul  Chandra  Mooherjee  and  Chandra  Madhab 
Ghose,  for  the  appellants,  contended  that,  as  Deojani  had 
died,  without  having  made  an  appointment  in  terms  of  the 
deed,  the  office  of  'sebait  would  go  to  the  heirs  of  the  donor,  and  not 
to  the  heirs  of  the  first  sebait.  There  was  no  absolute  gift  to 
Deojani.     She  was  merely  a  manager  or  trustee,,  with  power 

to  appoint   future    trustees.      She    has  failed  to  carry  out  the 
power.     The  trusf  reverts  to  the  donor  or  his  heirs. 

Mr.  Twiddle  (Mr.  Gregory  with  him)  fotrtha  respondent  con- 
tended that  failure  to  make  an  appointment  could  not  go  against 
Deojaai's  heirs.  There  was  an  absolute  appointment  under  the 
deed. 

Bayley,  J*— In  these  cases  one  Harprasad  is  admittedly 
the  original  owner  of  the  property.  The  plaintiff,  Chattar  Dhari 
Sing,  is  the  brother  of  the  husband  of  Deojani,  a  sister  of  the 
said  Harprasad,  and  sues  as  her  heir,  on  the  ground  that  she 
(Deojani)  had  derived  the  properties  in  suit  from  her  brother,the 
said  Harprasad.  The  defendants,  special  appellants,  before 
us,  Jaibansi  Kunwar  and  Pit  Kunwar,  are  widows  of  the  said 
Harprasad. 

It  appears  that  Harprasad  executed  two  deeds ;  one  a  bakh- 
shishnama,  and  the  other  a  wukfnarrvt,  dated  the  14th  March 
1857,  passing  certain  properties  to  Deojani.  In  rogar^  to  the 
bakhshishnama,  both  the  Courts  below  have  decreed  the  plaintiff's 
suit,  and  the  defendant,  Jaibansi  Kunwar,  special  appellant* 
in  case  No.  2426,  does  not  take  any  objection  to  this  part  of  the 
lower  Appellate  Court's  judgment.  ....        * 
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iSfr*  Yfe  now  come  to  the  deed   of  wukfnama  of  the   same  date. 

Mdseulmat    That  is   a  deed    which   makes    Dtiojani   matwali  (trustee)    of 

•  kdnwae     certain  properties  alloted  for  the  maintenance  of  the  worship 

v-  of   thahur  (idol),   and   thakurbari   (its   temple).      One    of    the 

Dhabi  81210.  conditions  in  that  deed  is,  that  each  successive  matwali  shall 

have  the  power  of  appointing  each  his  successor,  but  it  makes 

no  provision,  in  case  there  should  he  failure  in  such  nomination. 

It  so  happens  in  this  case  that  Deojani  died  without   nominating 

any  successor,    and    the    plaintiff   sues,  as  heir  of  Deojani,  to    • 

enforce  his  right  of  succession. 

Now  the  real  test  of  the  plaintiff's  right  in  this  matter  is  to 
see  how  Deojani  received  the  property.  Now  Deojani  did  not 
receive  the  property  by  any  right  of  inheritance,  purchase,  or 
co-parcenry;  but  as  the  property  of  the  idol,  endowed  by  Hai- 
prasad/  of  which  she  was  by  the  terms  of  the  deed  and  the 
nature  of  the  endowment,  simply  made  a  matwali.  As  before 
observed,  one  of  the  provisions  of  the  trust  failed,  so  far  as  it 
regarded  the  nomination  by  Deojani  as   matwali  of  a  successor 

to  that  office,  but  the  property  is  always  the  property  of  the  idol 
under  the  management  of  the  matwali ;  and  in  that  view,  the 
managership  must  revert  to  the  heirs  of  the  person  who  endowed 
the  property. 

In  this  view  we  hold  that,  as  regards  so  much  of  the  property, 
as  is  concerned  by   the    wukfnama,    the  judgment  of    the  lower 

Appellate  Court  must  be  reversed,  and  the  plaintiff's  suit  dis- 
missed. 


Before  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Qlover. 

1870  TARINI  PRASAD  GHOSE  (Dwbndant)  v.  KHUDUMANI 

March  7.  DEBI  (Plaiktipf)  * 

Act  VIIIofl8b9,  s.  7— Cause  of  Action. 

At  a  sale  for  arrears  of  rent,  A.  became  the  purchaser  of  a  tertain  patni 
talook.    B.,  whose  patni  right  had  been  sold,  sued  for  and  obtained  a  decree  for 
reversal  of  the  sale  on  the  ground  of  irregularity.     In  the  meantime,  A.  had  com- 
mitted default,  and  the  patni  was  again  sold  for  arrears  of  rent.    The  zemindar 
drew  out  from  the  Colleotarate  the  amount  due  to  him.    C,  who  had  bought  B.'a 

•Regular  Appeal,  No.  87  of  1869,  from  a  decree  of  the  Subordinate  Judge  of 
Kuddea,  dated  the  25th  February  1869. 
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right,  title,  and  interrst  in  his  decree,  now  sued  A.  for  recovery  of    the  surplus         1870 
•  proceeds  of  sale  in  the  hands  of  the  Collector,   and  obtained  a  decree.      He  after-  m  Pka- 

wards  sued  A,  for  mesne   profits  for  the    time  which  he  was  in  possession  of    sad  Ghose 
the  patni  talook.    This  was  a   suit  by  C.   against  A.  for  recovery  of  the  amount  r- 

drawn  out  by  the  zemindar,  on  the  ground  that,  in  consequence  of  A .  having  collected         ii»Bl  * 
the  rent  8  from  the  talook,  whicn  were  to  go  towards  payment  of  the  rent  due  to  the 
zemindar,  and  having  fraudulently  withheld  such  payment,  he  had  sustained  damage 
to  the  extent  of  the  amount  taken  by  the  zemindar. 

Held,  that  the  suit  was  barred  by  section  7,  Act  VIII  of  1859. 

Habkeer  Khan  v.  Kaili  Doss  Dey  (1)  distinguished. 

This  was  a  suit  for  recovery  of  damages  The  plaint  stated 
that  a  patni  mehal,  called  Pergunna  Blassey  and  Dehi  Mogul- 
parra,  was,  on  the  2nd  Jaisti  1265,  B.  S.  (15th  May  1858),  sold 
for  Arrears  of  rent  due  to  the  zemindar,  and  purchased  by  the 
defendant ;  that  in  a  suit  by  the  patnidars  to  set  aside  the  sale  for 
irregularity,  the  sale  was,  by  a  decree  of  the  Judge  of  Nuddea, 
set  aside,  which  decree  was  confirmed  by  the  High  Court  on  the 
30th  June  1863  ;  that  pending  these  proceedings,  the  defendant , 
although  he  had  collected  the  rents  from  the  ryots,  failed  to  pay 
rent  to  the  zemindar,  and  the  patni  mehal  was,  on  the  2nd  Jaisti 
1269  B.  S.  (15th  May  1862),  again  sold  and  purchased  by  one 
Rakhaldas  Mookerjee,  for  rupees  98,000  ;  that  the  -zemindar  drew 
out  rupees  36,111-2-8  in  satisfaction  of  rent  and  interest  due  to 
him,  and  a  sum  of  rupees  980  was  deducted  on  account  of  fees  due 
to  Government ;  that  there  was  a  balance  of  rupees  60,908-13-4 
out  of  the  proceeds  of  sale  of  the  said  mehal ;  that  the  right,  title, 
and  interest  of  the  said  decree-holders  of  and  in  the  decree 
setting  aside  the  sale  being  sold  in  execution  of  another 
decree  which  had  been  passed  against  them,  the  plaintiff  had  be- 
come the  purchaser  thereof.  And  the  plaintiff  claiirfed  that,  in- 
asmuch as  the  defendant,  having  collected  the  rent  due  from  the 
ryots  had  fraudulently  withheld  payment  of  rent  to  the  zemindar, 
she  (the  plaintiff)  was  entitled  to  recover  from  the  defendant  the 
amount  of  rent  and  fees  which  had  been  deducted  from  the 
proceeds  of  sale  as  a  special  loss  to  him. 

The  defence  was  that  the  plaintiff  had  brought  a  suit  against 
tlie  defendant  to  obtain  the  surplus  proceeds  of  sale  of  the 
patni  talook  which  remained  in  the  ^hands  of  the  Collector  after 

(1)  1  W.  R..  199. 
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1870        payment    of   the  rent  due  to  the  zemindar,  and  had  obtained  a 

Tariki  Pra-  decree   therefor  ;  that    she  had  also  brought  a  suit  against  the 

sad  Ghosb    <jefen(jailfc  for  recovery  of  the  mesne  profits  of  the  patni    mehal 

Khudomani   during  the  time  he  had  been  in  possession  ;  that,  inasmuch    as 

she  had  not  included  the  present  claim  in  either  of  those  suits, 

she  must  be  held  to  have  relinquished  her  present  claim. 

The  Subordinate  Judge  held  that  "  the  cause  and    aspect   of 

the  suits,  which  had  been  preferred  for  obtaining  the  surplus 
proceeds  of  sale  and  mesne  profits,  were  not  based  upon  the  same 
cause  of  action ;  that  in  the  suit  for  the  surplus  proceeds  of  sale, 
the  co-sharers  had  been  made  defendants,  and  no  liability  attached 
to  them  ;  that  the  issues  in  the  present  case  were  different  ;  that 
the  present  case  was  wholly  different ;  that  in  this  suit  a  single 
individual  had  been  made  defendant ;  that  the  issues  were  unlike/' 
He  cited  Sabheer  Khan  v.  Kali  Dow  Dey  (1),  and  passed  a 
decree  in  favor  of  the  plaintiff. 

The  defendant  appealed  to  the  High  Court* 

Baboo  Hem  Chandra  Banerjee,  for  the  appellant,  contended  that 
the  plaintiff  having  omitted  to  include  the  present  claim  in  her 
former  suits,  she  was  precluded  from  now  suing — Section  7  (2)> 
Act  VIII  of  1859.  The  cause  of  action  was  the  same*  The 
original  claim  was  for  a  portion  only  of  the  proceeds  of  sale. 
The  present  claim,  although  brought  under  color  of  a  suit  for 
damages,  is  virtually  a  claim  for  another  portion  of  the  proceeds 
of  sale  which  had  been  taken  away  by  the  zemindar ;  the  cause 
of  action  was  the  sale  of  the  talook,  and  the  subject  of  all  the 
suits  is  the  proceeds  of  such  sale.     The  suit  cannot,  therefore,  lie. 

Baboo  Ramesh  Ohandra  Mitter,  for  the  respondent*  contended 

that  the  two  suits  did  not  arise  on  the  same   cause  of  action. 
The  suit  for  surplus  proceeds  of  sale  was  not  in  consequence 

(1)  1.  W.  R.,  199.  in  tike  jurisdiction  of  any  Court.     If  » 

(2)  Act  VIII  of  1859,  8.  7—"  Every  plaintiff  relinquish  or  omit  to  sue  for  any 
Bait  shall  include  the  whole  of  the  claim  portion  of  his  claim,  a  suit  for  the  portion 
arising  out  of  the  cause  of  action,  but  a  so  relinquished  or  omitted  shall  not  af- 
plaintiff  may  relinquish  any  portion  of  terwards  be  entertained. 

his  claim  in  order  to  bring  the  suit  with- 
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•  •  of  any  default  of  the  defendant,  but  merely  because  the  plain-  1870 
tifPs  name  had.  not  been  registered  as  a  proprietor  in  the  Collec- 
tor's books,  and  the  Collector  had  refused  to  pay  her.  The 
defendant  did  not  withhold  her  claim.  The  cause  of  the  present 
action  is  the  withholding  of  a  right  and  a  denial  of  a  claim  by 
the  defendant.  Here  the  defendant  had  refused  to  make  good 
to  the  plaintiff  the  loss  which  she  had  sustained  in  consequence 
of  her  money  having  been  applied  in  liquidation  of  a  debt  justly 
due  from  the  defendant. — Sabheer  Khan  v.  Kalli  Doss  Bey  (1) 
was  in  point. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J. — The  present  case  resembles  in  many  points  that 
of  Tarni  "Prasad   Ohose  v.  Raghab   Chandra  Bandopadhya    (2) 

(1)  1.  W.  B„  199.  co-sharers,  afterwards,  brought  a  suit  to 

(2)  Before  Mr.  Justice  L.  8.  Jackson    have  that  sale  set  aside  upon  the  ground 

and  Mr.  Justice  Glover.  of  an  informality   in    the   proceeding* 

TARINI  PR  AS  AD  OHOSE  (Defendant)  before  sale,  and,  upon  that  ground,  the 

v.  RAGHAB  CHANDRA  BANDOPA-  sale,  eventually,  was  set  aside. 

DH  Y  A  (PlaIstiff).*  Tarini  Prasad,  who  was  directed  to  pay 
2let  February  187°.  his  own  costs,  in  defending  that  suit,  in 
Baboo   Hemchandra  Banerjee  for  ap-  consequence  of  his  having  maintained 
pellan  t.  that  the  sale  had  been  regular,  appealed 
Baboo  Ashutash  Chatter jee  for  respondent  against  the  judgment  to  this  Court j  and 
The  judgment  of  the  Court  was  deli-  while    that   appeal    was    pending,    he 
vered  by.  committed  default  in  the  payment  of  re n  t 
Jackson,  J. — lb    seems    to  me  quite  and  the  patni  was  again  sold,  and  pur- 
unnecessary  to  go  beyond  the  first  two  chased  by  a  third  party, 
points  w  hich  have  been  raised  in  this  Subsequent  to  that  re-sale,  the  right, 
appeal.  title,  and  interest  of  one  Taramani,  who 
The  plaintiff's  claim  in  this  case,  as  was  not  a  party  on  the  record  of  the  on- 
set forth  in  his  plaint,  appears  to  me  to  ginalsuit  for  setting  aside  the  tint  sale, 
be  one  of  the  most  monstrous  that  I  have  but  who  is  alleged  to  have  had  a  certain 
ever  heard  of.    On  account  of  default  in  interest  in  it,  devolved,by  her  death  upon 
the  payment  of  rent  to  the  zemindar  by  a   relation*    named    Beharilal.    Against 
several  co-sharers,  one  of  whom  the  pre-  that  Beharilal,  the  present  plaintiff  held 
sent  plaintiff  claims  to  represent,  the  pat-  a  decree,  and,  in  satisfaction  of  that  de- 
ni  talook  which  they  held  was  put  up  cree,  he  caused  those  rights  of  Taramani 
for  sale,  and  purchased  by  the  defend-  which  had  so  devolved  to  be  put  up  for 
ant,  Tarini  Prasad  Ghose,    One  of  the  sale,  and  purchased   them  himself  for 

rupees  6. 
*  Regular  Appeal,  No.  85  of  1869,  from  a  decree  of  the  Subordinate  Judge  of 
Nuddea,  dated  the  25th  February  1869. 
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which  was  decided  by  us  on  tha  21st  of  February  last, # 
which  arose  out  of  another  suit  brought  by  Baghab  Chandra 
Bandopadhya  against  the  same  Tarini  Prasad  G-hose.  There 
was  a  certain  patni  talook  which  was  the  property  of  Shasimakhi 
Barmonya  and  others.  That  patni  talook  was  pat  up  for  sal« 
for  arrears  of  rent,  and  purchased  by  the  defendant  Tarini 
Prasad.  The  ex-patnidars  brought  a  suit  in  the  Judge's  Court, 
and  succeeded  in  getting  the  sale  reversed,  on  the  ground  of 
certain  irregularities  ;  but,  in  the  meantime,  Tarini  Prasad,  the 
purchaser,  had  himself  committed  default  in  the  payment  of  rent, 


It  being  impossible  to  execute  the 
decree  for  setting  aside  the  sale,  by  re- 
covery of  possession  of  the  patni  by 
reason  of  the  second  sale,  this  plaintiff 
first  sued  Tarini.  Prasad  and  certain 
other  personate  obtain  a  fractional  part 
of  the  surplus  proceeds  of  the  second 
sale  and  he  seems  to  have  recovered  a 
decree  for  that.  Ho  then  sued  Tarini  Pra- 
sad for  a  similar   share  of  'the  wasilat 

accruing  for  the  time  that  Tarini  Prasad 
had  possession  of  the  patni,  and  he  reco- 
vered that :  and  now  he  brings  a  third 
suit  (on  the  same  cause  of  action,  as  it 
seems  to  me,)  for  compensation,  valuing 
the  patni  at  six  lacs  and  ten  thousand 
rupees,  and  adding  thereto,  the  Bum  of 
37,000  rupees  which  the  zemindar  had 
taken  from  the  Collector's  treasury  as 
rent  due  to  him  out  of  the  98,000  rupees 
for  which  the  patni  Bold,  and  adding 
these  two  sums  together,  he  claims  as 
his  share  18,298  rupees,with  interest,  as 
being  the  balanoe  of  the  proceeds  of  his 
original  investment  of  6  rupees. 

Thia^laintjit  is  strange  to  say,  rest- 
ing entirely,  as  it  does,  upon  the  sale  in 
execution  of  decree,  was  filed  without 
the  certificate  of  sale.  The  certificate  of 
sale  is  not  upon  the  record.  It  is  not  easy 
for  us,  therefore,  to  say,  ra  the  absence 
of  that  document,  whether  the  plaintiff 
purchased  anything  at  all,  and  what  he 
did  purchase.  It  is  quite  dear,  however, 
that  he  made  this  purchase  after  all  right 
to  recover  possession  of  the  patni  had 
passed  away.and  it  was  no  doubt  because 
that  right  had  so  passed  away  that  he 


made  his  purchase  at  so  incredibly  cheap 
a  rate.  That  being  so,  it  appears  to  me, 
that  whatever  the  plaintiff  was  entitled 
to  recover  against  these  defendants,  by 
reason  of  that  purchase  and  under  the 
decree  already  mentioned,oonstituted  one 
single  cause  of  action,  and  that  he  was 
bound  to  include  in  the  suit,  which  he 
brought  upon  that  cause  of  action  every, 
thing  to  which  he  was  so  entitled. 

The  pleader  for  the  plaintiff,  respon- 
dent, before  as,  has  shown  a  good  deal 
of  uncertainty  as  to  whether  he  wonld 
deal  with  the  subjects  of  the  two  suits, 
nimbly,  wasilat  and  compensation,  as  two 
distinct  things,  or  as  the  same  things 
sought  for  on  two  different  grounds  • 
but  whichever  way  it  be,  it  seems  quite 
immaterial,  because  it  is  quite  dear  that 
the  plaintiff  was  bound  to  include  in  one 
Buit  the  whole  claim  which  accrued  under 
that  sale,  whether  made  up  of  distinct 
things,  or  the  same  thing  under  itwo 
different  names.  The  plaintiff  having 
omitted,  when  he  brought  his  first  suit 
against  the  defendant  in  this  cause  of 
action,  to  sue  for  the  compensation  now 
claimed,  canndf  be  allowed  to  maintain  a 
separate  suit  just  now.  There  would 
otherwise  be  no  end  to  the  proceedings 
against  the  defendant,  arising  out  of  this 
one  right.  I  think  this  consideration  is 
quite  sufficient  to  exclude  the  plaintiff 
from  recovering  anything  in  the  present 
suit,  and  it  is  therefore  unnecessary  to 
go  into  the  other  points.  The  judgment 
of  the  lower  Court  will  be  reversed,  and 
the  plaintiff's  suit  dismissed   with  costs. 
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and  a  re-sale  had  taken  place,  at  which  the  the  patni  fetched  the        187° 
price  of  98,000  rupees.     Out  of    that  sum,  an    amount   of  about  taeini  Pra- 
37,000  rupees  was  taken  by  the  zemindar  on  account  of  rent  due   8AD  ^HoaR 
to  him,  and  there    remained    in  the  Collectorate    the  balance  of  Kwoujiam 
more  than    60,000  rupees  which    stood  to    the  credit    of  Tarini 

Prasad. 

In  this  state  of  things,  the  right,  title,  and  interest  accruing 
to  Shashimakhi  Barraouya  and  others,  in  the  patni  previously 
mentioned,  accruing  by  virtue  of  the  decree  by  which  the  sale 
had  been  reversed,  were  put  up  for  sale,  and  purchased  by  the 
plaintiff  Khudumani.  She,  thereupon,  obtained  from  the  Civil 
Court  a  certificate  declaring  her  to  have  become  the  purchaser 
of  that  right,  title,  and  interest.  This  was  on  the  28th  December 
1864. 

It  should  be  mentioned  that,    previously  to    this    purchase  by 

the  plaintiff,  the  right  of    Shashimakhi    to  wasilat  of  this    patni 
had  been  sold  privately  to  a  certain  Benimadhab. 

The  plaintiff,  after  acquiring  these  rights,  in  the  first  instance, 
brought  a  suit  for  wasilat,  excluding  the  share  of  Shashimakhi, 
which  had  been  already  recovered  by  Benimadhab ,  and  obtain- 
ed a  decree  which  was  made  the  subject  of  appeal  to  this  Court, 
and  that  case  was  ultimately  compromised  with  the  defendant, 
Tarini  Prasad,  for  the  sum  of  8,500  rupees  ;  and  on  the  12th 
February  1866,  the  plaintiff  brought  a  separate  suit  against 
Tarini  Prasad  Grhose,  which  is  headed  "  claim  for  43,854  rupees 
"  5  annas  and  9  pie,  on  account  of  surplus  sale  proceeds."  The 
plaint  set  forth  the  purchase  by  Tarini  Prasad,  the  default  by 
him,  the  re-sale,  the  fact  of  money  standing  in  deposit  in  the 
Collector's  office  after  payment  of  the  zemindar's  rent,  the  pur- 
chase by  the  plaintiff  of  the  rights  and  interests  of  Bhashi- 
makhi  and  others,,  and  it  sought  to  establish  the  right  of  the 
plaintiff  to  recover*  the  share  which  she  had  acquired  by  pur- 
chase of  that  sum  in  deposit  which  amounted  to  rupees  43,854-5-9. 

It  seems  that  in  that  suit,  certain  persons,  co-sharers  of. 
Shashimakhi,  presented  petitions  in  which  they  contested  the 
right  of  the  plaintiff  to  recover  anything  by  reason  of  her  pur- 
chase, but  those  objections  (it  does  not  appear  what  investigation 
took  place)  were  overruled,  and  the    plaintiff  got  a  decree  for  the 
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1870       greater  part  of  the  amount  claimed 'against  Tarini  Prasad,  but 
Tabwi  Pba-  without  costs,  the  alleged  share  purchased  by  the  plaintiff  turn- 
810  v."08*   *n&  ou*  ^°  ^e  incorrectly  stated,  but  costs  were  awarded  against 
Khudumam  those  parties  who  had  intervened  :    and  it    seems  that  she  drew 
out  the  money  for  which  she  had  thus  obtained  a  decree. 

She  now  brings  a  third  suit  against  the  defendant,  alleging 
that  "  though  the  above  mentioned  defendant  was  in  possession  of 
the  patni  mehal  in  question  in  1268  (1861),  had  realized  the  rents 
from  the  darpatnidar,  had  secured  decrees  for  rent  against  him, 
and  subsequently  reaped  the  fruits  thereof,  yet  he  fraudulently 
neglected  to  pay  the  rents  of  the  zemindar.  The  said  rents, 
together  with  interest  and  costs,  have  been  satisfied  from  the 
sale  proceeds,  as  also  the  Government  fees  have  been  deducted 
from  the  same.  The  amount,  therefore,  thus  deducted  from 
the  sale  proceeds,  must  be  considered  as  a  special  loss  entailed 
by  the  defendant  on  the  real  value  of  the  aforesaid  talook  of 
Shashimakhi  Barmonya,  and  her  co-sharers  ;  for  the  nature  of 
the  right,  which,  under  the  order  setting  aside  the  first  sale, 
had  accrued  to  the  above-mentioned  former  patnidars  for 
obtaining  back  possession  of  the  mehal,  was  changed  by  the 
second  auction  sale  consequent  on  the  fraud  of  the  defendant, 
and  eventually  resolved  into  a  mere  title  to  obtain  tho  sale 
proceeds.  Consequently,  the  above-mentioned  former  patni- 
dars had  also  a  title  accrued  to  them  for  obtaining  from  the 
defendant  compensation  on  account  of  the  deduction  which 
has  been  made  from  tho  above-mentioned  sale  proceeds,  con- 
sequent on  the  fraudulent,  unjust,  and  improper  conduct 
adverted  to  of  the  defendant.  Therefore,  out  of  rupees  37,961-6-8, 
which  have  been  deducted  from  the  above  mentioned  sale 
proceed?,  I  have  a  right,  derived  in  virtue  of  my  auction- 
purchase,  to  obtain  rupees  6,168-3-1,  on  account  of  Shashimakhi's 
2  anna  13  ganda  1  cowrie  and  1  kraut  share,  as  well  as  interest 
thereon,  rupees_4,441-8,  aggregating  rupees  10,609-1 1-9,"  which 

accordingly,  the  plaintiff  claims  from  the  defendant. 

It  appears  to  me,  as  I  have  already  remarked,  during  the  argu- 
ment in  this  case,  that  the  case  bristles,  so  to  say,  with  difficul- 
ties for  the  plaintiff,  who  has  to  meet  four  or  five  most  cogent 
reasons  against  her  being  entitled  to  recover  anything  under  this 
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#  plaint ;  but  the  only  question  which  we  are  really  called  upon        18^Q 
to  decide,  is,  whether  the  suit  is  not  barred  by  section  7   of  the  Tarini  Pra- 
Code  of  Civil  Procedure.  v. 

It  appears  to  me  that  the  suit  is  so  barred,  I  am  inclined  to  KM^^A3Xl 
think  that  the  claim  to  wasilat,  as  well  as  the  claim  to  any  por- 
tion of  the  sale  proceeds,  constitute  parts  of  the  whole  claimN 
which  the  plaintiff  had  arising  out  of  the  same  cause  of  action. 
But  whether  that  be  so  in  respect  of  the  wasilat  or  not,,  it  seems 
to  me  abundantly  clear,  that  the  plaintiff's  claim  to  the  amount, 
sought  for  in  the  present  suit  undoubtedly  formed  a  portion  of 
the  sum  claimed  which  comprised  the  amount  recovered  in 
the  first  suit  for  surplus  proceeds  of  sale..  This  sum  o£ 
rupees  37,000,  of  which  the  plaintiff  now  seeks  to  recover  a 
part,  was  actually  a  portion  of  the  entire  sum  of  money  paid 
in  and  originally  standing  in  the  defendant  Tarini  Prasad's 
name  on  account  of  the  purchase-money  of  the  patni  talook. 
The  plaintiff's  first  suit,  as  it  were,  admitted  that  the  original 
proprietor  of  the  patni  could  only  be  entitled  to  recover  that 
portion  of  the  proceeds  of  sale  which  remained  over  and  above 
after  payment  of  the  zemindar's  rent  ;  and,  accordingly,  the 
plaintiff  laid  claim  in  that  suit  to  a  portion  of  that  balance  alone. 
There  either  was  a  just  and  righteous  claim  to  the  amount  o£ 
rupees  37,000  or  a  portion  of  it,  or  there  was  not.  If  there 
was  a  just  claim  to  that  amount,  it  appears  to  me  that  the  plain- 
tiff was  certainly  bound  to  ask  for  it  in  the  first  suit,  and  that 
if  she  omitted  to  do  so,  then,  she  comes  within  the  meaning  of 
the  7th  section  of  the  Act,  and  having  relinquished  or  omitted 
to  sue  for  a  portion  of  the  claim  accruing  at  that  time,  her  suit, 
for  the  portion  so  relinquished  or  omitted  cannot  be  afterwards 
entertained. 

The  pleader  for  the  respondent  contended,  with  great  ingenuity 
and  force,  that  the  causes  of  action  were  distinct.  It  was  stated 
also  that  the  parties  were  not  the  same  ;  and  moreover  a  mode 
of  stating  plaintiff's  claim  was  resorted  to  which  was  never 
thought  of  in  the  Court  of  first  instance. 

The  plaintiff's  claim,  now,  was  stated  to  be  to  recover  a  sum  of 
money  which  had  been  improperly  paid  out  of  moneys  belonging 
to  the  plaintiff  to  satisfy  a  debt  of  the  defendant.    This,  it  was- 
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18  yQ       stated,  was  the   cause  of  action  in  the  present  suit,   and  was 
Tasini  Pra-   wholly  distinct  from  the  cause  of  action  in  the  previous  suit. 

BAD  GH08JC  J  .... 

v.  It  appears  to  me  that  there  is  nothing  in  that  contention.     It 

Djbbi.        did  not,  in  the  least,  matter  to  the  plaintiff  where  the  money  went 
or  what  became  of  it.    Both  the  money  claimed  in  the   present 
suit  and  in  the  first  suit,  were  portions  of  the  amount  claimable, 
whether  justly,  or  not,  by  the  plaintiff  under   the  original  pur- 
chase.    It  was  stated  that  the  first  suit  was  not   against  Tarin  i 
Prasad,  at  least  that  the  decree  was  not  against  him.  It  seems  to 
me  that  this  is  wholly  untenable.     Not  only  in  the  plaint  headed 
€t  for  the  recovery  of,  or  claim  for,  rupees  43,000,"  and   the  suit 
is  one  brought  against  Tarini  Prasad  alone,  but  the  decree  is  a 
decree  for  the  larger  portion  of  that  money,  and  it  is  directed 
to  be  recovered  by  the  plaintiff  out  of  the   sum    standing  in 
deposit  in  the  Collector's  treasury  in  the  name  of  Tarini  Prasad. 
We  have  been  much  pressed  with  a  case  of   Sabheer  Khan  v. 
Kalli  Doss  Dutt    (1).     It  is   contended   that  that   is  a  similar 
case   to  the  present,  where   a   Division   Bench   of   this    Court 
held  that   section  7,  Act   VIII  of  1869,  would  not  apply  ;  but 
that,  it  appears  to  me,  was   an  entirely  different  case   from  the 
present.     The  learned    Judges   who    decided   that  case,  say — 
''the   plaintiffs    and  defendants   were   formerly    co-sharers    in 
"a  talook    which    was   sold    by  the    zemindar  for  arrears   of 
"  rent.     The  surplus  proceeds  of   the  sale,  after   deduction  of 
"  the  rent  of  the  year  for  which  it  was  made,  and  of  previous 
"  years*  rent  for  the  arrears  of  which  the  zemindar  held  decrees 
"  was  divided  among  the  co-proprietors.  The  plaintiff  brought  his 
"share  (two  annas)  of  the  talook  in  the  year  1263  (1865)  at  a  sale 
"  in  execution  of  a  decree."  The  learned  Judges  then  go    on  to 
say  i(  After  the   sale  of  the  talook,  the  plaintiff  applied  to  the 
"  Collector  for  payment  of  his  share   of  the  proceeds  ;   but  the 
"  sale  to  him  being   then  unregistered,   the  Collector  required 
€t  him  to  establish  his  interest  in  the   proceeds  by  a  civil  suit. 
*r  Accordingly,   the  plaintiff   sued  the  present    defendants,  and 
"  obtained  a  decree  establishing  his  right  to  2-16ths  of  the  surplus 
"  proceeds ;  such  surplus,  in  fact,  then  being  the  surplus  remain - 

(1)  1  W.  R.,  190. 
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y  ing  after  the  payment  of  all  arrears  due  to  the  zemindar  ;"        1870 
and  farther  on  they  say  the   only  question   in  the    case,   is,   Tarini  Pra- 
"  whether  the  plaintiff* s  former   suit  does  not  debar  him  from  Vm 

"  maintaining   the  present  suit/'  and  again  "  whatever  may  be  KhF)UMAX1 
"  the  precise  extent  of  the  operation  of  the   section,  we  think  it 
cr  does  not  exclude  the  plaintiff  from  his  present  action.     The 
"  former  suit  was  rendered  necessary  by  the  requisition  of  the 
"  Collector  who  properly    declined  to   recognize  the  plaintiff's 

"  right  to  any  share  in  the  fund  then  in  the  Collectorate,  until 
"  he  had  established  his  right  thereto  by  suit."  That  was  a  suit, 
therefore,  against  the  co-sharers  for  the  purpose  of  establishing 
the  right  of  the  plaintiff  as  between  him  and  them.  The  judg- 
ment goes  on  tosay— '*  besides  his  right  to  2-16ths  in  that  fund 
as  it  then  stood  (reduced  by  payment  of  the  zemindar  of  all 
arrears),  he  had  a  personal  claim  against  the  old  proprietors, 
or  some  of  them,  in  respect  of  the  portion  of  the  rents  of  the 
year  1263  (1856)  which  had  been  taken  from  his  share  of  the 
property."  That  was  clearly  and  altogether  a  distinct  subject- 
matter.  It  was  a  personal  claim  which  the  plaintiff  had  against 
his  co-sharers,  and  which  he  was  at  liberty  to  have  satisfied  out 
of  any  fund,  or  any  property  of  theirs  which  he  could  find. 
This,  on  the  other  hand,  is  a  case  in  which  there  are  two  suits 
brought  by  the  same  plaintiff  against  the  same  defendant  to 
enforce,  as  it  seems  to  me,  manifest  portions  of  the  same  claim 
arising  out  of  the  same  cause  of  action.  I  think,  therefore,  the 
defendant  was  clearly  entitled  to  be  protected  from  such  vexa- 
tious proceedings,  and  that  the  suit  ought  to  have  been  dismissed 
on  that  ground  alone ;  and  therefore  it  is  unnecessary  to  go  into 
other  points  in  the  case  or  to  call  upon  the  pleader  of  the 
respondent  to  argue  them.  I  think  that  upon  the  ground  I  have 
stated,  the  decision  of  the  lower  Court  ought  to  be  set  aside,  and 
the  plaintiff's  suit  dismissed,  with  costs. 


it 
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Before  Mr.  Justice  L.  8.  Jackson  and  Mr.  Justice  Phear. 

„  18?°        GOPAL  CHANDRA  BISWAS  (Decree-holder),  v  RAMJAN  SIRDAR 
march,  9.  / _  ■         .  _ 

AND  ANOTHER  (JlJDGMENT-DECTORS).* 

Act  XI  of  1865,  s.  19—  Immoveable  Property —Moveable  Property— Growing 

Crops. 
Growing  crops  are  "  immoveable  property,"  and  exeoution  of  a  decree  of  a  Small 
Cause  Court  cannot  be  had  against  them  under  section  19  of  Act  XI  of  1865. 

The  following  case  was  referred,  for  the  opinion  of  the  High 
Court,  by  the  Judge  of  the  Small  Cause  Court  at  Krishnaghur  : — 

''  The  decree-holder  has  applied  for  attachment  of  a  standing 
crop  of  3  bigas  15  katas  of  linseed,  and  4  bigas  9  katas 
of  arhar,  belonging  to  his  debtor.  The  question  is  whether 
growing  crops  can  be  held  to  be  personal  or  moveable  property, 
under  section  19,  Act  XI  of  1865,  so  that  attachment  can  issue 
against  them  from  this  Court."  The  Judge  referred  to  Raj 
Chandra  Bose  v.  Dharma  Chandra  Bose  (1),  Muhammad  Sile- 
man  v.  Satu  Harji  (2),  and  to  section  2,  Act  XX  of  186o\ 

The  opinion  of  the  Court  was  delivered  by 

Jackson,  J. — In  answer  to  the  question  put  by  the  Small 
Cause  Court  at  Kishnaghur,  I  think  it  clear  that  growing  crops 
come  within  the  category  of  immoveable  property,  and  not 
within  that  of  moveable  property,  and  that  the  Small  Causo 
Court  should  follow  the  decisions  which  the  Judge  has  himself 
cited.  In  further  support  of  the  view  taken  in  this  decision,  I 
may  refer  to  the  language  of  Act  I  of  1868,  otherwise  called 
the  General  Clauses  Act  of  1868,  which  declares  in  the  5th  clause 
of  section  2  that  "immoveable  property,"  in  all  the  Acts  made 
by  the  Governor-General  in  Council,  after  this  Act  came  into 
operation,  "  shall  include  land,  benefits  to  arise  out  of  land,  and 
"  thing  attached  to  the  earth,  or  permanently  fastened  to  any 
"  things  attached  to  the  earth ;"  and  in  the  6th  clause-,  it  is  stated 
that "  moveable  property  shall  mean  property  of  every  descrip- 
"  tion,  except  immoveable  property."  This  view  is  not  affected 
by  the  fact  that,  for  the  purposes  of  the  Registration  Act,  the 
Legislature  has  dealt  with  growing  crops  as  though  they  consti- 
tuted moveable  property. 

*  Reference,  No.  4  of  1870,  from  the  Judge  of  the  Small  Cause  Court  of  Kish- 
naghur, dated  the  4th  February  1870. 

(1)  2  B.  L.  R.,  A,  C,  77.  (2)  5  Bom,  H.  C.  Rep.,  90. 
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Before  Mr.  Justice  Norinan,Ojjiciating  Chief  Justice,  and  Mr.  Justice  Marhhy. 

STEWART  and  6*hb*s  (Plaintiffs)  v.  THE  SCINDE,  PUNJAB,           Mweh  1 1 
AND  DELHI  RAILWAY  COMPANY  (Dependants). L 

Agent  of  Company,  Authority  of  -  Corporation—  Seal— Contract — Companies* 
Clauses  Consolidation  Act,  8  8f  9  Vict.,  c.  16,  a.  97— The  Scinde  Railway 
Acty  1857,  20  Sf  21  Vict,  c.  160. 

The  Scinde  Railway  Company  wag  incorporated  by  18  &  19  Vict.,  c.  115,  for 
the  purpose  of  making  and  maintaining  railways  in  India,  and  for  other  purposes. 
This  was  repealed  by  20  &  21  Vict.,  c.  160  (I),  which  authorised  the* Company  to 
extend  their  operations,  and  extend  their  capital,  Ac.  This  Act,  by  section  3,  de- 
clared the  Companies  Clauses  Consolidation  Act,  1845(2)  to  be  incorporated  with  it, 
By  section  18,  the  Company  4iave  "  a  seal  for  use  in  India  in  lieu  of  the  common 
(<  seal  of  the  Company,  and  from  time  to  time  may  vary  and  renew  it,  and  make 
"  regulations  for  its  use ;  and  except,  as  by  this  Act  otherwise  expressly  provided, 
•  *  every  document  sealed  with  such  seal,  in  conformity  with  such  regulations,  or  in 
"  pursuance  of  any  order  of  the  directors,  or  of  any  authority  given  by  the  Com- 
<*  pany  under  their  common  seal,shall  be  as  valid  and  effectual  as  if  the  common  seal 
"  were  affixed  thereto."  By  section  54,  "the  Company ,f  rom  time  to  time,may  appoint 
•'  and  remove  such  committees,  persons,  or  person,  as  the  Company  think  fit  to  act 
"  on  behalf  of  the  Company  in  India  or  elsewhere,  with  respect  to  the  making 
*'  maintaining,  managing,  working,  and  using  of  the  railways  and  other  works  of 
"  the  Company,  and  the  control  and  conduct  of  any  of  the  affairs  in  India  or 
"  elsewhere  of  the  Company ;  and  may  delegate  to  any  such  oommittee,perBons,  and 
"  person  respectively  all  or  any  of  the  powers  of  the  Company  and  of  the  directors 
and  officers  thereof  which  the  Company  thinks  it  expedient  that  such  oommittee, 
]>er8ons,  and  person  respectively  should  possess  for  the  purposes  of  his  or   their 

respective  appointment."  In  January  1867,  E.  was  the  Agent  of  the  Company  in 
India,  and  he  entered,  it  was  alleged,   on  their  behalf  into  a  contract  with  the 

plaintiffs,  for  60  sets  of  iron-work  for  low-sided  waggons.     The  plaintiffs'  firm 

(1)  20  <^21  Vict,  c.  160.— -"An  Act  for  Pragraph  2.— "With  respect  to  any 
authorizing  the  Scinde  Railway  Company  contract  which  if  made  between  private 
to  extend  their  operations,  and  for  regu-  persons  would  be  by  law  required  to  be 
lating  the  capital  of  the  Company,  and  in  writing  and  signed  by  the  parties  to 
for  other  purposes.  [25th  August  1857."]    be  charged  therewith,  then  such  com- 

(2)  8  if  9  Vict.,  c.  16,  section  97. — "The  mittee  or  the  directors  may  make  sMch 
power  which  may  be  granted  to  any  contract  on  behalf  of  the  Company  in 
such  committee  to  make  contracts1  as  well  writing  signed  by  the  committee  or  any 
as  the  power  of  the  Directors  to  make  twoofthem,or  any  two  of  the  directors, 
contracts  on  behalf  of  the  Company  may  and  in  the  same  manner  may  vary  or 
lawfully  be  exercised  as  follows :—  .  discharge  the  same." 


u 
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1870         did  not  deal  in  iron-work,  and  they  had  to  get  the  gods  manufactured  for  them  in, 

~ England.    The  Board  of  Directors  were  at  the  time  supplying  iron-work  for  the 

f<>  Company.     Thore  was  nothing  to  show  that  E.  had  .been  appointed  under  the 

The  Scindb,   provisions  of  section  54  of  the  Act,  20  &  21  Vict.,  o.    160,  nor  was  there  any 

Punjab  and    evi^euce  0f  th0  extent  of  his  power  or  authority.    A  specification  of  the  contract 

Railway      differed  from  it,  in  that  it  stated  the  waggons  to  be  covered  waggons,  and  not 

Company,      low-sided  waggons.    The  contract  was  not  made  under  seal  of  the  Company,  nor 

was  the  iron-work,  the  subject  of  the  contract,  ever  accepted  by  the  Company. 

The  defendants  admitted  that  at  the  date  of  the  alleged  contract,  E.  was  the  Agent 

of  the  Company  in  India,   but  denied  that  his  power  extended  to  the  .making  of 

such  contract;  they  further  stated  that  the  contract  if  entered  into  had  been 

afterwards  cancelled. 

Held,  by  Phsar,  J.,  that  there  was  no  evidence  to  shew  that  E.  had  "authority 
to  make  the  contract.  The  contract  was  one  which  E.  would  have  had  power' 
to  make  in  Writing  only,  under  section  97  of  'the  Companies'  Clauses  Consoli- 
dation Act,  had  he  been  appointed  under  section  54,  20  and  21  Vict.,  o.  160, 
but  there  was  no  proof  of  such  appointment. 

Held,  on  appeal,  that,  assuming  that  E.  had  ben  appointed  under  section  54 
with  powers  as  large  as  in  the  ordinary  course  could  be  conferred  upon  him  under 
that  section,  the  contract  was  not  one  by  which,  acting  as  such  agent,  he  had  power 
to  bind  the  Company. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Phear. 
•The  suit  was  brought  to  recover  rupees  84,000,  being  the  contract 
price  of  60  sets  of  iron-work  for  low-sided  waggons,  which  they 
had  supplied  in  accordance  with  the  terms  of  a  contract  entered 
into  between  the  plaintiffs  and  Colonel  N.  Elphinstone,  the 
Agent  of  the  defendant  Company,  but  whch  the  said  Company 
refused  to  accept.  The  plaintiffs  described  themselves  as  the  mem- 
bers of  the  firm  of  J.  "Walter  Brothers,  carrying  on  business  m 
Calcutta  ;  the  defendant  Company  was  described  as  carrying  on 
business  in  London,  and  also  at  Lahore,  Punjab. 

The  plaint  stated  that  the  contract  was  embodied  ia  an  order 
signed  by  Colonel  Elphinstone,  and  was  made  in  Calcutta,  on  the 
10th  January  1867,  for  60  sets  of  iron-work  for  low-sided  waggons, 
as  the  price  of  rupees  1,400  per  set,  exclusive  of  carriage  from 
Calcutta  ;  such  iron-work  to  be  delivered  at  the  store  godowns 
of£he  Company  at  Lahore  within  a  reasonable  time;  and  tho 
plaintiffs  alleged  that  they  were  ready  and  willing  to  deliver  the 
iron-work  as  by  contract.  In  their  written  statement,  the  plain- 
tiffs alleged  that  they  executed  the  order  for  the  iron-work  in 
England. 
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The  defendants  stated  in  their  written  statement,  that  the  order,         1870 
if  made,  had     been    cancelled.     They    farther    stated  that  t  h©     Stbwakt 
plaintiffs  had  not    complied    with  the  terms  of    the  contract  by   Tbe  Scinde, 
dplivermsf     the  iron-work    at  Lahore.     The    defendants1  did  no       Delhi*** 
admit  that  Colonel  Elphinstone,   though  he  was  their  agent,  had     Railway 
power  to  bind  them. 

The  Scinde  Bailway  Company    was    incorporated  in  1855  by 
Act  of  Parliament,  but  that  Act  was  repealed,  and   the  Company 
was  modified,  and  its  scope  of  operations  enlarged  by  an  Act  of 
1857  (1),  called  the  "  Scinde  Railway  Act,"  the  material  parts  of 
which  are  as  follows  : — 
After  reciting  the  Act  of  1855,  it  was  enacted  by — 

"  Section  III.  €  The  Companies'  Clauses  Consolidation  Act,  1845/  is  inoorpol 
rated  with  this  Act,  and  applies  to  the  Company  in  India  and  elsewhere,  as  wel 
as  in  England,  and  shall  be  construed  and  have  effect  accordingly. 

"  Section  XVIII.  The  Company  may  have  a  seal  for  use  in  India  in  lien 
of  the  common  seal  of  the  Company,  and  from  time  to  time  may  vary  and 
renew  it,  and  make  regulations  for  its  user ;  and,  except  as  is  by  this  Act 
otherwise  expressly  provided,  every  document  sealed  with  such  seal,  in  con 
f ormity  with  such  regulations,  or  in  pursuance  of  any  order  of  the  Directors 
or  of  any  authority  given  by  the  Company  under  their  common  seal,  shall  be 
as  valid  and  effectual  as  if  the  common  seal  were  affixed  thereto. 

"  Section  XIX.  The  Company,  from  time  to  time,  may  negotiate  for,  con- 
clude, enter  into  with  the  East  India  Company,  and  carry  in  to  effect  contracts 
and  agreements  with  respect  to  all  or  any  of  the  following  matters ;  (to  wit,) 

"  1.  The  making,  maintaining,  regulating,  working,  and  usuing  by  the  Com- 
pany of  the  Scinde  Railway  and  of  the  Punjab  Railway  as  now  proposed 
respectively,  or  any  other  Railway  or  Railways  in  India,  either  wholly  or 
partly  in  lieu  thereof  respectively  or  otherwise,  and  any  extensions  of  and 
branches  from  the  same  respectively,  and  any  works  and  conveniences  con- 
nected therewith  respectively  comprehending  all  the  works  mentioned  in 
section  sixth  of  this  Act : 

"  2.  The  building,  providing,  hiring,  and  employing  by  the  Company  of 
steam  boats  and  other  vessels,  and  the  construction  of  all  necessary  works, 
quays,  and  wharves,  for  the  purposes  of  the  undertaking  : 

"  3.  The  acquiring  by  the  Company  of  lands  in  India  for  the  purposes  of 
their  undertakings : 

"  4.  The  obtaining  by  the  Company  from  the  East  India  Company  of  any 
guarantee  of  interest  on  the  capital  of  the  Company  and  any  other  support, 
countenance,  and  facilities  for  the  purposes  of  their  undertakings : 

(1)  Ante,   p.  195. 
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Company, 


18?Q  "  5-     The  securing  to  the  East    India    Company  of   any    facilities,  rights,  and 

Stewart      ■***«*»**■  with  rospeefc  to  the  railways  and  steam  boats  or  other  vessels  : 

v-  "  6-     The  making  of    provision    with    respect    to  the   classification  of  shares 

Ptoj! b!  an'b  ^  £he  Capital  °f  the  ComPan7»    and  the    rate  of   dividend  thereon   respectively, 

Delhi        and  the  inversion  of  debt  into  capital,    and    the  amounts    and  times  of  calls  on 

Railway      shares  and  the   transfer   of  shares,    including    restrictions    on   the  transfer  of 

shares  not  fully  paid   up,   and  the    tolls,    charges,  revenue,    and    profits  of  the 

Company,  and  the  deposit,  custody,  and  application  thereof  respectively : 

"  7.  The  giving  to  the  Bast  India  Company,  and  to  any  of  their  officers, 
agents,  or  servants,  of  any  absolute,  or  other  rights  of  supervising,  controll- 
ing, and  regulating  the  Company,  and  the  works,  contracts,  accounts  bye-laws, 
proceedings,  acts,  and  affairs  of  the  Company  in  England,  in  India,  and  else- 
where respectively : 

"8.  The  enabling  of  the  East  India  Company  to  appoint  an  ex-officio 
Director  of  ^Company  (whether  qualified  by  holding  shares  or  not)  in  the 
place  of  any  ordinary  Director  of  the  Company  or  otherwise : 

"  9.  The  regulating  of  the  powers  (including  even  a  right  of  veto)  at  the 
Board  of  Directors,  and  the  duties,  proceedings,  and  liabilities  of  any  such 
BD-officio  Director : 

«  10.  The  binding  of  the  Company  to  conform  to  and  fulfil  any  directions 
given  by  the  East  India  Company  or  by  their  officers  or  agents  in  that  behalf 
authorized,  touching  all  or  any  of  those  matters  respectively : 

"11.  The  appointing  of  agents  of  the  Company  in  India  or  elsewhere,  and 
the  determining  and  regulating  of  their  powers,  duties,  and  remuneration : 

"  12.  The  depositing  with  or  paying  to  the  East  India  Company  of  alt  or 
any  part  of  the  subscribed  capital  or  other  money  of  the  Company  upon  anv 
terms  as  to  interest  or  otherwise  agreed  on ! 

"  13.  The  making  of  provision  with  respect  to  any  lands  granted  or  leased 
to  the  Company  by  tho  East  India  Company  or  otherwise  : 

*H.  The  charging  of  all  or  any  part  of  the  property  of  theConpany  with 
any  sum  of  money  on  any  terms  agreed  on : 

"  15.  The  surrendering  or  selling  at  any  future  period  to  the  East  India, 
Company,  or  to  any  other  persons,  of  the  Railways  or  any  part  thereof ,  or  of  all 
or  any  part  of  the  property  of  the  Company,  and  the  winding-up  of  the  aj„0 

shLehXT:  di8tribUti°n    °f   fchenet-e*o'*°   Compa.yiongthe 

"  16.    Tho  referring  of  differences  to  arbitration : 

«  17.  The  making  of  provision  for  enforcing  or  securtag  the  dne  perfor. 
mance  of  any  contract  or  arrangement  made  by  the  Company : 

'•1*  The  uniting  of  all  or  any  part  of  any  Railway,  or  Bailwav  orof«n. 
nndertakingoftheCompany.orboth,  with  any'other  Llway  „  unde^ 

"19.  Generally  all  such  provisions  and  stipulation,  with  respect  to  the 
matter,  proy.ded  for  by  this  Act,  or  any  of  them,  and  the  purpcT.  o7  he 
Company  and  the  encouragement  and  promotion  therwf,  and  the  eventual  or 


•  • 
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contingent  transfer  of  the  same  or  any  part  thereof  to  the  East  India  Company  1870 

or  to  any  other  persons,  as  the  East  India  Company  and  the  Company  think  fit,  Stewart 

and  mutually  agree  on.  v- 

"  Sectiom   XLII.   Th$    Ordinary    Meetings  of    the  Company    shall  be  held  ^heS C™  *^ 

half-yearly  in  or  within  thirty  days  of  the  months  of  February  and  August,  or  Delhi 

at  such   fixed  time  as  the  Company  by  the  Resolution  of  an  Extraordinary  Railway 

Meeting  from  time  to  time  appoint,  and  all  the  General  Meetings  of  the  Com-  viOmpant* 
pony  shall  be  held  in  England. 

"Section  LI V.    The  Company,  from  time  to  time  may  appoint   and  remove 
such  committees,  persons,  or  person  as  the  Company  think  fit  to  act  on  behalf 
of  the  Company,  in  India,  or  elsewhere,  with  respect  to  the  making,  maintaining, 
managing,  working,  and  using  of  the  Railways  and  other  works  of  the  Com- 
pany, and  the  building,  providing,  or  hiring,  and  maintaining  and  using  of  the 
steam,  boats  or  other  vessels  of  the  Company,  and  the    disposal  of,  issue,  regis- 
,  tration,  and  transfer  of  shares  and  of  bonds,  and  the  registratio^/of  sharehold- 
ers, and  the  control  and  conduct  of  any  of  the  affairs,  in  India  or  elsewhere,  of 
the  Company,,  and  may  delegate  to  any  such  committee,  persons,  and  person* 
respectively  all  or  any  of  the  powers  of  the  Company  and  of  the  Directors  and 
officers  thereof,,  which  the  Company  think  it  expedient   that  such   committee 
persons,  and  persan  respectively  should  possess  for  the  purposes  of  their  or - 
his  respective  appointment. 

*'  Section  LV.     The    Company .  may,    from,  time    to    time,  determine   the 
quorum  of  any  such  committee  or  persons,  and  may  determine  and  regulate 
the  authority,  duties,   procedure,  liabilities,  and  remuneration  of  any  such  com* 
mittee,   persons,    and     person    respectively,    and    generally   may    make  such, 
provisions  and  regulations  for  their  and  his  respective  Government  and  conduct, 
as  the  Compary  think  expedient. 

"  Section  LYI.    All   the  proceedings  and  acts  of  such  committees,  persona, 
and  person  respectively  within  their  and  his   respective    authority  shall  (but 
subject  to   any  regulations  of  the  Company  requiring  such   proceedings   and 
aets  or  any  of  them  to  be  oonfiqued  by  the  Directors)  be  as   valid  and  effectual . 
as  if  they  were  proceedings  and  acts  of  the  Directors. 

"Section  LVII.  The  committees,  persons,  and  person  respectively  so> 
£:om  time  to  time,  appointed  shall,  with  respect  to  all  their  and  his  respective 
lawful  proceedings  and  acts  Within  the  limits  of  the  authority  conferred  on 
them  and  him  respectively,  have  the  like  discretions  and  indemnities  as  if  they 
and  he  respestively  were  or  was  Directors  or  a  Director  of  the  Company." 

Pheab>J. — The  defendant  Company  i&  sned  for  breach  of  a 
written  contract,  which  is  alleged  to  have  been  made  with  the 
plaintiffs,  by  one  Colonel  Elphinstone,  as  agent,  on  behalf  of  the 
Company,  and  the  plaintiffs  seek  compensation  in  damages  for 
the  loss  which  they  have  sustained  by  such  breach^ 
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1870  I  have  already  expressed  my  opinion  that   the  making  of  the 

Stewabt      contract  by  Colonel  Elphinstone  is  proved,  and  that  there  never 

The  hcind  •  was  an^  e^ec*'ual  rescission  of  it. 

Punjab,  and      Next  comes  the  question,  whether  or  not  tne   defendant  Com- 

Delhi 
Railway     p&uy  is  bound  by  the  act  of  Colonel  Elphinstone  in  this  matter. 

Company.  The  defendant  Company  in  effect  denies  that  it  is  so  bound, 
although  it  admits  that  Colonel  Elphinstone  was,  at  the  time 
of  the  alleged  making  of  the  contract,  the  agent  of  the  Com- 
pany. For  the  plaintiff  it  is  urged  that  this  admission  is  sufficient 
to  make  out  a  prima  facie  case  in  support  of  the  plaint,  and  to 
throw  upon  the  defendant  Company  the  onus  of  showing  that 
Colonel  Elphinstone's  agency  powers  were  limited,  and  did  not 
extend  to  fte  making  of  a  contract  such  as  that  sued  upon.  # 

I  own  that  I  have  from  the  beginning  felt  much  difficulty  with 
regard  to  this  question  ;  but  after  consideration  I  am  of  opinion 
that  the  fact  of  Colonel  Elphinstone  being  the  Company's  agent 
as  admitted  in  the  defendant's  written  statement,  does  not, 
of  itself,  support  the  inference  that  he  could  bind  it  in  the 
matter  of  the  contract  which  is  sued  upon.  The  Company  is 
incorporared  by  Act  of  Parliament,  and  all  its  meetings  must  be 
held  in  England.  The  Agent  is  one  of  its  principal  officers  in 
this  country,  and  I  understand  the  defendant's  written  statement 
merely  to  admit  that  Colonel  Elphinstone  was  such  officer,  not 
that  he  was  agent  in  the  sense  of  being  a  person  duly  authorized 
to  act  for  the  Company. 

If  this  be  so,  the  question  before  mejs  narrowed  to  this,  viz.  : 
Is  it  shown  by  any  other  evidence  than  that  which  is  afforded  by 
the  defendant's  written  statement,  that  Colonel  Elphinstone,  the 
officer  denominated  Agent  of  the  Company,  had  authority  to 
make  the  contract  on  behalf  of  the  Company  ?  The  plaint  itself 
states,  that  the  Company  was  incorporated  by  the  Act  of  Par- 
liament entitled  "The  Scinde  Railway  Act,  1857."  In  fact,  how- 
ever, it  was  incorporated  by  Act  of  Parliament  entitled  "  The 
Scfode  Railway  Act,  1855,"  but  the  provisions  of  this  Act  were 
entirely  re-cast,  and  its  scope  of  action  very  materially  extended  by 
the  Act  of  1857  ;  and  this  latter  Act  is  now  the  Act  which  solely 
governs  the  Company  in  all  respects,  for  the  5th  section  provides 
"  that,  on  the  passing  of  this  Act,  but  subject  to   the  provisions 
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^  thereof,  the  recited  deed  of  settlement  is  by  this  Act  annulled,  _ 
'"and  the  recited  Act  of  1855  is  by  this  Act  repealed."  The  first  Stkwakt 
important  section  of  the  Act  of  1857,  as  material  to  this  case,  is  the  Scindts, 
the  3rd,  which  declares  that  the  Companies'  Clauses  Consolidation  Pc^^jfN° 
Act,  1845,  is  incorporated  with  this  Act,  and  applies  to  the  Com-  Railway 
pany  in  India  and  elsewere,  as  well  as  in  England.  By  the  Act  of 
incorporation  the  Company  has  a  special  seal,  but  further  by  the 
18th  section  of  tho  Act  of  1857  it  has  also  a  seal  for  use  in 
India  in  lieu  of  the  common  seal  of  the  Company,  and  from  time 
to  time  may  vary  and  renew  it,  and  make  regulations  for  its  sue  ; 
and  that  section  goes  on  to  say,  that,  "  except  as  is  by  this  Act 
"  otherwise  expressly  provided,  every  document  sealed  with  such 
&  seal,  in  conformity  with  such  regulations,  or  in  pursuance  of  any 
"  order  of  the  Directors,  or  of  any  authority  given  by  the  com- 
"  pany,  under  their  common  seal,  shall  be  as  valid  and  effectual  as 
u  if  the  common  seal  were  affixed  thereto."  It  seems  te  me,  then 
perfectly  clear,  that  the  defendant  is  a  corporate  body  provided 
with  a  common  and  a  special  seal,  and  so  situated,  that  it 
can  generally  contract  only  under  seal,  or  by  the  particular 
mode  which  is  statutably  provided  by  the  Companies  Clauses 
Consolidation  Act,  to  which  I  shall  presently  refer. 

I  say  generally,  because  there  is  of  course  a  class  of  cases 
which  are  in  some  decree  exceptional,  and  in  which  the  Com- 
pany as  a  corporation  can  bind  itself  otherwise  than  under  seal, 
or  in  accordance  with  the  statutable  provisions  of  the  Companies* 
Clauses  Act.  I  refer  to  that  particular  class  of  cases,  in  which 
the  common  law  of  England  will  hold  a  corporation  to  be 
bound  by  a  contract,  notwithstanding  that  it  is  not  made  under 
seal ;  but  these  are  cases,  where  the  matter  of  the  contract  belongs 
to  the  ordinary  every-day  business  of  the  corporation,  and  is 
of  such  a  character  that  it  would  be  the  cause  of  vexatious 
harassment  to  insist  upon  the  contract  being  made  with  all  the 
formalities  which  necessarily  attach  to  the  affixing  of  the  seal 
of  the  corporation.  Now  I  am  unhesitatingly  of  opinion,  that 
the  contract  which  is  sued  upon  does  not  fall  under  this  head. 
No  doubt,  the  subject  of  the  contract,  viz.,  60  sets  of  iron 
work,  for  low-sided  waggons,  is  one  of  those  things  which  are 
necessary  for  the  proper  working  of  the  business  of  the  Com- 
pany;, but    it  cannot  be  said  that   an  order  for  60  sets  of  per- 
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1870       manent  iron-work  of  this  sort,    costing  on  the  whole  upwards 
Stewart      of  Rs.  80,000,  is  of  such  a  kind  as  that  it  should  naturally  be** 
The  Scimde   w^n^u   *ke  province  of  one  of  the  servants  of  the  Company 
Pbhjab,  and  to  make  it  in  the  daily  carrying  on  6f  the  Whrk  of  the  campany* 
Railway     On  the  face  of  this  contract,  one  would,  I  think,  be  led  to  say  that         •   ^ 
Company.    the  matter   of  it  was  such  as  ought  to  receive   the  deliberate 
consideration  of  the  directors  of  the  Company,  or  of  other  per- 
sons expressly  authorized  to  act  as  Directors*  in  the  management 
of  the  affairs  of  the  Company,  if  such  there  are.    But  farther 
than  this,  I  observe  that  the  contract  is  one  which,  in  this  parti- 
cular case,  was  not  only  not  intended  to  be  executed  in   India, 
but  which  could  not  reasonably  be  expected  to  be  executed  in 
India.     It  was  not  such  a  contract  as  a  local  Agent  must  ha^k 
implied  authority  to  make,  if  the  daily  working  of  the  Company 
is  not  to  be  stopped.    Indeed  the  plaintiff  himself,  after  having* 
made  the  contract,  was  no  better  able  to  execute  it  than  Colonel 
Elphinstone.     He  was  not  a  maker  of  this  kind  of  iron-work,  nor 
even  an  agent  residing  here  for  the  purpose  of  accepting  contracts  r 
on  behalf  of  a  manufacturer    in    England.       Before  he  could 
carry  the  contract  into  effect  he  had  to  go  to  England,  and  himself 
find  out  a  manufacturer.     I  think    I  should  be  going  far  beyond 
any  of  the  decisions  which  have  yet  been  made  in  the  Courts  of 
Westminster  on  this  point,  if  I  held  that  this  contract  was  such 
a  contract  as  the  Common  Law  of  England  would  hold  to  be 
valid  as  against  this  Company,  notwithstanding-  it  was  not  made 
under  seal.     There  is  another  class  of  cases  which  are  seemingly  * 
at  first  sight,  an  exception  to  the  rule  which  requires  the  contract 
to  be  made   under  seal.     These  are    cases  where  the  action  is 
brought  for  goods  delivered  and  accepted,  or  for  money  due  upon 
a  contract  which  is  to  be  implied  from  the  fact  that  the  corpora* 
tionhas  received  benefit  from   the  plaintiffs  for  which  it  is  in 
equity  bound  to  pay.     The  contract  in  these  cases,  however,  is 
really  one  of  those  which  falls  under  the  last  provisions  of  the  97th 
section  (1)  of  the  Companies'  Clauses  Act.  The  distinction  between 

(1)  8  fy  9  Vict,  c.  lfi.  *.  97,  paragraph  committee  or  the-  directors  may  make 

3.— "With  respect  to  any  contract  which  such  contract  on  behalf  of  the  Company 

if  made  between  private  persona  would  by  by  parol  only  without  writing.,  and  m*y 

law  be  valid,  although  made  by  parol  vary  and  discharge  the  same." 
only,  and  not  reduced  into  writing,  such 
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•the  present  case  and  a  case  of  that  kind  is  illustrated  by  the  deci-        3870     . 
cisons  of  the  Court  of  Exchequer  in  two  cases.     The  first  is  the     Stbwakt 
case  of  FirUay  v.     Ihe  Bristol  and  Exeter  Railway  Company  (1)    TheScindbj 
in  which  it  was  held  that  the  Bristol  and  Exeter  Railway  Com-   PDd^hiAND 
pany  were  liable  to  pay  for  the  use  and  occupation  of  premises     Railway 
which  they  had  actually  used  and  occupied,  with  the  permission 
of  the  landlord  for  the  time  of  such  occupation  ;    but  that  they 
were  not  liable  to  pay  rent  for  any  further  portion  of  the  time, 

as  for  a  term  of  tenancy,  because  the  contract  of  tenancy  relied 
upon  was  parol  and  not  under  seal.  In  that  case,  section  97 
of  the  Companies'  Clauses  Act  applied  as  well  as  here.  In 
tf&uling  v.  The  London  and  North-Western  Railway  Com- 
pany (2),  the  defendant  company  was  sued  for  the  purchase  of 
some  6,000  sleepers  purchased  for  the  plaintiffs,  under  an 
order  given  by  the  Company's  engineer.  The  Company  had 
accepted  the  sleepers,  and  had  used  them,  and  upon  that 
ground,  the -Court  held  they  were  liable  to  pay  for  them. 
Baron  Alderson,  one  of  the  Judges  who  decided  the  case,  ex- 
pressly stating  that  he  so  held  because  he  was  of  opinion  that 
the  provisions  of  the  Companies'  Clauses  Consolidation  Act 
applied  and  made  the  implied  contract  arising  from  the  accept- 
ance and  use  of  the  sleepers  a  good  contract  against  the  Com- 
pany. Now  here  the  iron-work,  the  subject  of  the  contract,  has 
never  been  accepted  by  the  Company.  It  is  even  doubtful  whether 
there  has  been  anything  sufficient"  to  amount  to  a  tender  of  it  ; 
probably  it  is  not  very  important  to  consider  whether  there  was 
Actually  a  tender  or  not,  because  there  can  be  no  question  but 
that  the  Company  have  very  emphatically  declared  that  they 
will  not  accept  it.  There  being,  therefore,  nothing  in  this  case 
to  raise  an  implied  contract  on  behalf  of  the  Compny  to  pay 
for  these  goods,  and  the  contract  being,  in  my  opinion,  one 
which  the  Common  Law  of  of  England  does  not  authorize  to  be 
made  by  this  corporation,  otherwise  than  under  its  seal,  the  con- 
tract cannot,  in  my  judgment,  be  valid  unless  it  has  been  made  in 
accordance  witn  the  express  provisions  of  section  97  of  the 
Companies'   Clauses  Consolidation  Act,  which  the  Act  of  1857 

makes  applicable  to  this  case,  and  which  I  have  already  several 
(1)  7Exch.,  409.  (2)  8  Exch.,  867. 
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I5l times  referred  to.     The  provisions  of  this  section  are   divided* 
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v  into  three  pargraphs,  the  first  of  which  refers  to  contracts  made 

The  Scindb,  under  seal.     The  second  says  :     "  With  respeet  to  any  contract 

Punjab  a\d 

Delhi       ff  which,  if  made  between  private  persons,  would  be  by  law  re- 
quired to  be  in  writing  and  signed  by  the  parties  to  be  charged 
€t  therewith,   then   such  Committe  or  the*  Directors  may  make 
"  such  contract  on  behalf  of  the  Company  in  writing  signed  by 
'*  such  Committee  or  any  two  of  them,  or  any  two  of  the   Direc- 
"  tors,  and  in  the  same  manner  may  vary  or  discharge  the  same." 
Now  the  defendant  being  an  English  Company  is  entitled  here 
to  claim  the  benefit  of  English   law,  and  I  think  that  this  con- 
tract   is    one    which    the  English  law  would  require  to  be 
writing,  and  signed  by  the  party  to  be  charged  therewith.     Is  t 
contract  then   signed  by  a  committee  of  Directors   within  the 
meaning  of  this  clause,  or  any  two  of  them,  or  any  two  of  the 
Directors  of  the  Company  ?    Clearly  it  is  not  by  the  committee  of 
Directors  which  is  authorized  by  section  95  of  the  same  Act,  to 
act  on  behalf  of   the  Company,  in  the  place  of  the  whole  body 
of  Directors.     But  here  may  come  into  operation   section  54  of 
the  Scinde  Railway  Act  of  1857,  which  says  that  "  the  Com- 
'  pany,  from  time  to  time,  may  appoint  and  remove  such  com- 
mittees, persons,  or  person,  as  the  Company  think  fit  to  act  on 
behalf  of  the  Company  in  India,  or  elsewhere,  with  respect  to 
the  making,  maintaining,  managing,  working,  and  using  of  the 
Railways   and  other  works' of  the  Company,  and  the  building* 
"  providing,  or  hiring,  and  maintaining  and  using  of  the  steam 
boats  or  other  vessels  of  the  Company,  and  the  disposal  of,  issue, 
registration,  and  transfer  of  shares,  and  of  bonds,  and  the  regis- 
"  tration  of  shareholders,  and  the  control  and  conduct  of  any  of 
"  the  affairs  in   India,   or  elsewhere,  of  the  Company,  and  may 
u  delegate  to  any  such  committee,  persons,  and  person   respec- 
u  tively  all  or  any  of  the  powers  of  the  Company,  and  of  the 
"  Directors  and  officers  thereof,  which  the  Company   think   it 
€t  expedient  that  such  committee,  persons,  and  person  respectively 
"  should  possess  for  the  purposes  of  their  or  his  respective  appoint- 
mont.,>     If  that  section  had  been  acted  upon,  and  if  Colonel  El- 
phinstone  had  been  appointed  by  the  Company  to  bo  a  person  dele- 
gated with  the  power  of  the  Company,  or  of  the  Directors  thereof, 
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then  bo  doubt  his  signature  to  this  contract  would  be  a  signature       187° 
of  two  Directors  within  the  meaning   of  the  97th    section  of  the    Stewart 
Companies'  Clauses  Consolidation    Act,  which  I  have  just   read,  the  Sciwdi> 
But  whether  Colonel  Elphinstone    has*  been  so  appointed  by  the  Pui"AB»  *** 
Company  or  not,  I  have  no    materials    before    me  to  lead  me  to    Railway 
determine,  and  I  think  that  I  must  hold  the  plaintiff  responsible    ColiPAI,T' 
for  this  failure  of  proof.     He  was    bound,  in  order   to    maintain 
this  suit  against    the  Company,   to  show   that    the   person  who 
contracted  on  behalf  of  *  the  Company  was  capable  of    binding 
it.     I  have  already  said  that,  in  my  opinion,  the  so  called  admission 

of  the  defendants  in  their  written  statement  does  not  amount 
to  prima  facie  evidence  of  Colonel  Elphinstone's  power  to  act 
for  the  Company  in  this  matter  ;  and  the  plaintiff  must  be  taken 
to  know  that,  according  to  the  terms  of  the  Act  of  Incorporation, 
Colonel  Elphinstone  could  not  have  that  power  except  by 
express  delegation  from  the  Company,  which  of  course  must  be 
made  under  seal,  or  expressly  conferred  by  the  Directors,  and 
no  such  delegation  by  the  Company  has  been  adduced  in  evi- 
dence. My  conclusion  is,  that  the  plaintiffs  have  failed  in  their 
suit,  and  that  it  must,  therefore,  be  dismissed.  But  I  think  on  the 
whole  that  e%ch  party  should  pay  their  own  costs  on  scale  No.  2. 

From  this  decision  the  plaintiffs  appealed  on  the  following 
grounds : 

1.  That,  haying  regard  to  tjie  written  statement  of  the 
defendants,  it  was  sufficiently  proved  in  fact  that  Colonel  El- 
phinstone, the  agent  of  the  defendants  in  this  country,had  autho- 
rity on  their  behalf  to  enter  into  the  contract,  the  subject  of 
this  suit. 

2.  That,  on  the  evidence  of  the  plaintiff,  Randolph  Stewart, 
taken  on  commission  on  behalf  of  the  defendants,  it  rested  on 
the  defendants  to  contradict  that  evidence  as-to  the  authority 
of  Colonel  Elphinstone  by  the  examination  of  the  Chairman, 
Directors,  or  other  officials  of  the  defendant  company  in  England, 
if  they  could  have  done  so. 

3.     That  th»  question  of  the  authority    of  Colonel  Elphinstone 

to  make  the  contract  was    not   fairly    or    substantially  raised  as 

a  ground  of  defence  in.  the  written   statement   of  the  defendants, 

or  in  the  correspondence. 

29 
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1870  4.     That  the  plaintiffs    ought  to    have  been  decreed   entitled  m 

Stewaet     to  the  sum  claimed  with  costs. 

The  Scindb        ^r#  ^ranam  (with  him    Mr.    Branson)  for   'the  appellants, — • 

Punjab,  and  Where  the  subject-matter  of  the  contract  is  necessary  for  the  car- 

Bailwat     ryin£T  °°  °^  the  works,  in  respect  of  which,  and  for  the  purpose  of 

Company,     carrying  on  which)  the  Company  was  formed,  the  Company  may 

sue  for  breach  of  it,  though  the  contract  was  not  under  seal :  The 
South  of  Ireland  Colliery  Company  v.  Waddle  (1).  This  over- 
rules the  cases  of  The  East  London  Waterworks  Company  v. 
Bailey  (2),  and  The  London  Dock  Company  v.  Sinnott  (3), 
which  were  formerly  considered  authorities.  By  section  8  of  the 
Scinde  Railway  Act,  1857,  the  Companies'  Clauses  Consolidation 
Act,  8  &  9  Vict,  c.  16,  is  incorporated  with  that  Act ;  and  by 
section  54  of  the  Act  of  1857,  the  Company  can  delegate  their 
powers  to  their  Agent  in  India.  The  powers,  therefore,  given 
by  the  2nd  paragraph  of  the  97th  sectipn  of  the  Company's  Clauses 
Consolidation  Act  could  be  given  to  such  agent.  Such  agen  t  would 
then  be  enabled  with  respect }  to  "  any  contract  which  if  made 
between  private  persons  would  be  required  to  be  in  writing"  to 
make  a  valid  contract  by  making  it  in  writing  signed  by  him  under 
his  own  hand.  If  there  is  no  sufficient  proof  of  the  appoint* 
ment  of  Colonel  Elphinstone,  it  is*  the  fault  of  the  defendants. 
They  do  not  negative  the  prima  facie  case  that  he  had  authority 
to  bind  them  ;  he  must,  therefore,  be  taken  to  have  had  authority — 

Totterdellv.  TheFareham  Blue  Brick  and  Tile  Company  {4), 
Royal  British  Bank  v.  lurquand  (5). 

Mr.    Branson    on    the   same    side. — It  was    on    the  defend- 

■ 

ants  to  show  that  Colonel   Elphinstone  exceeded   his  authority. 

An  order  was  given  by  him  which  the  defendants  say  was 
cancelled  ;  thus  they  put  their  defence  on  the  ground  of  the 
order  having  been,  cancelled  ;  not  on  the  want  of  authority  on 
the  part  of  Colonel  Elphinstone. 

Mr.  M arindan  and  Mr.  Evans    for  the    respondents    were  not 
called  on. 

(1)  37  L.  J.  G\  P.,  21 1 ;  S.  C.  on  appeal  (3)  8  E.  &  B.,  347 
38  L.  J.,  C.  P.,  338.                                           (4)  1  L.  R.  0.  P.,  074 

(2)  4  Bing.,  283.  (5)  6  E.  &  B.,  327. 
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The  judgment  was  delivered  by  .   18*° 

Stewart 

Norman,  J.  (who  after  reciting  the  heading  of   the  plaint  v 

and  the  3rd,    18th,    19th,    54th,   55th,    and  57th   sections    of  Th*  Scmcde, 

l-i  xt  PUNJAB,    AND 

the    Scinde     Railway    Act     of    1857,     proceeded) : — Now     it      Delhi 

appears  to   me  to  be  admitted*  ^by    the  form  which  these  pro-     Company. 

ceedings   have   taken,   indeed    by    the    questions    put  to    Mr.. 

Stewart,    that    Colonel    Elphinstone-   was    the-    Agent    of    the 

Company ;   and  I  think  that,  for  the  purposes  of  this  case,  I  must 

assume  that  he  was  such  an  agent  as  could  have   been  appointed 

by  the  Company  under  the  54th  section  of  the  Act  of  1857.     The 

case  is  remarkably  bare  of  any  evidence  to  show  what  was  the 

authority   actually    possessed   by    Colonel   Elphinstone.       The 

plaintiffs    had   full    notice   by    the    written    statement  of   the- 

defendants   that  the  authority  of  Colonel  Elphinstone  to  enter 

into  this  contract  was  not  admitted.     In  the  4th  paragraph  of ' 

the  defendants*  written  statement    this  passage  occurs :    "Even 

if  the  alleged  order  be  genuine,  agti  assuming  that   Colonel" 

Elphinstone  had  the  power  to  bind  the  defendants,  which  is  not 

admitted,94    that  is  to  say,  to-  the   proof  of  which   we  put  the- 

plaintiffs.     The    defendants;    therefore,  distinctly    gave   notice 

by  their  written  statement  that  they  did  not  admit  the  authority 

of   Colonel  Elphinstone   to  make  the  contract  now  in  dispute.. 

If  any  doubt  remained  on  the  minds  of   the  plaintiffs,  whether 

the  defendants  intended  at  that  time  to  deny  Colonel  Elphin- 

Btone's   authority,  it  is   plain  that  that  doubt  must  have  been 

removed,  at  or   before  the    time  when  the  plaintiff,  Randolph 

Stewart,  was  examined  in  London.     In  answer  to  questions  put 

to  him  by  his  own  counsel,  he  says  "Colonel  Elphinstone  signs  as 

"  agent  of  the  Company.     He  was  the  agent  in  India.    There  is 

"no   superior  officer  to  him   in  India.      I   know  the  general 

€t  idea  there  is,  that  he  represents    the  Board.     Mr.    Andrew 

(who  was  Chairman  of  the  Board  of  Directors  of  the  Company) 

"  and  I  have  had  a  conversation  since,  and  he   told   me  Colonel 

•'  Elphinstone  had  no  right  to  order  these  things." 

Now,  in  the  ordinary  course  of  the  conduct  of  a  case,  if  a 
person  is  suing  a  principal  upon  an  order  given  by  an  agent, 
he  is  bound   to  show  that  the  agent  had  authority  from  the 
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18fr°       principal  to  give  such  order  ;  but  no  evidence  was  given  by  the 

Stewart     plaintiffs  in  this  case  as  to  the  extent  of  Colonel  Elphinstone's 

The  Scinde   authority-  0Q  *ae  other  hand,  it  may  be  said  that  no  evidence 

Fes  jab,  and  was  given  by  the  defendants  showing   what  were   the  limits  of 

Railway     Colonel  Elphinstone's  authority.     No  power  of  attorney  to  him 

Company.    fr0m  the  Company  ;  no  instructions  such  as  are   contemplated 

by  the  Scinde   Railway  Company's   Act  have   been   given  in 

evidence  on  the    part  of    the  defendants.     I    may,    therefore, 

assume,   that  he  was  the    agent  of   the  Railway  Company  in 

India,  an  ag£ht  with  powers  as  large  as,  in  the  ordinary  course 

could  be  conferred  on  him,  under  the  54th  section  of  the  Scinde 

Railway  Company's  Act  of  1857. 

The  plaintiffs  allege  that  the  defendants  through  their  agent, 
Colonel  Elphinstone,  contracted  with  the  plaintiffs'  firm  in  Cal- 
cutta for  the  supply  by  the  plaintiffs  of  60  sets  of  iron-work 
for  low-sided  railway  waggons,  the  terms  and  conditions  of  which 
said  contract  are  embodied  in  an  order  given  by  the  said  de- 
fendant Company,  through  "their  said  agent,  to  the  plaintiffs,  in 
writing  dated  on  or  about  the  10th  January  1867,  and  which 
said  order  is  in  the  words  and  figures  following  : 

•*  Punjab  and  Delhi  Railway  Company. 
General  Store  Department.   ' 
Store  Order  No.  3. 

Calcutta,  January  10. 1866. 
To  Messrs.  Walter  Brothers. 

u  I  have  to  request  you  to  deliver,  on  account  of  this  Company,  at  their 

Store  Godown,  Lahore,  within days,  the  following  articles :"( There  is  then 

a  description)  "60  sets  of  iron-works  for  low-sided  waggons,"  {and  the  rate 
is  entered  as]  K  Rs.  1,400  a  set,  exclusive  of  carriage  from  Calcutta."  (It  is 
stated  that  the  waggons  are  required  as)  "  Rolling  stock,  Punjab  Railway." 
{Then  follow  the  words,)  "  this  order  to  be  attached  to  the  bill  when  submit- 
ted for  payment." 

(Sd.) N*.  Elphinstone,  Agent*' 

Now  if  that  document  stood  alone,  we  cannot  but  observe 
that  it  is  certainly  a  most  remarkable  document.  It  would  have 
been  extraordinary  that  such  an  order  should  have. been  given 
by  the  agent  of  any  Railway  Company  to  any  merchant.  There 


Company. 
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■is  no  description  of  the  breadth  of  the  gauge  of  the  line  on  which        1870 
the  waggons  are  to  be  employed ;  no  specification  as  to  the  length     Stewart 
or  height  of  the  sides  of  the  waggon  ;  no   specification   of  the   thi  Scindje 
weight  which  they  were  intended  to  be  fitted  to  carry  ;  no  stipu-  Pui^AB»  AND 
Iation  as  to  the  quality  of  the  iron- work,  or  as  to  the  time  at  which     Railway 
>the  waggons  were  to  be  delivered  ;  no  security  is  taken  from  the 
plaintiffs  for  the  performance  of  the  contract.     There  are  none 
of  those  stipulations,  which, ,  according  to  the  ordinary  course 
of  mercantile  usages,   one  would  expect  to  find  in  an  order  of 
this  description,  for  the  protection  of  the  Scinde     Railway- Com- 
pany.    If  this  document  stood  alone,  Mr.  Stewart  would  not 
have  known,  I  suppose,  what  sort  of  low-sided  waggons  were  to 
be  supplied. 

But  there  comes  another  matter.  In  the  5th  interrogatory 
which  was  put  to  Mr.  Stewart,  he  was  asked  "  when,  or  about 
the  time  when  the  order  was  given,  did  you  or  your  firm  re- 
ceive, and  from  whom,  any  other,  and  what  paper,  relating  to  the 
subject  of  the  order  ?  If  you  did,  pfbduce  the  paper,  or  state 
what  has  become  of  it"  ?  To  this  his  reply  was  "  I  received  a 
specification  which  I  produce,  and  which  is  now  marked  as 
"  exhibit  No.  2."     The  specification  is  as  follows  : 

"  Specification  of  Iron-work  required  for  a  Covered  Goods   Waggon  for  a 

Railway  o/5-6  gauge. 

Dimensions  of  Waggon— 

16  ft.  8  in.  long,  out  Bide  body. 
8  ft.  4  in.  broid,  oat  side  body. 
11  ft.  6  in.  extreme  height  from  rail." 

Then  there  is  a  detailed  specification  of  the  iron-work  for 
wheels,  springs,  scrolls,  links,  buffers,  horse-plates,  axle-boxes, 
break-work,  roofing  hinges,  strong  iron  knees,  iron  roof  sticks, 

and  of  the  weight  which  the  iron-work  complete  for  each  carriage 
was  not  to  exceed. 

If  that  specification  had  been  a  specification  with  reference 
to  which  the  contract  was  made,  the  same  description  of  goods, 
covered  waggons  and  not  low-sided  waggons,  would  have  been 
mentioned  in  the  order.  But  either  that  specification  relates  to 
the  order  or  not.     If  it  relates  to  the  order,  it  is  clear  that  the 
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1870       action  must  fail  on  a  ground  which  has  not  been  argued  before  us/ 

Stkwabt     because  the  order  is    inconsistent  with  the  specification,  and  it  is, 

Thk  8cihde,  therefore,   impossible  to  say  what  the  contract  really  was..    It  is 

UKDelhiAND  perfectly  uncertain  :  the  order  is  for  low-sided  waggons,  and  the 

Railway     plaintiffs  have  brought  this  snit  upon    a  supposed  contract  for 

*  *    delivery  by  them  of  low-sided  waggons.     But  the  specification  . 

mentions  covered  waggons,  and  that  Mr.  Stewart  understood  it  to 

be  an  order  for  covered  waggons  is  plain  from  the  evidence  of  the 

Eugineer.     Mr.  Shanks  was  called -as  a  witness  by  the  plaintiffs. 

He  says,  "  I,am  a  Civil  Engineer.  I  have  been  employed  on.  rail- 

'*  ways  ;  I  went  with  an  order  to  inspect  iron  for  low-sided  waggons, 

"  at  the  Bonded   Warehouse,  about  a  month  ago  ;  there  weresuffi- 

t€  cient  wheels  for  60  sets,  there  seemed  to  be  iron  for  60  sets  of 

waggons.  I  examined  them  with  the  specification.  I  had  a  copy 

of  the  specification  with  me.     When  J  examined  the  goods, 

they  corresponded,  except  the  goods  specified  in  2  pairs.   These 

goods  form  no  part  of  low-sided  waggons.    The  spacifieation  is 

"  for  goods  (covered)  waggons.  They  are  different  as  to  ends,  sides, 

a  and  roofs  ;  all  the  parts  of  low-sided  waggons  were  there.     There 

"  appeared  to  be  60  sets ;  they  docorrespond  with  the  specification." 

*  So  that  what  the  plaintiffs  supplied,  or  were  ready  to  supply,  was 

not  loW   sided  waggons,  which  they  now  say  is  the  contract,  but 

covered  waggons  in  acoordance   with  the  specification.     If  this 

point,  which  appears  on  the  face  of  the  case,  had  been  taken{  my 

own  impression  is  strong  that  we  should  have  been  bound  to  say 

that  there  is  no  contract  whatever.     It  is  utterly  uncertain  what 

Colonel  Elphinstone  contracted  for,  and  the  plaintiffs  themselves 

do  not  appear  to  have    known  what    the  contract    was  till  they 

went  to  their  lawyers. 

If,  however,  the  contract  was  for  low-sided  waggons,  and  the 
specification  is  no  part  of  the  contract,  I  should  be  strongly  dis- 
posed to  hold  that  the  contract,  on  the  very  face  of  it,  is  not  one 
made  in  the  ordinary  course  of  business;  and,  therefore,  not  one 
which  Colonel  Elphinstone,  as  agent  of  the  Railway  Company, 
had  authority  to  enter  into,  or  by  which  the  plaintiffs  could  have 
supposed  that  Colonel  Elphnis tone  had  a  right  to  bind  the  defend- 
ants. This  point,  however,  has  not  been  argued  before  us,  and 
I  therefore  pass  from  it. 
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I  will  now  say  a  word  as  to  the  form  of  the  contract.     One 


1870 


T>f  the  grounds    on    which    the  decision    of  Mr.  Justice  Phear  .   Stewart 

went,  was  that  this  was  a  contract,  by  which  the  Company  were  Thk  gc,KDBf 

not  bound,  because  it  was  not  a  contract  under  seal.     Mr,  Gra-  Punjab,  and 

Delhi 
ham  contended  that  the  97th  section  of  the  Companies'  Clauses    railway 

Consolidation  Act  of  1845  is  embodied  in  the  Scinde  Railway  CoMPAKY- 
Company's  Act  of  1857  ;  and  that  by  the  54th  section  of  the  last 
mentioned  Act,  it  is  provide!  that  the  Company  may  delegate  to 
their  agent  in  India,  all  or  any  of  the  powers  of  the  Company 
and  of  the  Directors  and  officers  thereof.  He  argued  that  the 
power  of  the  Directors  to  make  contracts  in  writing  not  under 
seal  as  specified  by  the  second  clause  of  the  97th  section  of  tho 
Companies9  Clauses  Consolidation  Act,  1845,  might  be  delegated 
to  the  agent  in  India ;  and  therefore  that,  with  respect  to  any  con- 
tract which,  if  made  between  private  persons,  would  be  required 
by  law  to  be  in  writing  and  signed  by  the  parties  to  be  charged 
therewith,  the  powers  to  make  such  contracts  might  lawfully  be 
exercised  by  the  agent  in  India,  by  making  a  contract  in  writing 
signed  by  him  under  his  own  hand. 

By  the  Scinde,  Punjab,  and  Delhi  Railway  Act,  as  already 
pointed  out,  the  Company  are  empowered  to  delegate  to  any 
person  appointed  under  section  54  all  or  any  of  the  powers 
of  the  Company  and  of  the  Directors  and  officers  thereof. 
Now  the  contract  under  consideration  is  one  which,  if  made 
between  private  persons,  is  required  by  the  Statute  of  Frauds  to 
be  in  writing,  signed  by  the  parties  to  be  charged  therewith. 
Under  the  8  &  9  Vict,,  c.  17,  sec.  97,  it  might  clearly  have  been 
made  in  writing  signed  by  a  committee  of  Directors  or  any  two 
of  them.  I  think  if  Colonel  Elphinstone  was  duly  empowered 
under  section  54,  and  I  shall  assume  that  he  was  so,  the  contract 
might  have  been  valid,  if  duly  signed  by  Colonel  Elphinstone  as 
agent.  I  am,  therefore,  not  prepared  to  say  that  the  suit  should 
be  dismissed  on  the  ground  that  the  contract  was  not  under  the 
seal  of  the  Company,  or  any  seal  in  use  in  India,  as  provided  by 
the  18th  section  of  the  Scinde  Railway  Company's  Act  of  1857. 
On  the  contrary,  so  far  as  the  want  of  seal  is  concerned,  I  think 
that,  in  point  of  form,  the  contract  is  good. 

The   real   question    in    this    case— and   it  is   a  very  import- 


f< 

i< 
f 


212  BENGAL  LAW  REPORTS.  [VOL.  V 

1870        ant  one — is  whether  the  contract  is  one  by  which  Colonel  Elphin- 

Stewart     sfcone,  as  agent  appointed  to  act  on  behalf  of  the  Company  in 

Tbk  Bcinde,  India  would  have  power  to  bind  the  Company  assuming  that  he 

PU  D»LitiAWD  had  the  greatest  powers  contemplated  under  the  54th  section  of 

railway      the  Scinde  Railway  Act  of  1857. 

In  Story  on  Agency,  section  21,  it  is  pointed  out  that  "general 
"  agents  are  to  be  carefully  distinguished  from  universal  agents; 
"  that  is,  from  agents  who  may  be  appointed  to  do  all  the  acts  which 
"  the   principal  can  personally   do,  and  which  he  may  lawfully 
"  delegate  the  power  to  another  to  do.     Such  an  universal  agency 
€(  may  potentially  exist,  but  it  must  be  of  the  very  rarest  oocur- 
"  rence.     And  indeed,  it  is  difficult  to  conceive  of  the  existence  of 
*•  such  an  agency  practically,  inasmuch  as  it  wonld  be  to  make  such 
"  an  agent  the  complete  master,  not  merely  dux  fact i  but  dominwf 
"  return  the  complete  disposer  of  all  the  rights  and  property  of 
the  principal.     It  is  very  certain  that  the  law  will  not,  from  any 
general  expressions  however  broad,  'infer  the  existence  of  any 
such  unusual  agency  :  but  it  will  rather   construe   them   as 
"  restrained  to  the  principal  business  of  the  party  in  respect  to 
"  which,  it  is  presumed,   his  intention  to  delegate  the  authority 
was  principally  directed.     Thus,  for   example,  if  a  merchant 
about  to  go  abroad  for  any  purposes  should  delegate  to  an 
agent  his  full  and  entire  authority  to  sell  any  of  his  personal 
u  property,  or  to  buy  any  property  for  him  or  on  his  account, 
or   to  make  any  contracts,   and   also  to  do  any  other  acts 
whatsoever,  which  he  could,  if  personally  present ;  this  general 
language    would   be   construed   to  apply  only  to  buying  or 
"  selling  connected  with  his  ordinary  business  as  a  merchant ; 
"  and  would  noti  at  least  without  some  more  specific  designation, 
"  be  construed  to  apply  to  a  sale  of  his  household  furniture,  or 
"  his  library,  or  the  common    utensils,   provisions,  and   other 
•'  necessaries  used  in  his  family.  Much  less  would  it  be  construed 
"  to  authorize  any  contracts  to    be  made,  which  would  be  of 
"  an  extraordinary  character."     In   the  62nd    section    of    the 
same    work,    it   is    said    "  language,  however   general    in    its 
"  form,  when  used  in  connection  with  a  particular  subject-matter, 
"  will  be  presumed  to  be  used  in  subordination  to  that  matter, 
u  and,  therefore,  it  is  to  be  construed  and  limited  accordingly." 
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An  instance  is   given  in    the  67th   section  :  u  A  power  of  attor-        187e 
u  ney  by  a  principal  to  another  person  for  him,  and  on  his  behalf    Stkwart 
*  to  pay  and  accept  such  bill  or   bills  of  exchange    as  should  be  thb  Scinde, 
€t  drawn  or  charged  on  him  by  his    agents  or    correspondents  as  Punjab^  akd 
<€  occasion  should  require  ;  and    generally  to  do,    negotiate,  and     eai&way 
u  transact  the  affairs  and  business  of  him  (the  principal)  during 
"  his  absence,  a3 "fully  and  effectually  as  if  he  were  present  and 
u  acting  therein,  has    b3en  held  not  to    authorize    the    agent  to 
accept  bills  drawn    on  him  upon    account    of     a    partnership* 
in  which  the  principal  was  a    partner,    but  only  to  accept  bills 
"  drawn  on  him  upon  his  individual   account.     The    language  of 
"  the  instrument  conferred  an    authority  to    accept    bills  for  the 
i€  principal,  and  on  his  behalf.     No    such  power    requisite    as  to 
partnership  transactions  ;  for  the    other    partners   might  bind 
the  firm  by  their    acceptance,    and  therefore  the  words  of  the 
instrument  might  well  be    confined  to  their    obvious  meaning, 
namely  an  authority    to  accept    in  those    cases  where    it  was 
u  right  for  the  principal    to  accept    in  his    individual  capacity.'* 

The    68th    section    goes    on    "  indeed,    formal  instruments  of 

this  sort  are  ordinarily  subjected  to  a  strict  interpretation,  and 

the  authority  is  never  extended  beyond    that  which  is  given  in 

*f  terms,  or  which  is  necessary  and  proper  for  carrying  the  autho- 

u  rity  so  given  into  full  effect ;"  and  in  section  70  it  is  said  that 

ff  principles  very  similar  may  be  traced  back  to  the  Roman  law  ; 
u  for,  in  th*t  law,  where  the  authority  was  express  or  special,  the 
u  agent  was  bDund  to  act  within    it ;  and  where  it  was  of  a  more 
general  nature,  still  the  agent  could  not  bind    the  principal  be- 
yond the  manifest  scope  of  the  objects  to  be  accomplished  by  it." 
To  apply  those  principles  to  the  present    case.     Under  section 
54,  the  agent  is  to  be  an  agent  to  act    on  behalf  of  the  Company 
in  India  and  elsewhere.     Colonel  Elphinstone  is   the  agent  of  the 
Company  in  India.     Can  it  be  said  that  a  power  to  enter  into  a 
contract  for  the  supply  of  railway  waggons  to    the   value  of 
lis.  84,000,  to  be  manufactured  in  England,  was  necessary  for 
the   purpose  of  enabling  Colonel  Elphinstone     to  act  on  behalf 
of  the  Company  in  India  ?   Can  it  be  supposed  to  be  within  the 
scope  of  the  agency  of  a  person  whose  principal  is  a  Company 

having  a  Board  of  Directors  ? 

30 
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1870  Now  I  must  state  that  this  contract  is  not  even  shewn  to  be  a  • 

Stkwabt     contract  with  a  firm  which  was  in  the  habit  of  dealing  in  iron- 
v. 
The  Scindc,  work.  Mr.  Stewart  admits  that  this  was  the  first  contract  he  had 

Punjab,  and  jn  ir0n-work.    He  says,  that  Colonel  Elphinstone  knew  that  ho 
Railway     could  not  execute  the  contract  for  the  iron-work  in  Calcutta  and 
that  it  was  necessary  for  him  to  do  it  in  England.     He  says 
Colonel   Elphinstone  told  me  he   was  very  hard  pressed  to 
get  iron-work  ;  that  the  Board  could  not  supply  it  fast  enough 
"  and  I  think  he  asked  me  if  I  could  get    some,  because  he  said 
"  they  had  notice  front  the  contractors  that  the  Delhi  line  would  be 
"  open  directly,  and  they  had  not  sufficient  rolling-stock  for  it;  that 
"  he  was  afraid  the  Government  would  censure  them  for  the  matter, 
and  perhaps  take  over  the  line  from  the  Company,"  He  says,  "I 
told  him  I  thought  I  was  in  a    very  good   position  to  get  it  as 
expeditiously  as  possible,  because  the  cousin  of  my  father,  who 
was  a  great  personal  friend  of  my  father,  as  well  as  his  cousin, 
"  was  head  of  the  great    firm  of    Sharp,    Stewart,    and  Co.,  the 
"locomotive  builders.     Nothing  more    passed  that  I  remember ; 
"  ho  then  gave  me  the  order  about    that  time.     I  left  soon  after. 
lt  He  was  in  Calcutta  at  the  time  of  giving  the  order." 

Therefore  it  appears  that,  at  the  time  that  the  order  was  given, 
the  Board  of  Directors  in  England  were  supplying  iron-work  for 
the  purposes  of  the  Railway.  The  plaintiff  had  distinct  notice 
that  Colonel  Elphinstone  was  not  contracting  here  for  the  iron- 
work, but  that  the  Board  was  supplying  it.  He  knew,  therefore, 
that  Colonel  Elphinstone  had  not  been  acting  as  the  agent  of  the 
Company,  for  the  purpose  of  getting  supplies  of  iron -work. 
Colonel  Elphinstone  knew  also  that  the  railway-waggon  work 
mentioned  in  the  contract  was  to  be  supplied,  not  from  any  stock 
in  India,  but  thnt  the  contract  was  to  be  executed  in  England ;  and 
that  it  would  have  been  easy  for  him  to  have  written  to  his  princi  - 
pal  in  England  who  might  have  entered  into  a  contract  for  the  sup- 
ply of  the  iron-work  with  a  firm  or  firms  in  England.  It  cannot, 
in  my  epinion,  be  said,  that  it  was  in  any  way  necessary  for  tho 
purpose  of  the  authority  given  to  Colonel  Elphinstone  as  agent  in 
India  that  he  should  have  power  to  enter  into  a  contract  for  iron 
work  of  great  value  to  be  manufactured  in  London.  There  is  no 
reason  for  opining  that  tho  Directors  either  expressly  or  impliedly 
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•  delegated  to  their  agent  in  India  a  power  to  enter  into  a  con-        187° 
tract,  which  they  could  have  made  themselves  without  his  inter-     Stb*art 
vention,  and  with  advantages  which  he  in  India  would  not  possess  The  Scindr, 

Punjab  a\t> 

the  execution  of  which  they  might  have  superintended,  and  the       Delhi 
performance  of  which  they    themselves  might    have   watched     compaxy. 
and  enforced. 

Bearing  in  mind  always  that  it  is  necessary  for  one  who  seeks 
to  charge  a  principal  upon  a  contract  by  an  agent  to  show  that 
the  agent  had  authority  to  bind  the  principal  by  such  contract, 
it  appears  to  me  that  the  plaintiffs  have  not  made  out  a  prima 
facie  case  of  authority  on  the  part  of  Colonel  Elphinstone  to 
enter  into  the  contract  for  the  supply  of  this  large  quantity  of 
waggons  to  be  manufactured  in  England  ;  and  for  this  reason  it 
appears  to  me  that  the  plaintiffs  case  has  wholly  failed.  They 
have  wholly  failed  to  sustain  the  burden  of  proof  that  is  thrown 
upon  them  for  showing  that  the  Scinde,  Punjab,  and  Delhi  Rail- 
way are  bound  by  the  contract  of  Colonel  Elphinstone  in  this 
matter. 

On  that  ground,  I  think  that  the*  decision  of  Mr.  Justice 
Phear  dismissing  the  suit  is  correct,  and  the  appeal,  therefore, 
in  my  opinion,  ought  to*  be  dismissed  with  costs  to  be  taxed  on  scale 
No.  2. 

Attorneys  for  the  appellants  :  Messrs.   Robertson  cf  Co. 

Attorneys,  for   the  respondents  :  Messrs.  Berners  fy  Co. 


[APPELLATE  CIVIL]. 


Before  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Glover. 
KILARAMMAJI  (  (Plaintiff)  v.  NARAYAN  DAS  (Defendant).* 

Prisoner's  Testimony  Act  (XV  of  1869)— Defendant  in  Custody— Act  VIII 

0/1859  ..  78.  jWJ- 

A  Judge  of  a  Snail  Cause  Court  in  the  Mof  usail  can  direct  the  jailor  to  bring  np 

before  the  Court,  at  the  hearing  of  the  suit,  a  defendant  committed  to  custody 
under  section  78  of  Act  VIII  of  1859,  without  having  recourse  to  the  procedure 
nader  Act  XV  of  1869. 

*  Reference  from  the  Judge  of  the  Small  Cause  Court  of  Burrisaul,  dated  the 
11th  December  1869, 
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The  following  case  was  submitted,  for  the  opinion  of  the  High 
Court,  by  the  Judge  of  the  Small  Cause  Court  of  Burrisaul  : 

u  The  plaintiff  sued  the  defendant  for  money  due  to  him  on  a 
bond,  and  took  out,  under  section  75  of  Act  VIII  of  1859,  a 
warrant  of  arrest  before  judgment  to  secure  easy  execution 
of  decree,  were  he  to  obtain  it.  The  defendant,  from  his  poor 
circumstances,  failed  to  furnish  the  security  required  by  law,  and 
was  therefore,  under  section  78,  committed  to  custody  in  the 
jail.  The  case  then  came  on  for  hearing,  on  the  day  fixed  in 
the  summons,  before  the  Court,  but  the  defendant,  from  his  being 
confined  in  the  jail,  was  unable  to  make  his  appearance,  either 
personally  or  by  pleader,  for  defence.  The  Court,  to  arrive  at  a 
correct  decision,  adjourned  the  case  to  act  in  pursuance  of  sectien 
42  of  Act  VIII  of  1859  and  paragraph  26  of  the  Circular  Order 
of  29th  July  1859,  No.  23,  and  in  order  to  give  the  defendantthe 
opportunity  of  appearing  before  the  Court  for  his  personal  examin- 
ation, and  for  confronting  his  opponent,  issued  an  order  for  the 
production  of  the  body  of  the  prisoner  before  the  Court  to  the 
jailor,  in  the  form  prescribed  by  section  5  (1)  of  Act  XV  of  1869, 
and  submitted  the  same  for  counter-signature  to  the  District 
Judge  who  refused  to  do  the  same  under  the  discretion  given  him 
by  the  said  Act.  The  circumstances  which  necessitated  the 
production  of  the  defendant  before  the  Court,  prior  to  any  judg- 
ment could  be  passed  by  it,  were  then  represented  to  the  District 
Judge,  and  his  counter-signature  on  the  order  was  again  soli- 
cited. This  was  repeated  for  the  third  time,  but  the  Judge 
declined  to  yield  to  the  Court's   solicitation  every  time   it  was 

(1)  Act  XV  of  1869  s.  4.—"  Any  Civil  in  any  civil  matter  pending  in  a  Court 
Court  may,  in  its  discretion,  if  it  appear  subordinate  to  the  Court  of  the  District 
that  the  testimony  of  any  person  confined  Judge,  or  in  any  Court  of  Small  Causes 
in  any  jail  situate  within  the  locallimits  situate  outside  the  local  limits  of  the 
of  its  appellate  jurisdiction,  if  the  Civil  ordinary  original  civil  jurisdiction  of  the 
Court  be  a  High  Court,  or  if  it  be  not  a  nigh  Courts  of  Judicature  at  Fort  Wil- 
High  Court,  then  within  the  local  limits  liam  in  Bengal,  Madras,  and  Bombay,  it 
of  the  appellate  jurisdiction  of  the  High  shall  not  be  forwarded  to  the  officer  to 
'  Court  to  which  it  is  subordinate,  is  mate-  whom  it  is  directed,  or  acted  upon  hy  him 
rial  in  any  matter  depending  in  such  Civil  until  the  same  shall  have  been  submitted 
Court,  make  an  order  in  the  form  of  the  to,  and  countersigned  by,  such  Judge 
said  Sehedule  A.,  directed  to  the  officer  or  the  District  Judge  within  the  local 
in  charge  of  the  said  jail,"  limits    of  whose  jurisdiction  such  Court 

Section  5.—"  When  such  order  is  made    of  Small  Causes  is  situate." 
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.made,  and  impliedly  instructed  it  to  decide  the  case  ex  parte 
under  section  111  of  Act  VIII  of  1859. 

"  The  Court  still  hesitates  to  proceed  according  to  the  way 
pointed  out  by  the  District  Judge,  because,  if  such  a  course  of 
procedure  were  to  be  invariably  followed,  it  would,  as  it  humbly 
thinks,  work  very  prejudicially  on  the  interests  of  poor  defendants 
generally,  who  might  be  helplessly  dragged  to  jail,  and  there 
detained  until  the  case  be  opportunely  won  against  them,  and 
the  decree  executed  without  any  opposition  from  them.  Thus  a 
door  of  oppression,  as  the  Court  observes,  will  be  widely  opened 
to  all  evil-meaning  plaintiffs  who  would  come  forward  in  num- 
bers before  it,  with  prayers  to  commit  their  unfortunate 
opponents  to  custody,  and  to  give  them  the  opportunity  of  easily 
accomplishing  their  malicious  objects. 

"  The  District  Judge  declined  to  countersign  the  order  submit- 
ted to  him,  on  the  ground,  that  Act  XV  of  1869  contemplates 
the  attendance  of  witnesses  only,  and  not  that  of  defendants. 
But  the  wording  of  the  preamble  to  that  Act  distinctly  provides 
facilities  for  obtaining  the  evidence,  and  appearance  in  Court,  of 
prisoners  and  for  service  of  processes  upon  them.  The  meaning 
of  the  Legislature  involved  in  the  preamble  appears  to  me  to 
apply  to  the  appearance  of  parties  as  well  as  of  witnesses,  and 
not  to  that  of  witnesses  alone,  in  the  absence  of  any  special 
clause  for  the  same." 
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The  opinion  of  the  High  Court  was  delivered  by 

Jackson,  J. — This  is  a  reference  of  a  very  singular  character. 
A  suit  was  brought  against  the  defendant  for  money  due  upon  a 
bond,  and,  therefore,  the  Judge  of  the  Small  Cause  Court  at 
Burrisaul  states,  "  that  plaintiff  took  out,  under  section  75  of 
Act  VII I  of  1859  a  warrant  of  arrest  before  judgment  to 
secure  easy  execution  of  decree  were  he  to  obtain  it.  The  defend- 
ant, from  his  poor  circumstances,  failed  to  furnish  the  security 
required  by  law,  and  was,  therefore,  under  section  78,  com- 
mitted to  custody  in  the  jail."  I  hope  that  the  Judge,  in  this 
case, has  done  himself  injustice  byreasonof  his  inability  to  express 
himself  clearly  in  the  English  language,  because  section  75  of 
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Act  VIII  of  1859  does  not  provide  for  plaintiff's  taking  out  a  war- 
rant of  arrest  before  judgment  to  secure  easy  execution  of  decrees, 
if  such  decrees  are  obtained,  nor  does  section  78  of  the  Code 
oblige  defendants  genearlly  to  give  security.  Section  75  only 
enables  the  Court,  on  application  made  under  section  74,  "  if 
after  examining  the  applicant,  and  making  such  further  investi- 
gation as  if  may  consider  necessray,  it  shall  be  of  opinion  that 
there  is  probable  cause  for  believing  that  the  defendant  is  about 
to  leave  its  jurisdiction,  with  the  intent  of  avoiding  or  delaying 
"  the  plaintiff,  or  that  he  has  disposed  of,  or  removed  from  the 
"  jurisdiction  of  the  Court,  his  property,  or  any  part  thereof,  with 
"  the  intent  to  obstruct  or  delay  the  execution  of  any  decree  to 
"  issue,  a  warrant  to  the  proper  officer  enjoining  him  to  bring  the 
"  defendant  before  the  Court,  that  he  may  show  cause  why  he 
"  should  not  give  good  and  sufficient  bail  for  his  appearance ;"  and 
under  section  78,  "  in  the  event  of  the  defendant  neither  furnish- 
ing security,  nor  offering  a  sufficient  deposit,  he  may  be 
committed  to  custody  until  the  decision  of  the  suit,  or  if  judg- 
"  ment  be  given  against  the  defendant,  until  execution  of  the 
"  decree,  if  the  Court  shall  so  order. " 

However,  the  defendant,  accordingly,  was  lodged  in  jail. 
Thereupon,  the  suit  proceeded,  and  the  day  for  hearing  arrived. 
It  seems  then  to  have  occurred  to  the  Judge,  that  the  defend- 
ant beings  lodged  in  jail,  might  be  under  some  disability  as 
to  defending  the  suit  effectually.  He,  therefore,  determined 
to  have  the  defendant  brought  before  him  which  he  seems  to 
have  considered  could  only  be  done  under  the  provisions  of 
Act  XV  of  1869,  and,  thereupon,  addressed  a  requisition  to  the 
jailor,  which  he  forwarded  for  counter-signature   to  the  Judge 

of  the  district. 

The  Judge,  instead  of  pointing  out  to  to  the  Court  of  Small 
Causes  what  seems  to  me  to  have  been  the  proper  course  to  be 
taken,  enters  into  a  discussion  as  to  whether  the  evidence  of 
the  defendant  was  necessary  in  this  case,  and  being  of  opinion 
#that  the  defendant's  evidence  was  not  necessary,  he  declines  to 
countersign  the  requisition,  and  returns  it   to  the   Small  Cause 

Court. 
Thereupon,  the  Judge  of  the  Small  Gmss  Court,  observing 
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that  until  summons  had  been  served  upon  the  defendant  in 
the  manner  prescribed  by  section  15  of  the  same  Act,  he  could 
not  decide  whether  it  would  be  impossible  for  the  prisoner  to 
appear,  or  no,  directed  a  summons  to  be  served  upon  the  defend- 
ant under  that  section,  after  which,  he  said,  further  orders 
would  be  given. 

Thereupon  the  Head  Clerk  of  the  Small  Cause  Court  writes 
a  letter  to  the  Judge,  and  informs  him  that  the  defendant  had 
been  served  with  a  summons,  under  section  41,  Act  VIII  of 
1859,  and  with  a  warrant  under  sectien  75  of  the  same  Act, 
and  on  failure  of  giving  security,  as  required  by  section  78 
of  the  Act,  the  defendant  has  been  committed  to  custody. 
Thereupon  the  Small  Cause  Court  makes  $  renewed  application 
to  the  Zilla  Judge,  and  repeats  the  request  that  he  will  coun- 
tersign the  order  for  the  defendant's  appearance.  The  Judge 
again  refused  in  the  following  words  :  "There  is  a  distinct  power 
"  (vide  section  111, Act  VIII  of  1859) ,in  cases  in  which  the  defend- 
"  ant  neither  appears  in  person,nor  by  a  pleader  ;  section  125  sim- 
"  ply  says  that  the  Court  may  examine  a  party  to  the  suit  or  his 
*  "  pleader.  Such  examination  is  optional.  The  Circular  Ooders  of 
"  1859  referred  to  are  of  date  anterior  to  Act  VIII  of  1859  com- 
ing into  operation.  There  is  no  material  necessity  to  summon 
the  defendant  from  jail,  and  therefore  this  Court  refuses  to 
countersign  this  order."  Apparently,  therefore,  the  Zilla  Judgo 
considered  that  there  was  no  necessity  for  enabling  the  defend- 
ant to  defend  himself  in  a  suit,  before  decree  was  passed  against 
him  ;  and,  thereupon,  the  Judge  of  the  Small  Cause  Court, 
not  unnaturally  feeling  reluctant  to  pass  judgment  against  tho 
defendant  under  the  circumstances,  applies  for  the  orders  of 
this  Court. 

The  defendant,  in  this  case,  was  not  a  prisoner  under  sen- 
tence, but  was  merely  detained  in  the  Civil  Court  jail,  under 
a  warrant  of  the  Small  Cause  Court,  in  order  to  answer  the 
suit  of  the  plainliff.  It  seems  to  me  quite  clear  that  there  was 
no  necessity  whatever,  in  such  circumstances,  for  resorting  to  * 
the  provisions  of  Act  XV  of  1869;  but  that  the  Judge  had 
nothing  to  do,  but  direct  the  jailor  to  bring  the  prisoner  before 
him.     Why,  under  such  circumstances,  such  a  correspondence 
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should  have  taken  place  ;  why  the  Judge  should  have  refused  • 
"  either  to  countersign  the  requisition  of  the  Small  Cause  Court, 
or  to  point  out  the  true  course  to  be  taken,  seems  quite  inex- 
plicable. I  think  we  must  answer  the  letter  of  the  Judge  of 
the  Court  of  Small  Causes,  by  desiring  that  he  issue  his  war- 
rant to  the  jailor  to  have  the  prisoner,  confined  under  his 
previous  warrant,  brought  before  him  for  the  purpose  of  making 
his  defence,  or  of  retaining  proper  counsel. 

I  think  we  should  also  direct  that  this  case  should  be  disposed  of 
as  speedily  as  possibly,  and  looking  at  the  character  of  the  proceed 
ings  which  have  taken  place,  I  think*  that  as  soon  as  the  case  has 
been  decided  the  proceedings  ought  to  be  sent  to  this  Court  for 
inspection  ;  and  I  think  that  a  copy  of  the  judgment  of  this 
Coin  t  should  be  sent  to  the  Judge  of  Backergunge. 


J  870 
April  14. 


Before  Mr.  Justice  Bayley  and  Mr.  Justice  Markby. 
CHANNU  LAL  SAHU  (Plaintiff)  v.  MANU  LAL  and  others 

(Defendants).* 
Act  VIII  o/1869.  s.  2—Res*Judicata  -  Cause  of  Action. 

In  execution  of  a  decree,  the  right,  title,  and  interest  of  A.  in  a  certain  property 
was  sold  and  purchased  by  B.  In  execution  of  another  decree,  the  right,  title,  and 
interest  of  A.  and  C.  in  the  same  property  were  sold  and  purchased  by  D.  In  a  suit  by 

A.  the  sale  to  B.  was  set  aside,  but  on  appeal  the  decision  of  the  Court  of  firat  instanca 
was,  upon  consent  of  the  parties,  set  aside  and  the  sale  allowed  to  stand  good.  D  •  sued 
for  possession  of  the  share  of  A.  and  U.  in  the  property  purchased  by  him,and  obtained 
a  decree  for  possession  of  the  share  of  C.  only.     D.  now  sued  to  set  aside  the  sale  to 

B.  and  for  possession  of  the  share  of  A.  Held,  that  the  suit  was  not  barred  by 
section  2,  Act  VIII  of  1859. 

Umatara  Debt  v.   Krishna  Kamini  Dasi  (1),  and   Abhiram  Dos    y.  Sriram, 
Das  (2),  distinguished. 

On  the  7th  June  1858,  Manu  Lai,  defendant  No.  1,  pur- 
chased, at  a  sale  held  in  execution  of  a  decree,  the  right,  title,  and 
interest  of  Krishna  Prasad  Sing,  Rameswar  Sing,  and  Thakur- 
Prasad  Sing,  of  and  in  certain  property.     On  the  5th  March  1860, 

•  Special  Appeal,  No.  1487  of  1869,  from  a  decree  of  the  first  Subordinate  Judge 
of  Shahabad,  dated  the  10th  March  1869,  affirming  a  decree  of  the  Moonsiff  of  that 
district,  dated  the  15th  July  1868. 


(1)  2  B.  L.  RM  A.  C,  102. 


(2)3B.L.  R.,  A  C,  421 
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the  right,  title,  and  interest  of  the  said  Krishna  Prasad  Sing,  Bam-        1870 
eswar  Sing,  and  Thakur  Prasad  Sing,  and  of  Govind  Prasad  and  Cbannu  Lal 
Baghunath  Prasad,  of  and  in  the  same  property,  was  sold  in  exe-  *HU 

cation  of  another  decree  and  purchased  by  Channu  Lal,  the  Maot  Lal« 
present  plaintiff,  with  full  notice  of  the  previous  sale.  Krishna 
Prasad,  Bameswar,  and  Thakur  Prasad,  brought  a  suit  for,  and  on 
the  7th  March  1861  obtained,  a  decree  setting  aside  the  sale  of  7th 
June  1858.  On  appeal,  the  decree  of  the  Court  of  first  instance 
was,  by  consent  of  the  parties,  allowed  to  be  reversed,  and  the 
sale  was  confirmed .  On  the  7th  of  April  1866,  Channu  Lal  brought 
a  suit  for  possession  of  the  shares  of  Krishna  Prasad,  Bameswar, 
Thakur  Prasad,  Govind  Prasad,  and  Baguhnath  Prasad,  in  the 
property  purchased  by  him,  and  a  modified  decree  was  passed  in 
his  favor  declaring  him  entitled  to  obtain  possession  of  the 
shares  of  Govind  Prasad  and  Baghunath  Prasad  only.  On  appeal, 
this  decree  was  set  side.     But  on  the  1st  February  1867,  the 

decision  of  the  lower  Appellate  Court  was  reversed  by  the 
High  Court,  and  the  modified  decree  in  favour  of  Channu  Lal 
was  confirmed. 

This  was  a  suit  by  Channu  Lal  to  obtain  possession  of  the 
shares  of  Krishna  Prasad,  Bameswar,  and  Thakur  Prasad,  which 
had  been  disallowed  in  the  former  suit  by  setting  aside  the 
sale  of  7th  June  1858.  The  defence  was  that  the  suit  was 
barred  by  section  2,  Act  VIII  of  1859.  The  Subordinate  Judge 
held  that  the  suit  was  barred  by  section  2,  Act  VIII  of  1859. 

On  appeal,  the  Judge  confirmed  the  decision  of  the  lower 
Court. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.  Paul  (Baboo  TuUidas  Seal  with  him)  for  the  appellants, 
contended  that  section  2,  Act  VIII  of  1859,  did  not  apply. 

Baboo  Mahesh  Ohandra  Chowdhry  (Baboo  Kalikrishna  Sen 
with  him)    for   the   respondent,  contended   that   the   subject-  '* 

matter  of  both  the  suits  was  the  same,  and  the  cause  of  action, 
viz.,  the  withholding  of  possession  from  the  plaintiff  of  the  pro- 
perty purchased  by  him  at  auction  was  the  same  in  both  the  suits. 
Section  2,  Act  VIII  of  1859,  barred  the  present  suit.    Abhiram 
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1870        j)gg  y,  SriramDaa  (1),  and  Umatara  Debi  v,  Krishna  Kamini 

CBXhitLAL  Da8i  (2)>  wew  in  P°int- 
Uanv  Lkt.       ^e  jfcdg11101**  °f  *^e  Court  was  delivered  by 

Maboy,  J. — It  appears  in  this  case  that  on  the  7th  June 
1858,  the  defendant  No.  1  purchased  the  share  of  Krishna  Prasad 
Sing  and  others  in  certain  property.  On  the  5th  March  1860,  the 
plaintiff  purchased  the  share  of  Krishna  Prasad  Sing,  Raghu 
Nath  Prasad  Sing  and  some  other  person,  that  is  to  say,  pur- 
chased the  same  shares  as  the  defendant  No  .1  did,  and  also  some 
other  shares.  On  the  2nd  March  1861,  the  sale  to  the  defendant 
No.  1  was  set  aside,  but  on  appeal  to  the  Judge  by  a  compromise 
between  the  defendant  No.  1  and  Krishna  Prasad  Sing,  the 
decision  of  the  first  Court  was  allowed  to  be  reversed.  Subse- 
quently, the  plaintiff  brought  a  suit  to  recover  the  whole  of  the 
property  which  he  purchased  on  the  5th  March  1860  wholly 
ignoring  the  sale  made  on  the  7th  June  1858,  to  the  defendant 
No.  1.  As  to  so  much  of  the  property  as  was  in  excess  of 
Krishna  Prasad's  share  he  succeeded,  but  failed  as  to  the  rest, 
because  the  Court  thought  that  so  long  as  the  sale  to  defendant 
No.  1  of  the  7th  June  1858  stood  unreversed,  he  could  not 
recover  Krishna  Prasad's  share.  The  present  suit  is  represented 
to  us  to  be  brought  in  effect  to  have  it  established  that  that  sale 
has  been  reversed,  and  the  effect  o£  succeeding  in  this  suit  would 
be  to  get  rid  of  that  sale. 

The  lower  Appellate  Court  has  refused  to  go  into  the  appeal, 
on  the  ground  that  the  present  claim  has  been  barred  under 
Section  2,  Act  VIII  of  1859,  the  cause  of  action  of  the  plaintiff 
having  been  heard  and  determined  in  the  suit  just  alluded  to. 

The  pleader  for  the  respondent  has  relied  upon  two  decisions 
of  this  Court,  the  one  in  Abhiram  Das  v.  Sriram  Das  (l)f 
and  the  other  in  Umatara  Debi  v.  Krishna  Kamini  Dasi  (2). 
It  seems  to  us  that  the  present  case  stands  clear  of  both  those 
decisions.  In  both  those  cases  the  plaintiff  had,  at  the  time  when 
the  suit  was  first  brought,  a  complete  title  to  recover  the  pro- 
perty he  sued  for,  the  only  difference  was  a  difference  in  the 

(1)  3  B.  L.  R.,  A.  C,  42,  (2)  2  B.  L.  R.,  A.  C,  104.     • 
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•  way  in  which  that  title  was  to  be  established.     Here  the  decision        W° 
or  order,  by  which  the  plaintiff's  suit,  as  to  Krishna  Prasad's  share  Chaknu  Lai, 
was  dismissed,  was  in  effect  that  so  long  as  the  defendant,  No.  1,  v 

held  the  sale  certificate  of    the  7th  June    1858,  no  other  person   Maau  Lal. 
could  get  a  title  to  that    property.     It  is  to    get  rid  of  that  very 
sale,  that  the  plaintiff  brings   this    present  suit.     This  seems  to 
ns,  therefore,  a  different    suit  than    the  one    previously  brought 
by  the  plaintiff  upon  a  title  of  his  own  which  then  existed. 

The  result  will  be  that  the  judgment  of  the  lower  Appellate 
Court  is  reversed,  and  the  case  sent  back  to  that  Court  to  be 
tried,  and  determined  on  the  merits,  the  suit  not  having  been 
barred  under  the  provisions  of  section  2,  Act  VIII  of  1859, 


[PULL  BENCH.} 


Before  Mr.  Sir  Richard  Couch,   Kk,    Chief  Justice,  Mr.   Justice  Kemp, 

* 

Mr.  Justice  L.  S.  Jackson,  and  Mr.  Justice  Mitter. 
GUNAMANI  DASI  (Defendant)  v.  PRANKISHORI  DASI  (Plaintitp)  *     ^a^lU 

Act  VIII  of 1859,  s.  206  -Act  XXIII  of  1801,  s.  11— Paproeirf  out  of      

Court — Satisfaction  of  Decree  not  certified— Suit  to  recover  Money  paid  out 
of  Court. 

A.,  a  judgment-debtor,  paid  to  B,,  the  decree-holder,  a  sum  of  money  by  way  of 
compromise,  in  fall  satisfaction  of  the  decree.  B.  failed  to  certify  this  payment  to 
the  Court,  and  afterwards*  executed  her  decree  for  the  fall  amount. 

In  a  suit  by  A.  against  B.  for  recovery  of  the  amount  previously  paid  out  of 
Court  in  satisfaction  of  the  decree,  held  that,  notwithstanding  section:  11  of  Act 
XXIII  of  1861,  the  suit  was  maintainable. 

This  was  a  Bait  to  recover  the  amount  of  rupees  980*12-6.. 
The  plaintiff  alleged  that  the  defendant  *  had  a  decree  against 
her;  and  in  satisfaction,  she  (the  plaintiff)  had  paid  and  delivered 
to  the  defendant  cash  and  ornaments  to  the  amount  of  rupees 
930-12-6  by  way  of  compromise.  That  the  defendant  aftewards 
sued  out  execution  of  the  said  decree,  when  the  plea  of  payment 

*  Special  Appeal,  No.  2298  of  1869,  from  a  decree  of  the  Judge  of  Dinagepore 
dated  the  3rd  August  1869,  reversing  a  decree  of  the  Moonsiff  of  that  district, 
dated  the  1st  June  i860. 


t 
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1870       was  overruled    by    the    Court  executing  the  decree  for  want  of 
Gunamani     proof,  and  hence  the]  present  suit   for  refund  of  the    amount  so 

"        paid  as  aforesaid.      •» 
Pbawhshori       The  defence  was  that  the    suit  was    barred  by  section  11,  Act 
*"■      XXIII  of  1861. 

The  Moonsiff  held  that,  by  reason  of  section  11,  Act  XXIII 
of  1861,  no  separate  suit  could  be  brought  for  the  recovery  of 
money  paid  in  satisfaction  of  a  decree  without  the  intervention 
of  the  Court ;  that  the  question  £ould  only  be  adjudicated  by  the 
Court  in  execution  of  the  decree ;  and  that  as  the  Court  execut- 
ing the  decree  had  overruled  such  plea  for  want  of  proof,  no 
suit  could  be  entertained. 

On  appeal,  the  Judge  held  that  the  suit  lay ;  and  that  to  succeed 
therein  the  plaintiff  was  to  prove,  not  only  that  she  had  made  over 
the  property  to  the  defendant,  but  that  the  latter  had  agreed 
to  certify  the  fact  to  the  Court  executing  the  decree,  and  had 
failed  to  do  so.     He  accordingly    remanded  the  case  for  trial  on 

the  merits. 

The  defendant  appealed  to  the  High  Court. 

The  case  came  on  before  a  Division  Bench  (Loch  and 
Mittke,  JJ.)  It  appearing  that  there  were  conflicting  deci- 
sions on  the  question,  viz,  Whether  such  a  suit  was  maintainable, 
the  question  was  referred  for  the  determination  of  a  Full  Bench, 
with  the  following  remarks : — 

Loch,  J. — This  is  a  suit  to  recover  from  the  defendant  a  sum 
of  money,  the  value  of  cash  and  ornaments,  paid  by  the  plaintiff 
to  the  defendant,  in  liquidation  of  a  decree. 

It  appears  that  the  defendant,  Gunamani,  held  a  decree 
against  the  plaintiff,  who,  in  liquidation  thereof,  paid  her  the 
sum  of  rupees  930-12-6  in  cash  and  ornaments ;  that  the  de- 
fendants notwithstanding,  took  out  execution  of  the  decree,  and 
the  plaintiffs  plea  of  payment  was  rejected. 

It  appears,  therefore,  from  the  above  statement  that  the  ad- 
justment made  between  the  parties  out  of  Court  was  not  certi- 
fied to  the  Court  by  the  decree-holders  who  took  out  execution 
of  her  decree,  though  she  had  received  payment.  The  question 
is  whether  a  suit  of  this  nature  can  be  brought,  or  whether 
questions  of  this  kind  between    the  parties,  and   relating  to  the 
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•execution  of  the  decree,  must  not  be  disposed  of  under  the  pro-  18^° 

visions  of  section  11, Act  XXIII  of  1861.  Gdnamani 

1  DA8I 


There  are  conflcting  decisions  of  this  Court   on  this  point,  v. 

KK1S 

Da  si. 


and  a  reference  of  the  question   to  a  Pull  Bench  is  consequently  PBANKIsaoRl 

necessary.     In   Jumeer  Mundle  v.   Brojonauth  Chuckerbutty  (1), 

it    was  held,   by  Bayley    and   E.   Jackson,  JJ.,  that  no  suit 

would  lie,  and  that   all    questions   relating  to    sums  alleged  to 

have  been  paid  in  discharge  or    satisfaction  of  a  decree  shall 

be  determined  by    order   of  the    Court   executing  the  decree 

as  provided  by  section  11,  Act  XXIII  of  1861.     Another  case 

was  decided  by   the  same    Judges,   Alumja    Beebee  v.  Oooroo 

Churn  Roy  (2),  in  which  they  held  they  same  opinion. 

In  the  case  of  Soojun  Mundul  v.  Woojeer  Mundul  (8),  it  was 
held,  by  Peacock,  C.  Jv  and  L.  S.  Jackson,  J.,  that  the  plaintiff 
is  entitled  to  me  the  defendant  to  recover  damages  for  breach 
of  his  contract  to  certify,  or  for  fraudulently  omitting  to  certify, 
in  consequence  of  which,  in  an  execution  fraudulently  issued 
against  him,  his  property  was  seized.  In  the  case  of  Bhugoban 
Tantee  v.  Gobind  Chunder  Boy  (4),  it  was  held  that  a  suit 
would  lie.  The  question  was  heard  before  a  Pull  Bench  of 
the  High  Court  of  Madras,  in  the  case  of  Arunaehella  Pillai 
v.  Appavu  Pillai  (5),  where  it  was  held  by  a  majority  of  three 
Judges  against  two  (Scotland,  C.  J.,  and  Innes,  J.,  dis- 
senting), that  such  a  suit  was  not  maintainable.  As  the  practice 
is  unsettled,  and  there  are  conflicting  decisions,  and  the  point 
is  of  importance,  we  submit  the  question  for  tbe  determination 
of  a  Pull  Bench. 

Mitteb,  J. — I  am  of  opinion  that  this  suit  is  maintainable  in 
the  Civil  Court.  Whether  the  defendant  had  expressly  agreed 
to  certify  the  payment  to  the  Court  or  not,  does  not  appear  to 
me  to  be  any  way  material  to  the  right  determination  of  this 
case.  If  the  facts  represented  by  the  plaintiff  are  correct,  it  is 
perfectly  clear  that  th$  amount  claimed  in  this  suit  was  paid  by 

her  to  the  defendant  in  satisfaction  of  his  decree,  and  the  receipt 

(V  Suth,  S.  0.  C.  Ref.,  1861—1865,  73.        (4)  9  W.  R„  210 

(2)  8  W.  R.,  S.  C.  0.  Ref.,  3.  (5)  3  Mad.  Rep.,  188. 

(3)  2  Wym.  Rev.  Civ.  A  Cr.  Rep.,  S.  C. 
C.  Ref.  21,;  S,  C,  6.  W-,  R.,  Civ.  Ref.,  29. 
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1870       of  such  money  by  the  defendant  would  be  f ally  equivalent  to  a  • 
Gunamani    solemn  agreement  on  his  part  not  to  execute  the  decree.     This 

Dasi-       agreement,  the  plaintif  Bays,  has  been  violated  by  the  defend- 
Peankishori  ant ;  and  if  this  allegation  is  true,  it  is  equally  clear  that  the 

Dasi.       defendant  has  been  guilty  of  a  gross  fraud,  for  he  had  no  right 
to  execute  his  decree  in  contravention  of  that  agreement. 

The  question,  therefore,  is  whether  the  plaintiff  is  entitled  to 
recover  back  that  amount,  either  as  damages  or  otherwise,  upon 
the  ground  of  the  fraud  above  referred  to.  There  can  be  no 
doubt  whatever  that,  if  there  is  no  express  legislative  provision 
to  the  contrary,  this  Court  would  be  bound,  as  a  Court  of 
equity  and  good  conscience,  to  answer  the  question  in  the  affirm- 
ative. The  defendant  can  have  no  right  in  conscience  to  retain 
this  amount,  in  addition  to  the  sum  which  she  has  already  realized 
from  the  plaintiff  in  execution  of  her  decree,  and  it  would  there- 
fore follow  that  the  plaintiff  would  be  entitled  to  recover  it 
back  in  some  shape  or  other.  The  right  to  that  money  may 
have  passed  to  the  defendant,  but  she  took  it,  subject  to  an  agree- 
ment which  she  has  most  grossly  violated,  and  neither  she  nor  any 
one  else  in  the  world  can  have  any  just  right  to  complain,  if  she 
is  compelled,  by  a  Court  of  equity  and  good  conscience,  to  re- 
fund it  to  the  party  whom  she  has  so  grossly  cheated. 

It  has  been  contended,  however,  that  the  hands  of  this  Court 
are  tied  up  by  the  provisions  of  section  206,  Act  VIII  of  1859, 
and  of  section  11,  Act  XXIII  of  1861.  I  see  nothing  in  either 
of  these  sections  to  warrant  such  a  contention.  It  is  to  be  borne 
-  in  mind  that  both  those  sections  are  component  parts  of  a  Code 
which  purports  on  the  face  of  it  to  be  a  mere  Code  of  Procedure, 
and  it  is  by  no  means  likely  that  the  Legislature  would  have 
%  introduced  any  provisions  in  such  a  place  that  would  interfere 

with  the  power  of  the  Court  to  grant  relief  in  cases  of  fraud. 
But  be  this  as  it  may,  there  is  nothing  in  section  206  of  Act 
VIII  of  1859,  or  in  section  11  of  Act  XXIII  of  1861,  which 
lays  down  that  a  payment,  like  the  one  under  our  consideration 
is  absolutely  bad  for  all  purposes,  or  that  the  money  thus  paid 
shall  not  be  recoverable  even  when  the  recipient  has  committed 
a  gross  fraud  by  violating  the  [agreement  under  which  he 
received  it. 
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Section  206  of  Act  VIII  of  1859  says,  it  is  true,  that  "  all       1870 
moneys  payable   under  a  decree  shall  be  paid  into  the  Court,  Gonamani 
whose  duty  it  is  to  execute  the  decree,  unless  such  Court  or       Dam 
"the  Court  which  passed  the  decree  shall  otherwise  direct;"  but  Peankjshom 
it  does   not    say  that  payments  out  of  Court  are  absolutely  illegal  ASI# 

or  improper,  for  the  only  penalty  it  prescribes  is  that  "no  adjust- 
tC  ment  of  a  decree,  either  in  part  or  in  whole  shall  be  recog- 
"  nized  by  the  Court,  unless  such  adjustment  be  made  through 
€t  the  Court,  or  be  certified  to  the  Court,  by  the  party  in  whose 
"  favor  the  decree  was  passed,  or  to  whom  it  has  been  trans- 
"  ferred."  The  words  "  the  Court"  in  the  portion  just  quoted 
clearly  refer  to  the  Court  mentioned  in  the  earlier  portion  of 
the  section,  or,  in  other  words,  to  the  Court  whose  duty  it  is  to 
execute  the  decree.  This  construction  is  strongly  confirmed  by 
the  very  position  which  the  Legislature  has  assigned  to  the  sec- 
tion. It  forms  a  part  of  Chapter  4,  which  exclusively  treats  of 
execution  of  decrees.  The  meaning  of  the  section  is,  therefore, 
this  : — A  judgment-debtor  should  not  pay  any  money  due  from 
him  under  a  decree  of  Court,  except  through  the  interven- 
tion of  the  Court,  whose  duty  it  is  to  execute  the  decree,  un- 
less otherwise  directed  by  such  Court,  or  by  the  Court  which 
passed  the  decree ;  and,  if  he  does,  no  such  payment  will  be 
recognized  by  the  Court,  whose  duty  it  is  to  execute  the  de- 
cree as  a  good  and  valid  payment  in  satisfaction  of  that  decree, 
unless  the  decree-holder  should  choose  to  acknowledge  such 
payment  before  such  Court. 

The  plaintiff  in  this  case  was  certainly  guilty  of  imprudence 
in  not  having  taken  the  precautions  laid,  down  in  section  206, 
but  she  has  already  paid  the  penalty  prescribed  by  that  section 
for  such  imprudence,  inasmuch  as  the  Court  of  execution  has 
already  compelled  her  to  satisfy  the  decree,  upon  the  ground 
that  the  payment  set  up  by  her  was  not  a  payment  whioh  that 
Court  could  recognize  as  a  legal  payment  in  satisfaction  of  the 
decree. 

What  principle  of  justice  can  be  cited  in  support  of  the  con4- 
tention  that  she  is  to  suffer  a  further  penalty  which  is  not 
provided  for  by  the -law  ?  The  carelessness  of  the  plaintiff  can- 
not rectify  the  fraud  of  the  defendant,  and  I  see  no  reason  why 
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1870       she  should  be  permitted  to  retain  a  sura  of  money  which  she  has# 


Qunamani  so  grossly  misappropriated,  assuming,  of  course,  that  the  facts 
£"  alleged  by  the  plaintiff  are  true.  The  money  was  given  to 
Praxkishori  her  for  a  particular  purpose,  and  she  received  it  for  that  pur- 
pose. She  then  betrayed  the  confidence  that  was  reposed  in 
her,  for  it  was  certainly  her  duty  to  certify  the  payment  to  the 
Court  of  execution,  whether  there  was  an  express  covenant 
to  that  effect  or  not.  The  law  requires  that  the  payment  must 
be  certified  to  the  Court  by  the  decree-holder.  The  certificate 
of  the  debtor  is  utterly  valueless,  and  the  defendant  was  there- 
fore bound  iu  conscience  to  give  that  certificate.  That  she  chose 
to  wihthold.it  was  sharp  enough,  but  the  plaintiff  has  already 
suffered  for  her  negligence  by  being  obliged  to  satisfy  her  decree 
twice  over.  w 

The  Court  which  has  to  try  this  suit  id  not  the  Court  of 
execution,  and  it  is  therefore  not  the  Court  referred  to  in 
section  206.  That  section  was  intended  to  facilitate  the  satis- 
faction of  decrees  of  Court,  but  it  has  nothing  whatever  to  do 
with  the  power  of  this  Court  to  compel  the  defendant  to  dis- 
gorge a  sum  of  money  which  she  has  no  right  whatever,  accord- 
I  ing  to  equity  and  good  conscience,  to  retain.  If  she  had  a  right 
to  that  money  at  one  time,  she  has  forfeited  it  by  her  fraud,  or 
at  any  rate,  she  is  liable  to  make  good  an  equal  amount  to  the 
plaintiff  in  the  shape  of  damages.  To  hold  that  the  defendant 
has  acquired  a  right  to  retain  that  money  under  the  provisions 
of  section  206  would  be  to  impute  to  the  Legislature  the  direct 
authorization  of  a  fraud,  and  to  cast  such  an  imputation  would 
be  contrary  to  all  the  recognized  principles  of  construction, 
particularly  when  there  is  nothing  in  the  words  of  that  section7 
to  justify  such  a  conclusion. 

As  to  section  11  of  Act  XXIII  of  1861,  it  runs  as  follows :— 
"All  questions  regarding  the  amount  of  mesne  profits,  &c, 
"  as  well  as  questions  relating  to  sums  alleged  to  have  been  paid 
"  in  discharge  or  satisfaction  of  the  decree,  or  the  like,  and  any 
"  other  questions  arising  between  the  parties  to  the  suit  in  which 
"the  decree  was  passed,  and  relating  to  the  execution  of  the 
"  decree,  shall  be  determined  by  order  of  the  Court  executing 
"  the  decree,  and  not  by  separate  suit." 
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It  is  clear  that  every  question  referred  to  in  this  section  must  have       18yQ 
two  distinct  characteristics,  namely,  first,  that  it  should  be  a  "ques-    Gra  am  ami 
tion  arising  between  the  parties  to  the  suitin  which  the  decree  was  v. 

passed  ;"  and,secondly,that  itsholttdbe  a  "question  relating  to  the  P^p^ow 
execution  of  the  decree."  Although  the  words  (t  relating  to  the 
execution  of  the  decree  "  are  not  to  be  found  immediately  after 
the  words  "  questions  relating  to  sums  alleged  to  have  been  paid 
in  satisfaction  or  discbarge  of  the  decrees,"  it  is  manifest  that 
the  questions  relating  to  mesne  profits,  and  those  relating  to  sums 
paid  in  satisfaction  of  decrees,  are  referred  to  merely  as  examples. 
The  word  "  other  "  in  the  expression,  "  and  any  other  question 
"  arising  between  the  parties,  and  relating  to  the  execution  of  the 
'•  decree,"  clearly  shows  that  all  the  questions  referred  to  in  this 
•  sectjjpn  must  be  of  a  similar  nature,  that  is  to  say,  they  must 
have  the  two-fold  characteristic  mentioned  above.  But  the  ques- 
tion which  we  have  to  determine  in  this  case  is  wanting  in  one  of 
those  two  characteristics.  It  is  a  question  between  the  parties  to 
the  decree  it  is  true,  but  it  is  no  longer  a  question  relating  to  the 
execution  of  that  decree.  We  are  not  called  upon  in  this  case 
to  determine  whether  the  decree  has  been  satisfied  or  not ;  but  , 
what  we  have  to  determine  is  whether  the  defendant  is  not  justly 
bound  to  refund  the  amount  received  by  her  from  the  plaintiff, 
in  consequence  of  the  gross  fraud  she  has  perpetrated.  The  first 
question  is  a  question  relating  to  the  execution  of  the  decree, 
but  the  second  is  not.  The  second  question  could  neither  have 
been  raised  in,  nor  determined  by,  the  Court  of  execution  ;  for  all 
that  that  Court  had  to  do  was  to  determine  whether  the  decree 
had  been  satisfied  or  not,  and  it  had  therefore  no  jurisdiction  to 
inquire  into  the  factum  of  an  uncertified  payment  which  it  is 
expressly  told  not  to  recognize  as  a  valid  payment,  in  satisfaction 
of  the  decree  by  the  provisions  of  section  206.  It  is  therefore 
clear  that  the  question  raised  in  this  case  is  not  one  which  could 
have  been  raised  in  the  execution  department,  and  it  would  be 
monstrous  to  contend  that  the  plaintiff  is  not  entitled  to  have 

that  question  determined  by  some  Court  at  least. 

If  the  payment  was  utterly  null  and  void,  the  right  to  the 
money  did  not  pass  to  the  defendant,  and  the  defendant  is  not  ( 
therefore  entitled  to  retain  it,  for  no  question  of  voluntary  pay- ,' 
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ment  can  be  raised  in  such  a  case.    If,  on  the  other   hand,  the  9 

Gdkamani    right  to  the  money  did  pass  to  the  defendant,  she  is  bonnd    to 

D^SI       restore  it  to  the  party  whom  she  has  so  grossly  defrauded.      It  has 

Prankishoei  been  already  observed  that  the  imprudence  of  the  plaintiff  cannot 

rectify  the  fraud  of  the  defendant,  and  the  above  remarks    are, 

I  believe,  sufficient  to  show  that   the  question  now  before    ns 

could  not  have  been  determined  bv  the  Courb  of  execution    under 

the  provisions  of  section  11  of  Ast  XXHI  of  1851. 

The  case  of  Marriott  v-  Hampton  (1)  has  been  much  relied 
upon  in  the  decision  of  the  Madras  High  Court,  quoted  by  my 
learned  colleague  ;  but,  as  far  as  I  can  understand  that  case,  it 
does  not  appear  to  me  that  any  question  of  fraud  was  raised  or 
discussed  in  it,  and  I  further  find  that  there  was  a  formal  objec- 
tion to  the  action,  upon  the  ground  that  it  was  an  action  brought  • 

to  get  back  what  had  been  already  recovered  under  a  process  of 
law.  But  the  plaintiff  in  this  case  is  complaining  of  fraud,  and 
/  her  prayer  is  not  that  we  should  undo  what  has '  been  already 
done  in  the  execution  department,  but  that  the  defendant  should 
be  compelled  to  restore  what  he  has  so  wrongfully  appropriated. 
Again,  in  the  case  of  Marriott  v.  Hampton  (1),  the  payment  was 
made  before  the  institntion  of  the  suit,  and  the  defendant  was 
bonnd  to  plead  and  prove  that  payment  in  his  defence.  Hero 
the  money  has  been  paid  after  the  decree,  and  the  Execution 
Court  could  not  have  entered  into  the  question  of  this  payment, 
even  if  it  had  been  raised  before  it,  for  its  hands  were  tied  up 
by  the  provisions  of  section  306  Aofc  VIII  of  1859. 

There  is  no  principle  of  justice  that  I  am  aware  of,  which  say3 
that  the  amount  appropriated  under  such  circumstances  shall  bo 
considered  as  a  lawful  gain  to  the  defendant,  and  this  case  is 
therefore  clearly  distinguishable  from  that  of  Marriott  v.  Hamp- 
ton (1). 

As,  however,  there  is  a  conflict  of  decision  on  this  point,  I 
concur  with  my  learned  and  honorable  colleague  in  referring  it 
to  a  Full  Bench. 

The  question  was  thus  stated :— -Looking  at  th$  terms  of 
section  206,  Act  VIII  of  1859,  with  those  of  section    11,    Act 

XXIII   of   1861,   if  payment  be  made  by  a  debtor,  in  liquida- 

(1)  7  T.  R.  269. 
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,  tion  of  a  decree,  in  whole  or  in  part,  or  an  adjustment  be  made  iiji        187° 
satisfaction  thereof,    and  the  decree-holder  disregarding  such    .Gunamani 
payment  or  adjustment  execute  his  whole  decree,  whether  the  £** 

debtor  can  bring  an  action  for  damages  against  the  decree-holder  P*ankwhori 
in  the  Civil  Court,  or  whether  the  question  between  them  as 
to  payment  or  adjustment,  must  be  considered  as  a  question 
arising  between  the  parties  in  execution  of  a  decree  to  be 
determined  by  the  Court  executing  the  decree,  and  not  by 
regular  suit. 

Baboo    Mahini  Mohan  Boy    (Baboo  Easbehari    Ghose   with 
him)  for  the  appellant  relied    upon  section   11,  Act  XXIII 
of    1861,    and    section    206>    Act  VIII    of     1859,    and    oil 
•  Arupachella  Pillai  v.  Appavu  PiUai  (l)v 

Baboo  Kalikriskna    Sen  for  the    respondent   was    not  called: 
upon. 

Couch,.  C.  J. — The  case  which  the  plaintiff  makes  in  the^ 
plaint  is  that  the  defendant  had  a  decree  against  her,  and  that 
the  plaintiff  paid  to  the  defendant  on  account  of  that  decree 
rupees  930-12-6,  consisting  of  cash  and  ornaments,  and  so  com- 
promised the  claim  under  the  decree ;  that  after  that,  this  • 
payment  and  compromise  not  being  certified  to  the  Court,  the 
defendant  sued  out  execution  of  the  decree,  and  obliged  the 
plaintiff  to  pay  the  amount  of,  it  and  the  plaintiff  seeks  in  this 
suit  to  recover  back  the  money  which  was  first  paid,  in  order  to 
compromise  the  claim  upon  the  decree.  Now  it  certainly  would 
be  most  inequitable  that  the  defendant  should  be  allowed  to. 
retain,  not  only  the  money  which  she  had  obtained  in  execution  of 
tho  decree,  but  alsathe  sum  of  money  which  was  previously  paid  by 
the  plaintiff,  in  order  to  compromise  the  claim.  I  think  there  are 
grounds  upon  which  we  can  very  properly  come  to  the  conclusion 
that  the  defendant  is  not  to  be  allowed  to  retain  that  money,  and 
that  she  is  liable  to  refund  it  to  the  plaintiff.  -Accordingjto 
section  206  of  Act  VIII  of  185.9,  this  compromise  or  adjustment 
and  payment  of  money  out  of  Court  would   not  bo  recognized 

(1)  3  Mad.  H.  C.  Rep.,  188. 
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1870       by  tije  Court,  unless  it  was  certified  by  the  defendant,   who 

GuNAjfAM.  was  the  decree-holder.   The  plaintiff  who  paid  the  money  had  no 

Vm         power  to  certify  it,  or  to  make  it  known  to  the  Court.    I  think  it 

Praotcishoei  was  the  duty  of  the  defendant    to  certify  that  matter  to  the 

Court ;  and  that,  if  the  defendant  failed  to  do  so,  and  afterwards 

took   advantage  of  the  want   of   a  certificate,  and    sued  out 

execution    of  the    decree,  and    obliged  the    plaintiff  to  pay 

the  whole  amount,  the  defendant  must  be  considered  as  being  a 

trustee  for  the  plaintiff  of  the  money  which  had  been  previously 

paid,  and  which  she  had  not  appropriated  to  the  satisfaction  of 

the  decree,   and   had  indeed,  by  her   omission  to   certify  the 

matter  to  the  Court,  prevented   from  being  so    appropriated. 

This  is  money,   which  was  in  my  opinion,  in  the  hands  of  the 

defendant  as  trustee  for  the  plaintiff,  and    which  she  is  bound  in 

equity  to  refund  to  the  plaintiff.     I    would  prefer    putting  it  on 

that  ground,  rather  than  on  that  of  damages  for  the  breach  of  a 

contract,  either  express  or    implied,    to  apply  the  money  paid  in 

satisfaction  of  the    decree,  or  on   the   ground    of    a  fraudulent 

omission  to    certify,   because   fraud  may  not    at  first  have  been 

intended,  and  it  cannot  be  inferred    simply  from  the  defendant's 

omission  to  certify  to  the  Court  the   payment    and   compromise ; 

she  may  have    omitted  to    do  so    through    negligence,   and  the 
fraud  is  the  subsequently    taking   advantage  of   the  omission  to 
certify,  and  enforcing    a  decree  which  had   really  been   com- 
promised and    satisfied  out  of    Court.     There    is  nothing  in 
section  11  of  Act  XXIII  of  1861   which  prevents  such  a  suit 
as  the  present  from  being  brought.     That  section  says  that  "  all 
"  questions  relating  to  sums  alleged  to  have  been  paid  in  discharge 
or  satisfaction  of  the  decree  or  the  like,  and  any  other  ques- 
tions arising  between  the  parties  to  the  suit  in  which  the  decree 
was  passed,  and  relating  to  the  execution  of  the  decree,  shall  be 
u  determined  by  order"  of  the  Court  executing  the  decree,  and 
"not by  separate  suit;  but  section  206   of  Act  VIII  of   1859 
prevents  the  Court  executing  the  decree  from  taking  any  notice 
of  payments   not  made  through  the   Court,  or   certified  to  the 
Court,  and  I   cannot  think  that    it  was  the  intention  of   the 
Legislature  that  the  Courts  executing  the  decree  should    be 
bound  to  hear  and  determine  questions  as  to  payments  which  by 
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qpction  206  they  were  forbidden  to  recognize.     I  think  these        1870 
two  sections  can  only  be  reconciled  by  holding  that  section   11     gunamani 
does  not  apply  to  payments  made  out  of  Court,  and  not   certified        Dasi 
to  the  Court,  and  of  which  it  cannot  take  notice.     Therefore,  in  Peankishori 
my  opinion,  this  suit  is  maintainable  to  recover  back  the  money,  AbL 

notwithstanding  the  provisions  of  section  11  of  Act  XXIII 
of  1861.  It  is  maintainable  upon  principles  of  equity,  and  the 
plaintiff  ought  to  recover. 

I  would  observe,  with  regard  to  the  ca9e  in  the  High  Court 
of  Madras,  that  Mr.  Justice  Holloway,  for  whose  judgment  I 
have  the  greatest  respect,  seems  to  treat  the  case  as  it  was  a 
suit  not  to  recover  the  money  originally  paid  under  the  com- 
promise, but  to  recover  back  the  money  which  was  levied  in  the 
execution  of  the  decree.  I  think  that  is  not  the  nature  of  the 
suit  before  us  ;  this  suit  is  to  recover  back  the  money  first  paid, 
of  which  the  defendant  must  be  regarded  as  a  trustee  for  the 
plaintiff,  and  as  such  liable  to  refund  it. 

The  Appeal  will  be  dismissed  with  costs. 

Kemp,  J. — 1  concur  in  this  judgment. 

Jackson,  J. —  I  am  of  the  same  opinion.  I  think  it  is  quite 
possible  to  explain  the  judgments  of  the  majority  of  the  Judges 
of  the  Madras  High  Court,  by  a  reference  to  the  form  in  which 

the  suit  was  brought. 
Jt  seems  to  me  that,  if  we  were  obliged  to  adopt  the  construc- 
tion contended  for  by  Baboo  Mohiai  Mohan  Koy,  we  should 
be  abetting  a  most  serious  fraud  and  injustice  ;  because  there  is 
no  question  that  in  this  country  it  is  a  frequent  practice, 
especially  among  the  poorer  classes  of  suitors,  to  adjust  their 
decrees  out  of  Court ;  and  in  innumerable  cases,  they  so  adjust 
them,  without  certifying  such  payments  to  the  Courts.  The 
Legislature  has,  no  doubt,  prohibited  the  Courts  executing  a 
decree  from  taking  cognizance  of  payments  made  out  of  Court, 
but  I  think  it  is  the  extreme  limit  of  the  disability  under  which 
the  law  has  placed  judgment-debtors,  who,  trusting  in  the  good 
faith  of  the  decree-holders,  have  made  such  payments  out  of 
Court,  and  that  it  was  never   intended  to  deprive  them  of  all 
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1870       remedy  as  regards  payments  made  under  such  circumstances^ 
Gunamani    I  think  there  is  nothing  to  prevent  those  persons  who  have  been 
£*SI       so  imposed  upon  by  the  decree-holder  from  recovering  the  money 
Prankishori  so  paid  by  them  in  a  separate  suit.     It  seems  to  me  quite  clear 
*■*       that  section    11    of  Act   XXIII    of  1861,  and  section  206  of 
Act  VIII  of  1859,  being  parts  of  the  same  Code,  must  be  read 
each  by  the  light  of  the  other,  and  the   circumstance     of   the 
Legislature  having  forbidden  tbe  Courts  executing  a  decree  to 
take  cognizance  of  payments  made  out  of  Court,  clearly  shows 
that   it   cannot  have  been  the  intention  of  the  Legislature   to 
leave  the  final  decision  upon  such  questions  exclusively   in  the 
hands  of  the  Courts  executing  the  decree ;  but  that   such  ques- 
tions were  left  to  be  cognizable  by  way  of  a  civil  suit. 

Mittbr,   J. — I  concur.      I   have   already   given  my  reasons 
in  the  order  of  reference. 


[APPELLATE  CIVIL.] 


1870         Before  Mr.  Justice  Norman,  Mr.  Justice  Kemp,  and  Mr.  Justice  L.  S.   Jackson. 
June  2-      BIPINBEHARI  CHOWDRY  (Plaintiff)  v.  RAMCHANDR  V  ROY  jlvi> 

OTHERS  (DEFBNDANTB).* 

Revenue  Court,  Jurisdiction  of—Benami  Lease— Landlord  and  Tonant — Act  X 

of  1860. 

A.  brought  a  suit  in  the  Collector's  Court  against  B.,  C,  D.,  and  E.,  for  arrears  of 
rent*in  respect  of  land  demised  under  a  potta  to  F.  He  joined  G.  and  H.  as  defend- 
ants. According  to  the  terms  of  the  potta  they  were  sureties  for  P. 
It  was  admittend  that  F.'s  name  was  used  benami  in  the  potta,  and 
that  he  took  no  interest.  A.  sued  B.,  C,  D.,  and  E-,  as  the  parties  interested 
and  in  possession.  C.  objected  that  a  new  settlement  had  been  made,  and 
a  new  potta  granted ;  that  he  held  a  moiety  only  of  the  lands,  and  was 
not  liable  for  more ;  and  that  L).  was  his  ryot,  and  oughtnot,  therefore,  to  have  been 
made  a  defendant.  D.  and  K  contended  that  they  were  liable  in  respect  of  the 
lot  comprised  under  the  potta,  and  had  already  paid  rent  for  it  to  A.  under  a  decree, 
but  objected  that  they  ought  to  have   been   sued  separately  from  B.,  and  C.  B. 

did  not  appear.  The  lower  Court  held  that  C.  had  failed   to  make   out   his  case  and 
*  Appeal,  No.  3  of  1869,  u-ider  section  15  of  the  Letters  Patent,  against  the 

decision  of  a  Division  Bench,  composed  of  Sir  Barnea  Peacock,  Kt.,  late  Chief 

Justice,  and  Mr.  Justice  Mitter,  in  Regular  Appeal,  No.  58- of  1808,  dated  the  15th. 

February  1869,  the  said  Judges  being  divided  in  opinion. 
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that  D.  and  S.  were  liable  in  this  suit,  and  passed  a  dccree,ordering  them  to  pay  the         1 gjo 
amount  admitted  by  them  to  be  dne  from  them  j  and  the  other  defendants  to  pay 


the  remainder  of  the  olaim.  C.  appealed.  O11  the  appeal,  Peacock,  0.  J.,  Mitter,  J.,  Bipinbehari 
contra,  held  that  the  plaintiffs  snit  must  be  dismissed,  the  lease  being  to  F.,  and  not  v 

to  the  defendants;  that  the  Court  below  had  founded  its  deoisi6n  on  matters  extra-  Bamchandra 
neons  to  the  lease,  which  it  had  no  jurisdiction  to  enquire  into.     C.  appealed  under         ^0Y* 
flection  15  of  the  Letters  Patent. 

Held  by  Kemp  and  Jackson  JJ.,  that  the  Collector  had  full  jurisdiction 
to  entertain  the  suit,  which  was  properly  brought  against  those  who  were  in  the 
actual  possession  of  the  land,  and  that  these  persons  were  really  the  tenants  ;  that 
the  form  of  the  decree  passed  by  the  Collector  was  correct,  the  plaintiff  having 
consented  to  the  decree  being  given  in  that  form  ;  that  the  sureties  had  really  made 
themselves  responsible  for  those  who  wore  really  interested  under  the  lease,  and  not 
for  P. 

Prasanna  Kumar  Pal  Chowdhry  ▼.  Kailash  Chandra  Pal  Chowdhry  (1) 
distinguished. 

Held  by  Normak,  J.,  (dissenting)  that  the  terms  of  the  lease  under  which  F. 
was  alone  interested  could  not  be  contradicted  by  oral  evidence ;  that  F,  alone 
was  bound  to  the  lessor  under  the  lease ;  that  the  defendants  could  not  be 
sued  as  tenants,nnles8,  subsequent  to  the  potta  and  kabuliat,  something  had  occurred 
creating  the  relation  of  landlord  and  tenant  between  them  and  the  lessor  j  that 
no  such  relation  or  any  oontract  creating  such  relation  between  the  parties  could 
be  implied  from  the  circumstances  of  the  case,  and  the  suit  shonld  be  dismissed. 
The  Revenue  Court,  had,  therefore,  no  jurisdiction.  But  whether  in  the  Be  venue  or 
Civil  Court  D.  and  E.  could  not  be  sued  jointly  with  8.  and  C,  nor  oould  G.  and  H. 

The  plaintiff,  Bipinbehari  Chowdry,  as  manager  on  the  part 
of  Nawab  Nazir  Siddi  Nazir  AH  Khan  Bahadur,  of  Bally- 
gunge,  brought  this  suit  in  the  Court  of  the  Deputy  Collector 
of  Basirhaut,  against  Prasanna  Chandra  Roy  Chowdry,  guardian 
and  Sarbarakar  to  the  estate  of  the  late  Mathuranath  Chowdry, 
Pryanath  Chowdry,  Jaggat  Tara  Chowdrain,  and  Padma  Kumari 
Roy  Chowdrain,  as  alleged  holders  under  a  ganthi  (2)  potta,  and 
against  Debnath  Roy  and  Ranchand  Roy,  as  sureties,  on  whose 
security  the  potta  was  said  to  have  been  granted  to  the  other 
defendants. 

The  suit  was  instituted  on  the  25th  of  September  1867,  to 
recover  rent,  from  1st  Baisakh  to  Chaitra  1273  (April  13th,  1866 
to  March  1867),  alleged  to  be  due  under  a  potta  purported  to  have 
been  granted  to  Chandra  Prasad  Bose,  but  it  was  alleged  by  all 
parties  that  his  name   only  was  used,  and  that   the  defendants 

(1)  Case  No.  236  of  1866 ;  23rd  September  1867. 

(2)  A  potta  at  a  fixed  rent  and  hereditary  tenure. 
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1870       were  the  parties  to  whom  the  land  had  in   reality  been  leased. 

Bipinbehari  There  was  a  kabuliat  in  terms  of  the  potta.  Subsequently  to 
Chowdhry    granting   the  pofcta,   the   Nawab  sold   his   zemindari  rights  to 

E\mchandr4  the  present  plaintiff.  The  suit  was  valued  at  rupees  8,327-12-5. 
°T'  In  the  plaint  it  was  alleged  that  the  amount  of  6,000  bigas 

olcultureable  land,  out  of  about  18,650  bigas  in  the  Sunder- 
bun  lots,  recorded  in  the  map  of  Captain  Hodges;  under  Nos. 
94,  95,  96,  and  97,  well  known  by  the  names  of  Hasnabad, 
llohunpore,  Shulkuly,  and  Kuley  Danye,  purchased  by  the 
plaintiff's  employer,  was  taken  at  the  rent  of  rupees  4,503  at  the 
rate  of  12  annas  per  biga,  and  the  jungle  lands  therein  at 
10  annas  per  biga,  by  the  gcmtidar  (1)  defendants,  under  potta 
and  kabuliat,  on  21st  February  1858,  in  the  name  of  Chandra 
Prasad  Bose,  on  the  security  of  the  jamindar  (surety)  defendants, 
stipulating  that  they  should  pay  the  rent  of  the  excess  lands  to 
be  found  on  measurement  of  the  whole  lands  in  1270  (1863)  at  the 
rate  of  10  annas  par  biga.  That,  accordingly,  on  measurement,  the 
quantity  of  the  land  was  found  to  be  19,317  bigas  14  katas  ; 
and,  therefore,  the  whole  annual  rent  was  fixed  at  rupees  12,823-9, 
viz.,  rupees  4,500  for  the  said  6,000  bigas,  and  rupees  8,323-9 
for  the  remaining  13,317  bigas,  14  katas.  That  a  suit  for  arrears 
of  rent  for  the  year  1270  and  1271  (1863-64)  had  been  brought, 
and  a  decree  obtained  against  the  defendants.  That  the  defend- 
ants had  paid  off  the   amount  decreed ;  but  that  the  balance,  with 

interest,  for  1273  (1866),  which,  after  deducting  the  amounts 
paid  per  account  paper,  amounts  to  rupees  8,327-12*5,  had  not 
been  paid,  though  repeatedly  called  for. 

The  plaintiff  deposed  as  follows  : — 

•'  The  defendants,  Mathuranach,  Prynath,  and  Prasanna 
Chowdry,  and  Jaggat  Tara  Chowdrain  took  in  ganti  tenure, 
nnder  potta  granting  kabuliat,  ff,000  bigas,  at  the  annual  rent  of 
rupees  4,500,  at  the  rate  of  12  annas,  and  1,265  bigas,  at  the 
rate  of  10  annas,  in  all  at  the  annual  rent  of  rupees  5,290-10,  in 
Sunderbun  lots  Hasnabad,  Mohunpore ,  Shukuly,  and  Kuley 
Danye,  the  zemindari  of  my  employer  Nazar  Ali  Khan  Baha- 
dur, and  are  in  possession  thereof  in  jote  since  1258  (1851).  The 
quantity  of  667  bigas  14  katas  was  found  to  be  in  excess  over 
(I).  An  occupant  of  lands  at  a  fixed  rent  and  by  heritable  tenure. 
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and  above  the  quantities  stated  above  on  measurement  in  the  year        1870 
1270  (1863).  Deducting  the  payments  for  the  year  1273  (1866)  the  Bimnbehaw 
amount  of  the  arrears  is  rupees  7,590-2,  on  the  land  stated  above,  v 

and  the  amount  of  rupees  417-5  on  the  excess  lands,  at  the  rate  Ramchakdra 
of  10  annas ;  in  all  the  amount  of  rupees  8,007-7,  arrears  of  rent, 
is  due  from  the  defendant ;  no  separate  writing  has  been  made 
regarding  the  excess  lands  found  on  measurement.  The  defend- 
ants are  bound  to  pay  the  rent  of  the  said  lands  under  the  condi- 
tions of  the  kabuliat.  I  obtained  a  decree,  and  have  realized  the 
rent  of  the  said  excess  lands  for  the  years  1270  and  1271 
ll  863-64) ;  the  claim  will  be  proved  by  receipts  and  documents, 
and  witnesses.  I  know  not  whether  Mohunpore  is  held  by  Jaggat 
Tara  and  Padma  Kumari,  separate.  I  have  no  objection  to 
receive  from  Jaggat  Tara  and  Padma  Kumari  the  amount  of 
rent  admitted  by  the  deponent  on  the  part  of  the  said  Jaggat 
Tara  and  Padma  Kumari  to  be  arrears  on  the  lands  of  Mohun- 
pore held  in  their  possession.  I  know  not  what  amount  has 
been  found  to  be  excess  in  each  of  the  lots  on  measurement." 

The  defendants,  Jaggat  Tara  Chowdrain  and  Padma  Kuma- 
ri Chowdrain,.  relied  on  the  fact  that  of  the  lots  mentioned  in  the 
plaint  they  were  in  possession  of  lot  95  alone ;  that  under  a 
previous  decree  of  the  High  Court,  dated  12th  March  1866,  in 
Appeal  No.  398  of  1865,  they  had  been  already  held  liable  to 
the  plaintiff  for  arrears  of  rent  for  that  lot.  They  admitted  their 
liability  in  respect  of  that  lot,  but  contended  that  they  ought  to 
have  been  sued  separately. 

Their  agent,  Sheikh  Tamijooddin,  deposed :  "  My  employers 
held  jointly  with  other  shareholders  the  Sunderbun  lots  Has- 
nabad,  Mohunpore,  Sulkuly,  and  Kulley  Danye,  the  pro- 
perty of  Nazar  AH  Sahib ;  but  the  said  estate  has  been  divided 
among  the  shareholders  and  my  employers.  Jaggat  Tara  and 
Padma  Kumari  have  got  and  hold  Mohunpore  only,  separate, 
under  batwara" 

Jadab  Chandra  Roy,  authorized  agent  of  Roy  Pryanath  Chow- 
dhry,  stated :  "  Formerly  Roy  Pryanath  Chowdhry  held  the 
quantity  of  bigas  18,650  onjumma;  the  quantity  of  bigas 
667-14  found    to  be   excess    in  the  recent  measurement   made 

in  the  absence  of  my   employer,    is  held  by  him  a^his  jummai 

33 
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1870       land.     The  rental  of  the  tenure  formerly  was  rupees  12,823-9, 
Bipinbbhaei  but  in  the  recent  settlement    made  by    the  said  Khan  Bahadur. 

C  HOWDRT 

Vm        the  net  rent  has  been  fixed  at  rupees    10,408-13-6,  reducing  th  e 
Bam^andra  pafc^  that  is  j0  axmaa  in   tte  place  of    12   atma8j  an(j  g  annas  in» 

that  of  10,  cancelling  the  former  potta.  The  moiety  of  the 
said  tenure  is  held  by  Boy  Mathuranath  Chowdry  and  others, 
and  the  other  moiety  is  held  by  my  employer.  Rupees  2,508-6-9 
is  the  net  amount  of  arrears  up  to  1273  (18(56)  on  the  lands 
comprised  in  the  share  of  ray  emqloyer.  The  gantidari  right 
in  the  said  four  lots  is  held  by  my  employer  and  Roy  Mathura- 
nath Chowdry ;  Jaggat  Tara  has  no  gantidari  right  in  the  said 
lots,  and  is  not  a  shareholder  therein.  Jaggat  Tara  Chowdrain 
haying  got  part  of  the  lands  of  lot  Mohunpore  on  jumma  from 
my  employer,  holds  possession  thereof,  and  pays  the  rent  to  my 
employer.  She  is  merely  a  ryot  holding  the  saids  lands  in  Mohun- 
pore." He  admitted  the  kabuliat  executed  by  Chandra  Prasad,  and 
Stated  that  Kazim  All,  whom  he  had  called  as  witness,  was  the 
adviser  of  the  plaintiff,  and  received  any  deposits  mide  into  his 
hands. 

The  defendant  Mathuranath  Chowdry  entered  no  defence. 

The  Deputy  Collector  fixed  the  following  issues : 

1.  Whether  the  plaintiff  had  made  a  new  settlement  and 
granted  a  new  potta  to  the  defendants  at  the  annual  rent  of 
rupees  10,408-13-6  ? 

2.  Whether  the  land  in  dispute  had  been  on  measurement 
found  to  be  in  excess  of  the  original  quantity,  and  whether 
the  defendants  were  bound  to  pay  the  rent  thereof  ? 

3.  Whether  the  defendants,  Jaggat  Tara  and  Padma  Kumari 
were  entitled  to  pay  to  plaintiff  the  rent  of  their  share  of  the 
estate  admitted  by  them? 

He  held,  on  the  first  issue,  that  the  defendant,  Pryanath 
Chowdry,  had  failed  to  prove  the  new  potta  relied  on  by  him, 
which,  admittedly,  was  not  registered.  On  the  second  issue,  that 
Pryanath  Chowdry  admitted  the  excess  of  667  bigas  14  katas 
found  on  measurement,  but  pleaded  the  measurement  was  made 
in  his  absence.  But  as  he  had  stated  (by  his  agent)  that  the 
new  settlement  was  made  with  him  by  plaintiff  including  the 
excess  land,  his  plea  of  the  measurement  having  been  made  in  his 
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•absence  failed.     On  the  third  issue,  after  reference  to  the  High         1870 
Court's  decree,  dated  12th    March  1866,   that   the    defendant  Bifiwbihari 
Jaggat  Tara  and  Padma  Kumari  were,  on  their  admission  that         °v  D 
they  held  a  share  of  the  lands  in  suit,  liable  to  pay  the  rent  of  Ramch*kdra 
the    land    held    by    them    separately    to    the   plaintiff.      He, 
therefore,  ordered  "  that   of   the   claim,    the   sum  of    rupees 
1,824-6,  with  proportionate  costs,  be  decreed  to  the  plaintiff  against 
Jaggat  Tara  and  Padma  Kumari :  and  the  remaining  portion  of 
the  claim,  with  proportionate  costs,  be  decreed  against  the  other 
defendants.     Further,  be  it  known,  that  defendant   Mathura- 
nath  has  entered  no  defence,  and  the  case  is  decided  as  regards 
him  ex  parte/* 

The  defendant  Pryanath  Chowdhry,  and  after  his  death  his- 
sons  and  legal  representatives,  Roy  Bhupendra  Nath  Chowdhry, 
and  Roy  G-anendra  Nath  Chowdhry,    and  Roy  Narendra  Nath 
Chowdhry,  appealed  to  the  High  Court. 

Peacock,  C.  J.>  relied  on  Prasanna  Kumar  Pal  Chowdhry; 
v.  Kailas  Chandra  Pal  Chowdhry  (1)  and  Roy  Priyanath  Chow- 
dhry v.  Prasanna  Chandra  Boy  Chowdhry  (2),  and  held  that  the 
plaintiff's  suit  ought  to  be  dismissed,  on  the  ground  that  Chandra. 
Prasad  Bose  being  the  person  to  whom  the  land  was  leased,  and 
who  agreed  to  pay  the  rent,  was  by  law  the  tenant ;  and  that  there 
was  no  proof  that  the  defendants  ever  made  known  to  the  plaintiff 
that  the  lease  was  taken  benami  for  them  ;  and  that  the  Deputy 
Collector  had  founded  his  decision  on  matters  extraneous  to  the 
lease,  which  he  had  no  jurisdiction  to  enquire  into;  He,  there- 
fore, reversed  the  decision  of  the  Deputy  Collector. 

Mitteb,  J.,  was  of  opinion  that  Prasanna-  Kumar  Pal  Ghow* 
dhry  v.  Kailas  Chandra  Pal  Chowdhry  (1)  and  Boy  Priyanath 
Chmodhry  v.  Prasanna  Chandra  Boy  Chowdhry  (2)  did  not 
govern  the  case ;  that,  under  Act  X  of  1859,  suits  for 
rent  could  only  be  brought  in  the  Collector's  Court  against 
the  actual  tenants  themselves.  Here  Chandra  Prasad.  Bose 
was  on  all  sides  admitted  to  be  a  mere  benamidar,  who  had  no 
interest  whatever  in  the  properties  covered  by  the  lease,  and  was 
therefore  not  the  actual  tenant  within  the  meaning  of  the  Full 
(I)  Case  No.  236  of  1866 ;  23rd  Sep t ember  1867.        (2)  2  B,  L.  B.,  A.  0.,  237. 
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1870       Bench  decision  referred  to  ;   and  the  question  whether  he  was  » 
BiprNBEHAM  tenant  or  not,  did  not  therefore  arise ;  that  the  Deputy  Collector 
11.  had  jurisdiction  to  try  the  suit,  which  was  brought  against  those 

RaMroANDRA  dually  in  possession  of  the  land  as  tenants. 

Both  Judges  were  of  opinion  that  no  suit  would  lie  in  the  Col- 
lector's Court  against  the  surety  defendants. 

The  opinion  of  the  Chief  Justice  prevailed,  and  plaintiffs 
appealed  under  section  15  of  the  Letters  Patent  of  1865,  against 
his  decision. 

The  Advocate^Oereral  (with  him  Baboo  Aahutash  t>hur)  'for 
the  appellant. — The  suit  ought  not  to  have  been  dismissed. 
The  decree  of  the  Deputy  Collector  was  wrong  in  so  far  as  it 
was  not  a  joint  decree  against  all  the  defendants  except  the  jamin- 
dar  (surety)  defendants  who  are  now  out  of  the  suit.  In  this 
respect  the  decree  of  the  Deputy  Collector  should  be  amended. 
In  a  previous  suit  for  the  rents  of  1270  and  1271  (1863  and  1864) 
which  was  decreed,  the  two  ladies,  Jaggat  Tara  Chowdrain  £and 
Padma  Kumari  Chowdrain,  intervened,  and  they  are  now  properly 
made  defendants.  The  suit  is  rightly  brought  in  the  Revenue 
Court  for  rent  in  respect  of  the  use  and  occupation  of  land,  against 
those  who  are  really  interested  in  the  land  as  shown  by  their  actual 
xi se  and  occupation  of  it. 

They  only  are  the  actual  tenants  within  the  meaning  of  Act 
Xof  1859.  There  is  no  misjoinder  ;  the  different  parties  are  not 
sued  in  respect  of  their  separate  lots.  The  suit  is  brought  against 
all  the  tenants  jointly,  and  a  decree  ought  to  be  given  against  them 
jointly  because  the  plaintiff  could  only  sue  for  rent  of  the  lands 
as  mentioned  in  the  lease,  and  has  no  cognizance  of  any  separ- 
tion  irr  interest  which  may  have  taken  place  subsequently  to  the 
granting  of  the  lease  without  his  sanction.  To  recognise  such 
a  severance  would  be  to  create  a  new  tenancy.  It  is  admitted 
by  all  parties  that  Chandra  Prasad  Ghose  has  no  interest 
whatever  in  the  land ;  that  he  was  a  mere  benamidar.  If  a  suit 
had  been  brought  against  him  on  the  ground  that  he  and  he 
alone  had  entered  into  an  express  contract  with  the  plaintiff 
under  the  potta  and  kabuliat,  it  would  have  been  sufficient  for 
him  to  answer,  "  you  knew  at  the  time  that  only  my  name  was 
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tp  be  used  arid  that  I  personally  was  to  have  no  interest    under        18?° 
the  lease."     Prasana  Kumar  Pal  Chowdfiry  v.  Kailas  Chandra  Bipinbkhari 
Pal  Ghowdhry  (1)  went  mainly  to  show  that  equities  cannot  be     CH°WDaY 
determined  in  a  Revenue  Court.     Here  no  question  of  equity  Eamchandka 

"Roy 

arises.  The  suit  is  simply  against  those  who  were  found  to 
be  the  actual  tenants  of  the  land  and  against  whom  previous 
decrees  for  rent  in  favour  of  the  plaintiff  had  passed.  Judoonath 
Paul  v.  Prosunnouth  Dutt  (2)  and  Sedee  Nazeer  AM  Khan  v. 
Rajah  Ojoodhya  Ram  Khan  (3)  were  also  referred  to. 

Baboos  Ashutash  Chatterjee  and  KhettranathHose  for  the  rpre- 
sentatives  of  Roy  Pryanath  Chowdhry,respondents,contended  that 
Chandra  Prasad  Bose  whose  name  only  was  mentioned  in  the  lease, 
was  the  person  against  whom  the  suit  ought  to  have  been  brought. 
The  plaintiff  seeks  to  make  the  defendants  liable  solely  on  ac- 
count of  their  having  a  benefical  interest  in  the  land  leased,  and 
this  is  a  question  which  the  Deputy  Collector  had  no  jurisdiction 
to  entertain.  Prasanna  Kumar  Pal  Ghowdhry  v  Kailas  Chan- 
dra Pal  Ghowdhry  (1).  Pryanath  Chowdry  could  not  be  made 
1  liable  for  rent  of  excess  lands,  the  measurement  having  been 
made  in  his  absence.  The  defendants,  Jaggat  |Tara  and  Padma 
Kumari,  were  not  shown  to  be  the  tenants  of  the  plaintiff  ;  the 
decree  against  Pryanath  Chowdry  had  gone  mainly  on  the 
admission  of  these  defendants  of  their  liablity.  This  was  an 
injury  to  him. 

The  Advocate+General  in  reply. — The  Chowdrys  coul  d  not  be 
injured  by  a  joint  decree  passed  against  them  and  the  ladies. 
The  ladies  must  do  one  of  three  things :  First,  they  might  pay 
for  more  land  than  they  admittedly  held, — this  would  positively 
benefit  the  Chowdrys  who  would  contend  that  the  ladies  could 
not  recover  money  paid  by  them  voluntarily  in  their  wrong, 
and  with  the  knowledge  that  they  were  not  liable ;  secondly,  they 
might  pay  for  lot  &5  alone,  in  which  case  the  Chowdrys  would  be 
still  uninjured,  for  they  would  only  have  to  satisfy  the  decree 

(1}  Case  No  236  ol  1866;  2drd  Septem.        (2)  9  W.  R.,  71. 
ber  1867.  (3)  8  W.  R.,  399. 
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l&°       to  the  extent  of  their  own  admitted  liability  ;  thirdly,  the  ladies 

Bipikbbhari  might  pay  for  less  than  the  amount  of  land  contained  in  lot  95 

Chowdey    £Qr  wj|jcj1  tkgy  a(jmitted   their  liability.     The   Chowdrys  could 

Ramchandba  then  recover  from  them  the  amount  they  would  have  to  pay  in 

excess  of  their  own  share,  to  satisfy  the  decree  ;  and  would  rely 

on  the  ladies'  own  admission  against  themselves. 

Norman,  J.  (after  briefly  stating  the  facts)  continued  : — The 
first  question  we  have  to  consider  is  what  is  the  effect  as  between 
the  plaintiffs  and  the  defendants  of  the  lease  taken  by  Chandra 
Prasad.  It  may  be  quite  true  that  as  between  Chandra  Prasad 
and  the  defendants,  or  some  of  them,  Chandra  Prasad  may 
have  no  interest,  and  his  name  may  have  been  used  merely 
for  the  convenience  of  the    persons    really  interested.     But  as 

between  the  plaintiff  and  Chandra  Prasad  the  question  is 
totally  different.  The  person  to  whom  the  lessor  granted  the 
lease  was  Chandra  Prasad.  Chandra  Prasad,  and  Chandra 
Prasad  alone,  agreed  for  the  payment,  and  bound  himself  by 
the  stipulations  in  the  lease.  The  defendants  did  not  enter 
into  any  contract  with  the  lessor.  They  did  not  choose  to  bind 
themselves.  The  sureties  do  not  bind  themselves  for  the  pay- 
ment of  rent  and  performance  of  th  e  covenants  by  the  defend- 
ants, but  only  for  the  acts  of  Chandra  Prasad,  and  would 
apparently  be  discharged  from  liabiiity  by  such  a  dealing  by  the 
lessor  with  Chandra  Prasad  as  the  principal,  as  would,  accord- 
ing to  the  ordinary  rules  of  law,  discharge  the  surety  of  any  other 
principal.  Whatever  may  be  the  case  upon  the  question  of  pro- 
perty as  between  the  defendants  and  Chandra  Prasad  or  the 
defendants  and  third  persons,  as  between  the  lessor  and  Chandra 
Prasad,  the  contract  is  a  reality. 

The  Advocate-General  argued  that  the  Chief  Justice  was  in 
error  in  saying  that  the  land  was  demised  to  Chandra  Prasad, 
and  that  he  covenanted  to  pay  the  rent.  The  argument  comes 
to  this,  that  the  potta  and  kabuliat,  by  which  that  demise  was 
created,  might  be  contradicted  by  oral  testimony  as  to  what  the 
real  contract  was.  Now  this  cannot  be  done.  It  is  a  well 
established  principle  of  law,  which  has  been  recognized  in  this 
Court,  that  evidence  is  never  admissible  to  show  that  a  person 
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who  appears  on  the  face  of  a  written  contract  to  be  personally  - 

•  .  .  ,-  .    .  ,        ,  BlPINBEHARI 

a  contracting  party  is  not  really  a  contracting  party!  and,  there-     Chowdby 


fore,  not  liable  as  such  upon  the  contract.     It  is  quite  another  bahc^ndra 
matter  whether  evidence    may  be  admitted  to  charge  another       RoY- 
person  as  the  principal. 

The  contention  that  the  defendants,  in  the  name  of  ChandA 
Prasad  Bose,  stipulated  to  pay  the  rent  now  sought  to  be 
recovered,  being  for  the  excess  land  on  certain  conditions,  is  in 
my  opinion  wholly  untenable. 

I  think,  that  under  the  potty  fend  kabuliat  as  they  stand, 
Pryanath  and  Mathuranath  acquired  nothing,  and  did  not  ren- 
der themselves  liable,  to  pay  rent  to  the  lessor. 

If  the  rent  had  not  been  paid  to  the  lessor  by  Chandra 
Prasad  or  his  heirs,  the  lessor  might  have  had  a  right  to 
resort  to  the  defendants,  and  to  hold  them  liable.  Bat  that 
is  a  right  arising  out  of  the  peculiar  relations  of  the  several 
parties  to  each  other,  not  a  right  which  can  be  enforced  under 
Act  X  of  1849.  Under  the  23rd  section  of  that  Act,  clause  4, 
suits  for  arrears  of  rent  due  on  account  of  land  are  made  cog- 
nizable by  the  Collector  alone.  That  section  does  not  empower 
the  collector  to  try  any  question  except  between  a  landlord 
and  his  tenant.  He  is  not  empowered  to  entertain  suits,  nor  is 
the  jurisdiction  of  the  ordinary  Civil  Courts  taken  away,  in 
respect  of  any  collateral  contracts,  or  the  obligations  arising  out 
of  any  relation  that  may  exist  between  the  parties  beyond  that 
of  tenancy  in  respect  of  which  rent  is  claimed. 

In  the  present  case,  I  think  that  Pryanath  and  Mathuranath 
could  not  have  been  sued  in  the  Collector's  Court  for  rent  by 
the  lessor,  unless  some  thing  occurred  subsequent  to  the  potta 
and  kabuliat  to  create  the  relation  of  landlord  and  tenant 
between  themselves  and  the  lessor. 

If,  after  the  grant  of  the  potta,  the  lessor  discovered  that 
Chandra  Prasad  was  merely  in  name  the  lessee ;  that  he  was  an 
agent  by  a  contract  in  whose  name  the  defendants  had  obtained 
possession  of  the  property  demised  to  him  ;  If  Chandra  Prasad 
or  Chandra  Prasad's  heirs,  as  appears  to  have  been  the  case  here, 
had  disclaimed  all  interest  in  the  property  ;  if  the  defendants 
had  paid  their  rent  to  the  lessor,  and  the  lessor  had  accepted 
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18^°       to  the  extent  of  their  own  admitted  liability  ;  thirdly,  the  ladies 

Bipinbbhari  might  pay  for  less  than  the  amount  of  land  contained  in  lot  95 

howdry    £Qr  wj1jcj1  tkey  admitted  their  liability.     The   Chowdrys  could 

Ramchandba  then  recover  from  them  the  amount  they  would  have  to  pay  in 

excess  of  their  own  share,  to  satisfy  the  decree  ;  and  would  rely 

on  the  ladies'  own  admission  against  themselves. 

Norman,  J.  (after  briefly  stating  the  facts)  continued  : — The 
first  question  we  have  to  consider  is  what  is  the  effect  as  between 
the  plaintiffs  and  the  defendants  of  the  lease  taken  by  Chandra 
Prasad.  It  may  be  quite  true  that  as  between  Chandra  Prasad 
and  the  defendants,  or  some  of  them,  Chandra  Prasad  may 
have  no  interest,  and  his  name  may  have  been  used  merely 
for  the  convenience  of  the    persons    really  interested.     But  as 

between  the   plaintiff   and   Chandra    Prasad   the    question   is 
totally  different.     The  person  to  whom  the  lessor  granted  the 

lease  was  Chandra  Prasad.  Chandra  Prasad,  and  Chandra 
Prasad  alone,  agreed  for  the  payment,  and  bound  himself  by 
the  stipulations  in  the  lease.  The  defendants  did  not  enter 
into  any  contract  with  the  lessor.  They  did  not  choose  to  bind 
themselves.  The  sureties  do  not  bind  themselves  for  the  pay- 
ment of  rent  and  performance  of  th  e  covenants  by  the  defend- 
ants, but  only  for  the  acts  of  Chandra  Prasad,  and  would 
apparently  be  discharged  from  liability  by  such  a  dealing  by  the 
lessor  with  Chandra  Prasad  as  the  principal,  as  would,  accord- 
ing to  the  ordinary  rules  of  law,  discharge  the  surety  of  any  other 
principal.  Whatever  may  be  the  case  upon  the  question  of  pro- 
perty as  between  the  defendants  and  Chandra  Prasad  or  the 
defendants  and  third  persons,  as  between  the  lessor  and  Chandra 
Prasad,  the  contract  is  a  reality. 

The  Advocate-General  argued  that  the  Chief  Justice  was  in 
error  in  saying  that  the  land  was  demised  to  Chandra  Prasad, 
and  that  he  covenanted  to  pay  the  rent.  The  argument  comes 
to  this,  that  the  potta  and  kabuliat,  by  which  that  demise  was 
created,  might  be  contradicted  by  oral  testimony  as  to  what  the 
real  contract  was.  Now  this  cannot  be  done.  1c  is  a  well 
established  principle  of  law,  which  has  been  recognized  in  this 
Court,  that  evidence  is  never  admissible  to  show  that  a  person 
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who  appears  on  the  face  of  a  written  contract  to  be  personally        18?° 

•  HipiKBKHARI 

a  contracting  party  is  not  really  a  contracting  party,  and,  there-     Chowdry 
fore,  not  liable  as  snch  upon  the  contract.     It  is  quite  another  ramci^ndra 
matter  whether  evidence    may  be  admitted  to  charge  another       RoY- 
person  as  the  principal. 

The  contention  that  the  defendants,  in  the  name  of  Chandra 
Prasad  Bose,  stipulated  to  pay  the  rent  now  sought  to  be 
recovered,  being  for  the  excess  land  on  certain  conditions,  is  in 
my  opinion  wholly  untenable. 

I  think,  that  under  the  potty  and  kabuliat  as  they  stand, 
Pryanath  and  Mathuranath  acquired  nothing,  and  did  not  ren- 
der themselves  liable,  to  pay  rent  to  the  lessor. 

If  the  rent  had  not  been  paid  to  the  lessor  by  Chandra 
Prasad  or  his  heirs,  the  lessor  might  have  had  a  right  to 
resort  to  the  defendants,  and  to  hold  them  liable.  But  that 
is  a  right  arising  out  of  the  peculiar  relations  of  the  several 
parties  to  each  other,  not  a  right  which  can  be  enforced  under 
Act  X  of  1849.  Under  the  23rd  section  of  that  Act,  clause  4, 
suits  for  arrears  of  rent  due  on  account  of  land  are  made  cog- 
nizable by  the  Collector  alone.  That  section  does  not  empower 
the  collector  to  try  any  question  except  between  a  landlord 
and  his  tenant.  He  is  not  empowered  to  entertain  suits,  nor  is 
the  jurisdiction  of  the  ordinary  Civil  Courts  taken  away,  in 
respect  of  any  collateral  contracts,  or  the  obligations  arising  out 
of  any  relation  that  may  exist  between  the  parties  beyond  that 
of  tenancy  in  respect  of  which  rent  is  claimed. 

In  the  present  case,  I  think  that  Pryanath  and  Mathuranath 
could  not  have  been  sued  in  the  Collector's  Court  for  rent  by 
the  lessor,  unless  some  thing  occurred  subsequent  to  the  potta 
and  kabuliat  to  create  the  relation  of  landlord  and  tenant 
between  themselves  and  the  lessor. 

If,  after  the  grant  of  the  potta,  the  lessor  discovered  that 
Chandra  Prasad  was  merely  in  name  the  lessee ;  that  he  was  an 
agent  by  a  contract  in  whose  name  the  defendants  had  obtained 
possession  of  the  property  demised  to  him  ;  If  Chandra  Prasad 
or  Chandra  Prasad's  heirs,  as  appears  to  have  been  the  case  here, 
had  disclaimed  all  interest  in  the  property  ;  if  the  defendants 
had  paid  their  rent  to  the  lessor,  and  the  lessor  had  accepted 
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1870        the  same  from  them  as  his  tenants,  the  defendants  might  have 

Bipinbihari  rendered  themselves  directly  liable  for  rent ;  but  if  so,  so  far  as 

Chowdry     ^ai  liabijty  would  be  one  enforcible  by  ordinary  suit  for  rent 

Ramchandba  iii  the  Collector's  Court,  it  would  only  be  upon  a  new  contract . 

. '        to  be  implied  from  their  acts  and  those  of  the  lessor.     If,  in  the 

present  case,  any  new    contract   oould   be  implied    from   the 

conduct    of    the    parties    in    paying    and    receiving    rent,  or 

otherwise,  I  think  the    action   might   be   maintained.     But  it 

is  plain  that  the  parties  are  not  agreed  as  to  the  terms  of  any 

new  contract. 

In  the  former  suit  for  the  rents  of  1270  and  1271  (1863-64),  the 
plaintiff  joined  in  one  comprehensive  plaint  Saroda  Prasad,  the 
heir  of  Chandra  Prasad,  the  defendants  Mathuranath  and  Prya- 
nath,  and   the  sureties.     Down   to  the  date   of  that  suit,  it  is 
evident  that  there  was  no  new  contract  in  which  Pryanath    and 
Mathuranth  were  treated   as  the    contracting    parties    liable 
for  the  rent.     Baroda  Prasad  disclaimed  all  interest,   and  was 
released.     There  was  a  decree  against  Pryanath  and  Mathura- 
nath, and  if   the  matter  had  rested  there,  and  Pryanath  and 
Mathuranath  had  paid  subsequent  rents  on  the  footing    of  that 
decree,  it  may  well  be  that  they  or  their    representatives  might 
have  been  sued  at  the  present  day  as  tenants.     But  the  plaintiff 
appealed,  and  the  ladies,  Jaggat  Tara  and  Padma  Kumari,  put 
in  a  petition  alleging  that  they  also  were  tenants,  and  should  be 
made  liable  jointly  with   Pryanath  and  Mathuranath.     A   Divi- 
sion Bench  of  this  Court  made  the  ladies  jointly  liable  as  to 
part  of  the  rent  with  Pryanath  and  Mathuranath,  but  to   that 
Pryanath  and  Mathuranth  have  never  assented,  either  directly 
or  indirectly.     In  the  present  suit,  the  plaintiff  seeks  to  charge 
the  representatives  of  Pryanath,  the  representatives  of  Mathura- 
nath,  and  the  two  ladies,   Jaggat    Tara  and    Padma  Kumari 
Chowdrain,  as  jointly  liable. 

As  it  cannot  be  shown  that  the  parties  agreed  to  the  same 
terms,  there  is  no  contract,  and  therefore  I  must  say  that  no 
new  contract  has  been  substituted  for  the  original  one  ;  nothing 
has  taken  place  to  alter  the  relation  of  the  parties,  according 
to  which  Chandra  Prasad  was  the  contracting  party,  the  tenant 
liable  for  the  rent,  and  the  defendants  or  some  of  them    being 


j^ij 
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the  persons  who  had  used  his  name,  were  bound  to  indemnify       18?° 
him,  and  liable  in  equity  to  answer  for  the  payment  of    the  rent  Bipinjmham 
by  Chandra  Prasad  to  the  Plaintiff.  v. 

Under  Act  X  of  1859,  a  Collector  has  no  jurisdiction  to  Bm4M^NDR1 
adjudicate  upon  the  rights  and  liabilities  arising  out  of  such 
relations*  The  extent  of  the  liability  of  the  several  defendants 
depends  on  the  extent  of  their  interest  in  the  tenure.  For  the 
determination  of  the  question  whether  either,  and  which  of  them, 
is  liable,  and  if  so,  to  what  extent,  acording  to  the  decision  in 
the  Full  Bench  case  already  quoted,  recourse  must  be  had  to  the 
ordinary  civil  tribunals  which  have  cognizance  of  all  civil  cases 
in  which  their  jurisdiction  is  not  expressly  taken  away. 

I  may  add  that  it  is  a  general  rule  that  Courts  of  Law  will  not 
take  cognizance  of  distinct  and  separate  liabilities  in  one  suit, 
and  neither  in  the   Civil  Court,  under  section  8  of  Act  VIII  of 

1859,  nor  in  the  Collector's  Court,  under  any  law  that  I  ever 
heard  of,  can  a  cause  of  action  against  A.  and  B.  for  one  demand 
be  joined  with  a  cause  of  action  against'  A.,  B.,  and  C. ,  or  a  cause 
of  action  against  C.  alone.  They  are  not  causes  of  action 
against  the  same  parties.  In  my  opinion  the  claim  against 
Jaggat  Tara  and  Padma  Kumari  for  the  rent  of  a  portion  of 
the  tenure  cannot  be  joined  in  the  same  suit  with  the  cause  of 
action  against  Pryanath  pnd  Mathuranath  or  their  representa- 
tives. 

I  think  it  clear  that  Pryanath  had  a  right  to  insist  that  he  and 
Mathuranath  were  alone  liable  for  the  rent,  and  that  he  is  not 
liable  as  to  any  part  of  the  rent  jointly  with  Jaggat  Tara  and 
Padma  Kumari.  If  these  ladies  are  his  tenants,  it  is  clearly  pre- 
judicial to  him  that  they  should  be  permitted  to  pay  rent  directly 

to  the  superior  holder.  It  would  tend  to  nothing  but  conf u- . 
sion  of  rights  if  any  thing  of  the  sort  could  be  allowed.  It 
would  materially  affect  the  value  of  Pryanath' s  tenure  if  he  were 
going  to  sell  it,  if  it  were  found  that  another  person  was 
paying  rent  for  a  portion  of  it.  Mr.  Justice  Mitter  says  : 
"  Rightly  or  wrongly,  the  Deputy  Collector  has  passed  a  de- 
"  cree  against  those  two  ladies,  and  as  they  are  satisfied  with 
"  it,  the  appellant  Pryanath  ought  not  to  be  allowed  to  complain, 
"  when  it  is  clear  that  the   effect  of  that   decree  has  been  to 

34 
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1870        «  reduce  his  liability."     But,  I  thing  that  a  man,  who  if  liable  at  * 

Bipinbehari  all;  is  liable  solely,  has  a  right  to  insist  that  he  shall  not  be  made 

Chowdey     liable  jointly  with  a  stranger.     He  has   a  right  to  say,  "  I  do  not 

Eamchandba  choose  to  run  the  risk  of  the  costs  of  an  action  for  contribution 

*        to  which  I  shall  be  exposed,  if  a  joint  decree  passes  against 

myself  and  another,  if   that  other  chooses  to    pay  the  whole 

debt." 

In  English  Courts  of  Justice,  it  has  long  been  settled  that  if 
an  action  is  brought  against  two  persons  on  a  contract  alleged 
to  be  joint,  if  one  allows  judgment  to  go  by  default,  or  expre&sly 
admits  the  debt,  and  the  case  goes  on  against  the  other,  whose 
liability  to  the  entire  debt  is  proved  on  the  trial,  but  it  is 
shewn  that  the  party  against  whom  judgment  has  gone  by 
default,  and  who  has  admitted  the  debt,  is  not  jointly  liable,  judg- 
ment cannot  be  given  as  against  the  defendant  who  has  appeared 
and  defended,  jointly  with  the  one  who  has  no  defence,  but  the 
suit  must  be  dismissed  altogether — see  Shirreffv.  Wilks  (1)  and 
Or  ay  v.  Vahners  (2) — unless  the  plaintiff  is  allowed  to  amend 
by  abandoning  his  suit  against  the  other  defendant  as  was  the 
case  in  Qreavesv.  Humfries  (3). 

I  think  that  as  regards  the  surety  defendants  the  Deputy 
Collector  had  no  jurisdiction.  I  may  add  that  they  are  sureties 
for  Chandra  Prasad  and  his  heir,  and  that  by  the  discharge  of 
Chandra  Prasad's  heir,  Baroda  Prasad,  all  remedy  against  them 
is  gone. 

I,  therefore,  think  that  the  Chief  Justice  was  right  in  holding 
that  the  suit  must  be  dismissed,  and  I  would  affirm  his  judg- 
ment with  costs. 

Jackson,  t J.,  (after  stating  the  facts  continued)  : — In  deter- 
mining this  appeal,  it  is  necessary  first  to  consider  whether  the 
Pull  Bench  Ruling  (4)  cited  governs  the  case  ;  and,  second, 
whether  the  suit  was  in  fact  beyond  the  competence  of  the 
Collector's  Court. 

It  must  be  borne  in  mind  that  the  case  was  before  this  Court 
in  regular  appeal ;  that,  for  this  reason,  all  questions  of  fact,  no 

(1)  1  East,  52.  (4)  Case  No.  236  of  1866  j  23rd  Sep- 

(2)  1  Esp.  Rep.,  185.  tcmber  1867, 
(3)  4  E.  &  B.,  851. 
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ess  than  of  law,   were  open  to  consideration  by  the  Division        18^° 
Court,    and  consequently  by  us,  on  the  appeal ;    and   esqecially  Bipinbbhaw 
that  the  contract  between,    and  the  liabilities   and   remedies  of,  v. 

the  parties  must  be  viewed  and    considered  in    accordance  with  R^^andr* 
the  principles  and  practice  administered  by  the  Courts  in  Bengal. 
I  think  there  is  a   clear    distinction    between  the   present  case 
and  that  decided  by    the  Full   Bench.     In  the    latter  case,  the 
plaintiff  having  granted  a  potta    to  Gropal    Chandra  Mookerjee 
and  having  treated  him  as  the  tenant,    having  also  made  a  peti- 
tion to  the  Collector  to  sell  the  patni  for  rent   due   from  Gropal 
Chandra,  afterwards  brought    a    suit    for    subsequent    arrears 
against  Gropal  and  Paran    Chandra  Pal    Chowdry   and  his  wife,, 
alleging  these  two  persons  to  have  beneficial  interest  in  the  lease. 
The  wife  denied  having  any  interest  at  all,  the  plaintiff  proposed 
to  abandon  his  claim  against  her,  but    the  husband  insisted  that 
the  liability  of  both    should  be   tried.     There    was  thus    a  real 
contest  for  the  purpose  of  establishing*  a  liability  on  the- part  of 
a  defendant,  who  denied  it,    and  who-  was  not  prima  facie  liable 
for  the  rent ;  and  evidence  was,  consequently,  gone  into,  to  show 
from   what  sources  the    purchase-money   came,    and    upon    a 
question   whether   the  wife  had   independent    means,  or  had  a 
joint  treasury    with    her  husband.     The    Full    Bench  was  then 
asked  to  decide,  among  other  things,  u  whether  the-  Collector  was 
u  competent  to  try  whether  Paran  Chandra    Pal   Chowdry  alone- 
"  was  beneficially  interested  in  the  patni ;  upon  the  ground  that 
"  whatever  interest  his  wife  might  have  had  in  it  was  benami  for 
him ;  or  whether  Paran  Chandra  and    his  wife*   were    jointly 
beneficially  interested,  or,  if  not  jointly,  what  was  their  respec- 
u  tive  interest  therein,    for    the  purpose  of  ascertaining  whether 
"  Paran  Chandra  and  his  wife  were  jointly  liable  for  this  rent,  or- 
"  whether  they  were    to  be   rendered    liable    according  to  their  • 
"  respective  beneficial    interest  in    it."     This    question  was  an- 
swered in  the  negative,  after  some  debate  whether  it  really  arose 
in  the  case.     I  was  one  of    the  Judges   who  gave    that  answer, 
and  I  said  :  "  It  seems    to  me  to  be  such    a  case  as  is  not  within 
"  the  jurisdiction  of  the  Collector,  who  is  restricted  to  try   ques* 
"  tions  between  a  landlord  and  his  actual  tenants,  persons  between 
u  whoin,  directly  or  indirectly,  some  engagement  has  been  entered 


u 
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WW       "  into.  But  where  the  landlord  seeks  to  m  vke    other  persons  liable 

BiPmsBHAtu  «  by  reason  of  their  having  a  beneficial  interest  in  tenure,  he  must 

v.         "  resort  to  the  assistance  of  the  regular  Civil  Courts,  which  take 

R4MrqAWDEA  "  cognizance  of  ail  causes  of  action   of  which  their  cognizance  is 

"not  expressly  taken  away  ;" — and  I  think  that  is  also  the  effect  of 

the  answer  as  given  by  the  other  Judges. 

In  the  present  case  the  facts  are  very  different  ;  not  only  does 
no  one  defendant  repudiate  liability  (on  the  contrary,  as  remarked 
by  the  Chief  Justice,  liability  is  eagerly  claimed  by  all  the 
defendants),  but  the  liability  of  each  defendant  has  been  affirmed 
in  previous  decisions  between  the  parties,  the  only  dispute  being 
not  between  the  plaintiff  and  the  defendants  or  any  of  them,  but 
between  one  of  the  defendants  who  claims  for  himself  and  a 
co-defendant  (who  has  not  appeared)  the  exclusive  liability 
and  of  course  exclusive  beneficial  interest  under  the  lease,  and 
the  two  female  defendants  who  claim  interest  and  admit  liabi- 
lity, but  allege  their  liability  to  be  limited  and  separate,  though 
they  do  not  set  up  any  legal  foundation  for  that  part  of  their 
allegation. 

There  is  not,  therefore,  as  it  seems  to  me,  the  least  necessity, 
in  this  ease,  for  dealing  with  any  such  question  as  was  held  by 
the  Full  Bench  in  the  case  cited  to  be  beyond  the  cognizance  of 
a  Court  of  Revenue. 

It  is  necessary  now  to  enquire  whether,  on  any  other  ground, 
there  was  defect  of  jurisdiction  in  the  Collector  ;  and  I  must 
observe  that  none  of  the  parties  having  objected  to  the  juris- 
diction, but  the  suit  having  gone  on  trial,  it  seems  to  me  very 
doubtful  whether  it  would  be  just  to  dismiss  the  suit  with  costs 
of  both  Courts,  even  if  the  want  of  jurisdiction  were  manifest. 
In  my  opinton,the  Collector  was  fully  competent  to  hear  and 
determine  the  suit,  and  I  apprehend  that  the  Revenue  Courts 
have  tried  by  thousands,  and  are  every  day  trying,  suits  were, 
either  landlord  or  tenant  is  a  benami  holder;  in  other  words,  where 
on  one  side  or  the  other  of  the  contract,  the  name  used  is  not 
that  of  the  real  contracting  party.  In  this  very  large  class  of 
'cases,  it  seems  to  me  that  the  rule  in  regard  to  the  admission  of 
parol  evidence  to  vary  written  contracts  will  not  apply  ;  and  I 
conceive  that  the  decisions    refusing    to    allow    an    agent,  who 
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enters  into  a  written  contract,  ij^  which  ho  appears  as  principal,        1370 
to  offer  parol  evidence  for  the  purpose  of  exonerating  himself,  Bipinbbhari 
are  wholly  wide  of  the  case  before  us.     There  is,   in  my  opinion,     Cho*'dry 
no  question  here  of  surrender,  nor  of  substituting  o'ne  contract  Ramchandba 
for  another.      The  principle  of  one  of  the    common    forms    of  '  ' 

benami  contract  in  this  country  is  that  A.  contracts  with.  B., 
though  by  the  desire  and  for  the  convenience  of  one  or  other  .of 
those  parties  the  name  of  C.  is  used  instead  of  the  name  of  that 
party  (1).  It  is  clear  that,  in  such  a  case,  0.  did  not  contract  at 
all.  He  was  not  the  agent  for  either,  but  was,  and  is,  a  stranger 
to  the  whole  business.  And  that  this  was  so  as  to  Chandra  Prasad, 
the  Furzi  (ostensible  principal)  in  the  present  case,  is  clear  not 
only  from  his  own  statement  rfnd  that  of  his  personal  representa- 
tive after  his  death,  in  a  former  suit  for  rent  of  the  same  lands, 
but  from  the  allegations  of  all  the  parties  to  this  suit ;  and  from 
the  history  of  the  tenancy,  there  can  be  no  doubt  whatever 
that  Chandra  Prasad  never  had  and  never  claimed  the  slightest 
interest  in  the  lease.  Nor,  as  I  think,  was  he  in  any  sense  an 
agent  for  the  lessees  ;  in  truth  he  did  not  act  in  the  matter  at  all 
for  himself  or  for  others,  but  the  real  principals,  with  his 
permission,  used  his  name. 

But  it  seems  to  me  the  case  does  not  rest  merely  on  the  con- 
tract. The  plaintiff  alleged,  and  the  defendants  admitted,  that 
they  had  got  the  land,  and  surely  the  holding  of  the  land  admit- 
tedly under  the  plaintiff  entitled  the  plaintiff  to  the  rent. 
There  is  a  case,  Judoonath  Paul  v.  Yrosunnuth  Dutt  (2),  where, 
under  a  benami  contract,  the  landlord  recovered  rent  from  the 
parties  in  possession,  although  no  previous  realisation  of  rent 
from  them  was  proved.  The  case  before  us  is  a  great  deal 
stronger,  for  the  plaintiff  has  got  previous  decrees  against  all 
the  defendants,  and  it  is  noticeable  that,  in  the  case  I  have 
just  referred  to,  the  Full  Bench  decision,  which  is  supposed 
to  be  an  authority  for  the  judgment  now  under  appeal,  is  cited  and 

(1)  Seo  the  case  of  Sheikh  Bahadoor  Ali  Bruce,at  pages  72-3  of  the  judgment  in 

r.  Sheikh  Dhomun,  1  Sel.  Rep,,  250,   and  Qopee  Krist   Oosain  ▼.  Gunga  Versaud 

MuBsamut  Hyatvn  V.  Mohummed  Hutsun  Qosain,  6  Moo.  I.  A-,  53 ;  Note-  by  L,  S. 

Khan,  4  Sel.   Rep.,  134,  and  see  the  re-  Jackson,  J. 

pealed  Relation  XVII  of  1793,  sec.  27  ;  (2)  9  W.  B.,  71. 
■ee  also  the  observation  of  L.  J.  Knight. 
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1870        declared  to  be  in  accordance  with  the  principles  on  which  thg 

Bipinbehari  learned   Judges    there    proceeded.     And    where    the  admitted 

Chowdry     occupancy  of  the  lands  indicates  the  real     tenancy,  and   corro- 

Eamchandra  borates  the*  statements  of  the  parties  as  to  the  true    contract,   I 

'        cannot  conceive  any  reason  why  the  plaintiff    should  be  debarred 

from  recovering  his  rent  in  the  Collector's  Court. 

This,  be  it  remeraborad,  was  not  a  mere  suit  for  arrears  of 
rent  as  originally  reversed,  nor  a  suit  for  the  purpose  of  estab- 
lishing the  liability  of  the  defendants,  for  that  had  been  deter- 
mined in  the  previous  suit.  It  was  occasioned  by  the  defend- 
ants setting  up  a  recent  settlement,  which,  according  to  their 
contention,  entitle  them  to  a  lower  rate ;  and  also  partly,  no 
doubt,  by  the  reluctance  of  Pryanath  Chowdhry  to  admit  that 
he  held  jointly  with  the  two  ladies.  I  con  ceive  that  the  plain- 
tiff's right  to  recover  rent  from  the  defendants  was  based  upon 
their  occupation  of  the  land,  their  acceptance  of  the  covenants 
and  liabilities  of  tenancy,  and  the  previous  decisions  on  that 
point ;  and  that  the  production  of  the  kabuliat  was  only  neces- 
sary for  the  purpose  of  shewing  what  the  terms  of  the  agree- 
ment were.  Indeed,  regard  being  had  to  the  facts,  and  to  the 
previous  decisions  between  the  parties,  I  imagine  that  the 
plaintiff  might  very  well  have  dispensed  with  the  production 
of  the  kabuliat  altogether. 

It  seems  to  me,  therefore,  that  the  main  question  in  this  case 
was  a  question  of  fact,  namely,  whether  there  was  evidence  of 

the  joint    liability,   alleged  by  the  plaintiff,  on  the  part  of  all  the 
defendants. 

In  my  opinion,  there  was  such  evidence  in  the  admissions  of 
the  defendants  themselves,  in  the  sworn  statements  of  the  agents 
who  were  examined,  and  in  the  previous  judgments ;  nor  do  I 
think  that,  if  we  got  over  the  first  difficulty  of  making  a  decree 
at  all  in  this  case,  there  can  be  any  question  of  what  the  decree 
should  be.  The  defendant  Praynath,  no  doubt,  repudiates  any 
joint  liability  with  the  two  ladies,  but  I  conceive  that  he  has  no 
grievance  in  the  terms  of  a  judgment  which,  while  it  tends  to 
lessen  his  liability  for  the  particular  rent  sued  for,  decides 
nothing  as  between  himself  and  the  co-defendants  so  as  to  pre- 
judice him  in  any  future  litigation  regarding  the  interests  claimed 
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«by  them  respectively.    As  to  ,the  two  ladies,  they  expressly  ad-       *87° 
mitted  a  joint  liability  in  the  first  instance,  though  they  set  Bipinbehari 
up  a  subsequent  partition,  to  which  the  assent  of  the  landlord        °v 
was  not  alleged,  as  far  as  they  were   concerned ;  therefore  I  Eamchandba 
conceive   there  was   nothing  in  the  way  of  making  a   decree 
against  them  on  their  own  admissions ;   and  if  it  had  not  been 
for  the  plaintiffs  consent,  I  should  have  thought  that  a  decree 
against  the  defendants  jointly  would  have  been  the  proper  ter- 
mination of  the  suit.    It  is  not,  indeed,  very  easy  to   account 
for  the  form   of  the  previous  decree  of  this   Court  between  the 
parties,  dated  the  12  th  March  1866,  nor  is  it  precisely  appa- 
rent in  what  position  as  to  execution  the  parties  were  left  by 
that  decree.    We  may  assume,  however,  that  for  some  reason  or 
o  ther  the  parties  there  acquiesced  in  a  decree  so  worded,   and 
probably  the  rent  was  paid  without  further  objection.    It  is  not 
perhaps,   necessary  to   decide    here   what   decree   could   have 
been  made  if  it  had  been  quite  clear  that  the  two  ladies  were 

not  tenants,  and  could  not,  therefore,  be  jointly  liable  for  the  rent. 
But  I  think,  that  the  procedure  of  our  Courts   quite  admits 

of  such  a  result  as  a  judgment  against  one  or  more  of  several 
parties  charged  as  jointly  liable,  the  suit  as  against  the  rest 
being  dismissed  in  consequence  of  their  liability  not  being 
made  out.  And  in  the  particular  case  before  us  I4hink  it  would 
have  been  obvious  that  the  plaintiff  was  compelled,  by  what  had 
previously  occurred,  to  sue  all  the  defendants. 

I,  therefore,  think  the  decision  complained  of  must  be  reversed, 
and  the  judgment  of  the  Deputy  Collector  restored  (the  plain- 
tiff hairing  expressly  consented  to  the  decree  being  given  in 
that  form,  see  the  last  sentence  but  one  of  his  examination  (1) 
and  not  now  offering  any  objection  to  the  decision  that  Jaggat 
Tara  Padma  Kumari  do  pay  a  certain  part  and  the  other 
defendants  the  rest),  the  only  exception  being  as  to  tee  amount 
alleged  to  have  been  paid  to  the  plaintiff's  agent  as  to  which,  as 
suggested  by  Mr.  Justice  Mitter,  there  must  be  further  inquiry. 

Of  course  in  the  view  which  I  have  taken  of  the  case,  the 
parties  sued  being  held  to  be  (with  the  knowledge  of  the  sure- 
ties)  the  real  contending  parties,   it  follows  that  the  sureties 

(1)  Ante  p.  237. 
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1870       really  made  themselves  responsible  for  these  parties,  and  not 
BiPiKBBHAKi  for  Chandia  Prasad. 

Chowdrt 

Ramch/indra      Kemp,  J. — I  concur  in  this  judgment. 

Roy. 


[ORIGINAL  CIVIL.] 


Before  Mr.  Justice  Phear. 
1870 
July  6  EDWARDS  v.  MULLER. 

Commission— Examination  de  bene  esse — Evidence— Act  VlUoflSbO, 

as.  175,  179. 

A  de  bens  esse  examination  of  a  witness  about  to  leave  the  jurisdiction  of  the 
Court  most  be  taken  by  the  Court,  unless  the  parties  consent  to  the  evidence  being 
taken  under  a  Commission. 

In  this  suit,  Mr.  Edwards,  the  plaintiff  in  the  cause,  had  been 
examined  de  bene  euse  under  a  commission  prior  to  his  departure 
for  England.  The  deposition  so  taken  was  now  tendered  in 
evidence. 

Mr.  Hyde  for  the  defendant  objected.— Under  section  173  (1), 
it  appears  clear  that  the  party  about  to  leave  ought  to  be  examined 
by  the  Court  itself ;  the  Court  has  no  power,  under  Act  VIII 
of  1859,  to  appoint  a  commission  for  the  examination  of  a  wit- 
ness de  lens  esse.  The  sections  relating  to  the  appointment  of 
commissions  for  the  examination  of  witnesses  are  sections 
175 — 179,  inclusive,  and  a  state  of  circumstances  under  which  a 
commission  might  issue  are  three :  1st,  when  a  witness  is  resident 

(1)  Act . VIII  of  1859,  *.  173.— "If  a  witness  forthwith  or  on  any  day  that 
witness  b?  about  to  leave  the  jurisdiction  may  be  fixed  for  that  purpose,  of  which 
of  the  Court,  or  other  good  and  suffici-  due  notice  shall  be  given  to  the  parties 
ont  cause  oan  be  shown,  to  the  satisfac-  if  the  day  be  fixed  in  their  absence.  The 
tion  of  the  Court,  why  his  examination  witness  shall  be  examined,  and  his  depo. 
should  be  taken  immediately,  it  shall  be  sition  shall  be  taken  down  in  writing  in 
competent  to  the  Court,  upon  the  appli-  the  manner  herein  before  prescribed ; 
cation  of  either  party,  or  of  the  witness  and  the  deposition  so  taken  down  may 
at  any  time,  after  the  institution  of  the  be  read  in  evidence  at  any  hearing  of 
suit,   to  take  the  examination  of  snob    suit." 
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jnore  tlian  a  hundred  miles  from  the  place  where  the  Court  is  held ;       1870 
2nd,  when  the  witness  is  unable  to  attend  before  the  Court  from    Edwards 
sickness  or  infirmity ;    and    3rd,  when   a    witness  is    specially 
exempted  by  reason  of  rank  or  sex.  In  all  these  cases  it  is  impossi- 
ble or  inconvenient  for  the  witness  to  be  examined  personally  by 

the  Court.  The  Court,  therefore,  allows  a  commission  to  issue. 
But  in  the  case  of  a  witness  being  about  to  leave  the  jurisdiction 
of  the  Court,  there  is  no  reason  why  the  Court  should  not  itself 
examine  him.  The  Legislature  has,  accordingly,  made  this  dis- 
tinction ;  not  being  willing  to  forego  the  advantage  of  giving  the 
Court  the  opportunity  of  observing  the  demeanour  of  a  witness* 
except  where  constrained  by  necessity  so  to  do. 

Mr.  "Phillips,  contra. — The  173rd  section  has  a  different  object. 
It  provides  for  the  admissibility  of  depositions  without  proof  that 
the  witness  is  out  of  the  jurisdiction  at  the  time  of  the  trial.  The 
174th  section  provides  for  the  general  case,  where  the  witness  is 
unable  to  attend  at  the  trial  from  sickness  and  other  sufficient  causes, 
and  the  terms  of  the  section  are  wide  enough  to  include  the  case  of 
a  witness  leaving  the  jurisdiction,  and  to  entitle  the  Court  to 
issue  a  commission.  The  practice  has  been  to  issue  commissions 
in  such  cases  as  the  present,  and  no  doubt  has  ever  been  raised  as 
to  the  powers  of  the  Court. 

Mr.  Hyde  in  reply. 

Phbab,  J,  said,  after  some  consideration,  he  was  of  opinion 
that  the  evidence  was  not  admissible.  Not  having  been  taken 
before  the  Court,  the  deposition  was  not  admissible,  except  by  con- 
sent. It  was  usual,  in  cases  of  this  sort,  for  parties  to  waive 
objection  on  this  ground  at  the  time  that  the  order  for  the  com- 
mission was  obtained  ;  but  it  appeared  that  nothing  of  the  kind 
took  place  in  this  instance.  (1) 

Attorneys  for  plaintiff  :  Messrs  Robertson  and  Co. 

Attorney  for  defendant :  Mr.  Leslie. 

(1)  The  attention  of  the  Court  does  Bodge,  2  Swamton,  358  ;  Co»  ▼.  Champ* 
not  appear  to  have  been  called-  to  the  neye,  6  Mad.  and  Gel.,  262 ;  and  see  Hit- 
inherent  jurisdiction  of  a  Court  of  Eqni-  ford  on  Pleading  (fourth  edition),,  pp.  62, 
tyto  issue  a  Commission  to  take  evidence  149,  160,  and  cases  there  cited;  and 
de  bene  esse.  See  Greeley  on  Evidence  in  Jeremy's  Equity,  p.  272. 
Courts  of  Equity,    p.    90  ;    Bowden  v. . 

35 
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jg^Q  Before  Mr.  Justice  Norman. 

June9'  RUPLAL  KHETTRY  and  another  v.  MAH1MA  CHANDRA 

ROY  (U. 

Interim  Injunction  to  stay  Sale. 

The  plaintiffs,  who  were  in  possession  of  certain  premises,  brought  a  suit  to 
restrain  the  defendant  from  selling  a  share  in  them  which  he  had  attached  in 
execution  of  a  decree  upon  a  mortgage  to  him  of  that  share,  and  to  set  aside  the 

deed  of  mortgage*  According  to  the  plaintiffs'  case,  they  (the  plaintiffs)  were*  in 
possession  under  a  decree  of  Court  obtained  upon  a  mortgage  executed  to  them  by 
the  executor  of  the  will  of  the  last  proprietor  under  a  power  contained  in  the  will, 
and  the  mortgagors  to  the  defendant,  who  were  the  brother  and  the  son  of  the  testa- 
tor, had  no  interest  in  the  property  at  the  time  of  their  mortgage  to  the  defendant. 
The  plaintiffs  applied  for  an  ad  interim  injunction,  and  the  court  granted  the 
application. 

This  was  an  application  for  an  injunction  to  restrain  the 
defendant  from  selling  certain  property,  viz.,  a  house  No.  8-12, 
in  Raja  Gurudas's  Street,  until  the  suit  in  which  the  plaintiffs 
claimed  an  interest  in  the  property  should  have  been  heard. 

One  Eisto  Chandra  Das  died  in  1865,  leaving  three  sons, 
Radhanath,  Bonomali,  and  Troyluckonath.  He  left  a  will,  by 
which  ha  left  his  son,  Radhanath,  absolute  devisee  of  his  proper- 
ty, which  included  the   said  house,  and  against  which  his  son, 

Bonomali,  caused  a  caveat  to  be  entered,  but  he  afterward 
withdrew  it,  and  probate  was  granted  of  the  will  on  April  28th, 

1865.  In  August  1866,  Radhanath  died,  leaving  a  will,  by 
which  he  made  Troyluckonath  his   executor,  giving  him,  under 

(1)  In  an  application  of  the  same  kind  of  the  plaintiff  ;  that  the  plaintiff  had 
made  before  Mark  by,  J.,  in  Sreenarain  filed  a  claim  which  had  been  disallowed; 
Chuckerbutiy  v,  A.  B,  Miller,  on  March  and  that  the  plaintiff  had  then  brought 
22nd,  1870,  it  appeared  that  the  plain  tiff  was  the  present  suit  to  have  his  right,  title, 
formerly  a  member  of  a  jointHindu  family,  and  interest  in  thessid  property  declared 
but  that  many  years  ago  partition  had  and  for  an  injunction  to  restrain  the 
taken  place ;  that  subsequently  to  the  par-  defendant  from  selling  it.  The  property 
tition,  the  plaintiff  had  purchased  the  pro-  was  at  the  time  of  the  application  adver- 
perty}consi8ting  of  certain  houses,with  his  tized  for  sale  by  the  defendant.  Markby, 
own  money,  and  had  been  in  undisputed  J.,  said,  he  thought  the  real  question 
possession  of  it  ever  since  ;  that  the  pro-  was  whether  tho  interests  of  the  parties 
perty  had  been  attached  by  the  defendant,  would  suffer  by  the  sale ;  the  plaintiff 
the  assignee  of  the  estate  of  R.  Dodd  might  be  injured  by  the  sale,but  the  ore- 
and  other  insolvents,  in  execution  of  a  ditors  could  not  be  prejudiced  by  stay- 
decree  obtained  by  the  insolvents  against  ing  the  sale.  He,  therefore,  granted  tho 
one  Mirtunjoy  Chuckerbutty,  the  brother  application.  Costa  to  be  costs  in  the  cause. 
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•  certain  circumstances,  the  power  to  mortgage  the  said  house. 
He  left  one  son,  Sfegnath,  by  whom  a  caveat  was  entered 
against  the  will,  but  probate  of  the*  will  was  granted  on  August 
18th,  1866.  Troyluckonath,  under  the  power  given  him  in  the 
will  of  Radhanath,  mortgaged  the  said  house  to  the  plaintiffs, 
to  secure  an  advance  of  rupees  6,500,  on  August  I7th,  1867. 
Default  was  made  in  the  payment  of  the  mortgage  money,  and 
the  property  was  put  up  for  sale  by  auction,  by  the  plaintiffs* 
under  the  power  of  sale  contained  in  their  mortgage  deed,  but 
was  not  sold  as  the  defendant  set  up  a  claim  to  it.  The 
plaintiffs  thereupon  brought  a  suit  for  foreclosure  on  May  16th 
1868,  in  which  they  obtained  a  decree  for  foreclosure  on  June 
11th,  1868,  which  was  made  absolute  on  July  15th,  1869,  and 
they  obtained  a  decree  for  possession  on  September  9th,  1869, 
and  were  in  possession  at  the  time  of  the  present  suit.. 
Megnath  and  Bonomali  had,  meanwhile,  on  March  26th,  1867 
executed  a  mortgage  of  two-thirds  of  the  said  premises  to.  the 
defendant.  Default  being  made  in  payment  of  the  mortgage- 
money,  the  defendant  brought  a  suit,  to  which  the  plaintiffd 
were  not  made  parties,  and  obtained  a  decree  for  sale  on  January 
6th,  1868.  On  April  23rd*  1870,  the  defendant  advertized  that 
two-thirds  of  the  said  house  would  be  sold  in  pursuance  of  his. 
decree.  The  plaintiffs  thereupon  brought*  the  present  suit  for 
an  injunction  to  restrain  the  sale,  and  they  prayed* that  the  mort- 
gage deed  of  March  26th,.  1867,  might  be  brought  into  Court 
and  cancelled. 

Mr.  Kennedy,  for  the  plaintiffs   eoutended  that  these  mort- 
gagors had  had  absolute  property  in  the  premises  he  mortgaged  to, 
them,  under  the  wills  of  Kisto  Chandra  and  Radhanath  ;  that 
a  cloud  would  be  thrown,  on    the  plaintiffs'  title  by:    allowing 
the  mortgage  of  the  26th  March  1867  to  stand  good,   and  per- 
mitting   a    sale    of    the    premises — Hone   v.    O'Flahertie   (1),;. 
that  the  plaintiffs  should  have  been  made  parties  to  the  f orer 
closure  suit  in  which  a  decree  had  been  obtained  on  January  6th 
1868  ;  that  considerable  injury  would  result  to  the  plaintiffs  by 
the  said  but  that  the  defendant  would   not  be  injured  by  an. 
(1)  9  Ir.  Ch.  Rep.,  119;  S.  C,  on  appeal,  id.,  497. 
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injunction  being  granted  to  restrain  the   sale    until   the   title* 
had  been  tried  ;  and  that  if  the  Court  refused  the  injunction,  it 
would  be  permitting  the  sal#of  property  to  which  no  title  had 
been  shown  by  the  decree-holders. 

Mr.  Woodroffe,  for  the  defendant,  contended  that  the  case  of 
Bone  v.  O'Flahertie  (1)  laid  down  no  general  principle,  and 
did  not  apply  as  an  authority  to  the  present  case  ;  that  the  decree 
for  foreclosure  obtained  by  the  plaintiffs  had  been  obtained  by 
them  with  knowledge  of  the  defendant's  claim,  and  without  notice 
to  him,  or  making  him  a  party  to  the  suit ;  that  the  executors  be- 
ing merely  Hindu  executors  took  no  estate  in  the  property  left  by 
the  will— S.  M.  Jaykali  Debi  v.  Shibnath  Chatterjee  (2)  ;  that 
it  was  necessary  to  show  that  irreparable  injury  would  be  done 
by  the  sale,  and  that  the  person  asking  for  an  injunctiou  had 
acted  with  promptitude,  which  had  not  been  done  in  this  case 
as  the  cloud  on  the  plaintiff's  title  arose,  if  at  all,  in  May  1868, 
when  the  defendant  interfered  to  prevent  the  sale  by  the  plain- 
tiffs, yet  until  now  they  had  taken  no  steps  to  remove  it. 

Mr.  Kennedy  in  reply — If  the  plaintiffs  had  made  the  defend- 
ant a  party  to  their  suit,  it  would  have  been  multifarious  ; 
but  the  defendant  might  have  made  the  plaintiffs  parties  to  his 
suit.  It  is  not  necessary  to  show  that  irreparable  injury  would 
be  done  by  allowing  the  sale  ;  it  is  enough  that  the  plaintiffs 
would  be  injured  as  to  their  title  ;  they  will  be  in  a  worse 
position  if  the  sale  is  permitted.  There  has  been  no  delay  on  the 
plaintiffs'  part,  as  they  were  not*  bound  to  take  any  steps  until 
now.  The  delay,  if  any,  has  been  rather  on  the  part  of  the  defend- 
ant, who  having  obtained  a  decree  in  January  1868  does  not 
proceed  to  execution  of  it  until  April  1870.  The  balance  of 
inconvenience  is  in  our  fovor,  for  a  postponement  of  the  sale 
would  not  injure  the  defendant,  nor  deteriorate  the  property, 
while  a  sale  before  title  was  proved  would  do  plaintiffs  consi- 
derable injury.     [Nobman,  J.,  referred  to  Best  v.  Drake  (3).] 

Noeman,  J.  (after  stating  the  facts). — The  case,  by  arrange- 
ment of  the  parties,  stood  ovortill  to-day,  and  the  question  is  now 

(1)  9  Ir.  Oh.  Rep.,  119  ;  S   C,  on       (2)  2  B.  L.  R.,  O.  C,  1. 
appeal,  uL,  497.  (3)  li  Hare,  369. 
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whether  the  plaintiffs  are  entitled  to  an  in jnnction  to  restrain  the 
sale  until  the  rights  of  the  parties  are  determined  by  this   suit.  " 
The  case  is  one  of  considerable  difficulty.    Mr.  Kennedy  for  the 
plaintiffs  could  not  support  his  contention  by  any  case  bearing 
directly  on  the  point,  and  Mr.  Woodroffe  has  argued  with   great 
force  and  ingenuity  that  the  Court  has  no  power  or  ought  not 
to  interfere.     It  is  not  without  very  considerable  hesitation  that 
I  have  come  to  the  conclusion  that  I  ought  to  stay  the  sale  until 
the  rights  of  the  parties  have  been  determined.    I  think  it 
would  be  an  abuse  of  the  process  of  this  Court,  and  would   tend 
to  create  mischief,   If  I  were  to  allow  the  sale  to  proceed    by 
the  Registrar  under  the  decree  in  the  suit  upon  the   mortgage  * 
when  it  is  made  plain  to  me  that  there  is  the  strongest  reason  for 
supposing  that  the  defendants  have  no  title*     This  is  not  a  case 
in  which  the  Registrar  sells  the  right,  title,  and  interest  of  a 
person  Only.    By  the  form  of  the  decree  he  is  to   sell    the  mort- 
gaged hereditaments,  or  a  part  thereof.     On  the  same  principle, 
that  it  is  the  duty  of  a  person,  who  has  rights  in  property  adver- 
tized for  sale  in  execution  of  a  decree,  to  claim  the  property 
under  section  246  of  Act  Till  of  1859,  and  if  his  claim  is  dis- 
allowed to  bring  a  suit  within  one  year,  from  the  time  of  the 
disallowance,  which  would  be  probably  before  the  sale  took  place, 
it  appears  to  me  that  it  was  the  duty  of  the  plaintiffs  to  set  up 
their  title  to  prevent  the  public  from  being  defrauded,  or   them- 
selves from  having  to  litigate  with  a  pauper.     It.  appears  to  me 
that  I  must  be  guided  by  the  question  of  convenience,  or  incon- 
venience  which   was   the    principle    in    the    case  of  Bacon  v. 
Jones  (1),  and  I,  therefore,  grant  the   injunction.     Great  injury 
might  result  to  the  plaintiffs  if  I  did  not  interfere,  and  a   great 
fraud  may  be  committed  on  the  purchaser.     I  think  no  injury 

can  result  to  the  defendant  by  my  granting  this  injunction. 
On  these  grounds,  therefore,  though  with  some  hesitation,  I  grant 
the  injunction  until  the  rights  of  the  parties  have  been  deter- 
mined.    The  costs  of  both  parties  will  be  costs  in  the  cause. 
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(1)  4  M.  &  Cr.,  433. 
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Before  Mr.  Justice  Vhear. 
In  the  Matter  o^the  SHIP  "  PORTUGAL." 

1870         Bottomry  Bond-holder— Ship,  Sale  of— Master's  Lien  for  Wages— Priority . 
May    5. 

The  charterer  of  a  ship  advanced  money  to  enable  her  to  complete  the  yoyage 
and  obtained  as  security  a  "bottomry  bond"  signed  by  both  the  matter  and  owner . 

On  the  completion  of  the  voyage,  the  charterer  got  the  ship  arrested  and  sold, 
and  the  money  was  brought  into  Court.  Before  any  orderhad  been  made  for  the  pay- 
ment of  the  proceeds  out  of  Court,  the  master  also  had  got  the  ship  arrested  at 
his  suit  for  wages  due,  bat  no  decree  had  been  obtained.  Subsequently,  the  char* 
terer,  without  notioe  to  the  master,  obtained  an  order  of  Court  for  the  payment  of 
the  proceeds  of  sale  to  satisfy  his  bottomry  bond.  Thereupon,  the  master  applied 
to  restrain  the  charterer  from  taking  the  money  out  of  Court,  until  the  claim  for 
wages  had  been  first  satisfied.  Held,  that  the  master  had  a  lien  on  the  proceeds 

'or  wages  due  to  him  at  the  time  of  the  sale  of  the  ship,  prior  to  that  of  the  bot» 
tomry  bond-holder,  and  that  he  was  entitled  to  have  the  proceeds  retained  in 
Court  until  the  hearing  of  his  claim. 

Mr.  Phillips  had,  in  this  case,  obtained  a  rule  nisi  for  an  in- 
junction to  restrain  the  holder  ef  a  deoree  obtained  in  a  suit  on 
a  bottomry  bond  on  a  certain  ship,  called  The  Portugal,  from 
taking  out  of  Court  the  proceeds  of  the  sale  of  the  ship,  which 
sale  had  been  made  by  order  of  the  Court  passed  in  the  said  suit. 

The  ship  had  been  chartered  by  one  Mahomed  Hossein,  for  a 
yoyage  from  Calcutta  to  Jedda  and  back,  with  the  option  o* 
calling  at  certain  ports,  both  going  to  and  returning  from  Jedda. 
On  the  yoyage  to  Jedda,  the  ship  put  into  one  of  the  interme- 
diate ports,  where  it  was  found  necessary  that  she  should  undergo 
some  repairs,  for  which  the  necessary  funds  were  supplied  by 
the  agent  of  the  charterer  at  that  port.  The  master  had  also 
been  compelled  to  borrow  from  the  passengers  during  the  subse- 
quent voyage  to  Jedda,  in  order  to  meet  necessary  expenses. 
The  charterer  met  the  ship  at  Jedda,  where  further  supplies 
were  found  necessary  for  the  prosecution  of  the  voyage.  Accord- 
ingly, the  master  by  advertisement  solicited  tenders  for  the 
loan  of  a  sum  of  money,  and  an  offer  made  by  the  charterer, 
in  competition  with  others,  was  accepted.  Finally,  a  bottomry 
bond  was  executed  by  the  master,  with  the  consent  of  the 
owner,  in  which  were  included  the  sums  spent  for  the  repairs 
of  the  ship  which  had  been  found  necessary  at  the  intermediate 
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port,   and  which  had  been  supplied  as  above  described.     The        1870 
bond  was  signed  both  by  the  owner  and  the  master,  and  thereby  Isr  the  Mat- 

TSR    OP   THB 

the  master  purported  to  bind  himself1,  his  executors  and  adminsi-  ship  "  Poh- 
trators,  and  it  contained  a  proviso  that  if  either  of  them  paid  Tu0AL-" 
the  sum  secured  by  the  bond,  it  should  be  void.  The  ship, 
therefore,  proceeded  on  her  voyage  back  to  Calcutta.  On  her 
arrival  there  the  charterer  proceeded  in  poenam  on  his  bond, 
arrested  the  ship,  and  obtained  an  order  for  sale.  The  sale, 
accordingly,  took  place,  and  the  money  was  ordered  to  be  paid 
out  of  Court  to  the  holder  of  the  bottomry  bond  in  satisfac- 
tion of  his  claim.  The  master  had,  subsequently  to  the  decree 
od  the  bottomry  bond,  put  in  his  claim  for  wages,  and  finding 
that  an  order  had  been  made  for  payment  out  of  Court  of  the 
proceeds  of  sale,  of  which  order  he  had  had  no  notice/  he  had 
applied  for  and  obtained  the  present  rule. 

Mr.  Cowell  showed  cause  against  the  rule,  and  it  was  then 
found  necessary  to  adjourn  the  hearing  for  the  production  of  the 
bond  and  for  allowing  affidavits  to  be  filed,  but  nothing  fur- 
ther appeared  in  the  decree  material  to  this  report.  On  the 
adjourned  hearing, 

Mr.  Phillips,  in  support  of  the  rule,  contended  that  the  rule 
that  the  most  diligent  creditor  is  to  be  first  paid  did  not  apply 
where  the  debts  were  of  unequal  rank.  The  Court  will  let 
creditors  come  in  at  any  time  while  the  fund  is  in  Court. — 
Seton  on  Decrees,  128.  The  Saracen  (1).  That  case  was  decided 
before  the  passing  of  the  Admiralty  Court  Act,  1861,  which 
made  applicable  Part  9  of  the  Merchant  Shipping  Act,  1854, 
and  thereby  extended  the  equitable  jurisdiction.  [Phear,  J. — 
Does  that  affect  the  Vice- Admiralty  Jurisdiction  ?]  It  is  sub- 
mitted that  it  does.  The  claim  for  wages  is  preferred  to  that  of  a 
bottomry  bond-holder  even  after  decree  obtained  by  the  bottomry 
bond-holder  as  is  clearly  shown  by  The  William  Safford  (2) 
The  bond  is  iuvalid,  no  money  having  been  advanced  on  the 
credit  of  the  ship — Abbott  on  Shipping,  131 ;  The  Augusta  (3)  ; 
and  the  bond-holder  being  indebted  to  the  owners  of  the  ship — 

(1)  2  Bob.  Adm.  Rep.,  451  ;  8.  C,  on    (2)  I  LuBh.  Adm.  Rep.,  60. 
appeal,  6  Moore's.  P.  C,  56.  (3)  1  Dodu,  283. 
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i?^ Abbott  on  Shipping,  132  ;  The  Hebe  (1)  ;     The  Royal  Arch  (2)  J 

t«b  of  thb  »nd  the  whole  of  the  money  not  having  been  really  paid — Abbott 
STuGlu"ft"  on  Shippiug,  134;  The  Jonathan  Goodhue  (3).  The  latter 
case  is  distinguishable,  in  that  the  allowing  the  master's  claim 
would  have  been  inequitable,  but  it  is  not  so  here.  The  terms 
of  the  bond  there  were  much  stronger,  and  the  equity  therefore 
against  the  master.  But  the  Court  will  consider  the  equities 
and  may,  if  it  thinks  fit,  marshall  the  securities  :  The  Edward 
Oliver  (4).  The  bond  is  the  owner's  bond  practically  :  the 
master  signed  as  a  matter  of  form,  and  notwithstanding  his 
having  signed,  he  retains  his  priority.  The  master's  affidavit 
shows  he  was  deceived  and  only  signed  on  the  representation 
that  he  would  retain  his  priority.  The  learned  counsel  also 
referred  to  the  cases  of  Dodson  v.  Lyall  (5)  ;  The  Madonna 
d'Idra   (6) ;   The  Mary  Ann  (7) ;  The  Priscilla   (8)  ;   The  (ion- 

atantia  (9). 
Mr.  Cowellf  contra. — The  bottomry  bond  is  a  valid  one,  and  the 

holder  is  entitled  to  priority.  The  master,  has  made  himself  liable 
on  the  bond,  and  therefore  cannot  compete  with  the  bond- 
holder in  asserting  a  lien  ;  see  The  Jonathan  Goodhue  (3),  where 
the  master  made  a  claim,  and  was  opposed  by  the  bond-holder, 
in  whose  favor  it  was  ruled  by  Dr.  Lushington,  that  the  master 
having  hypothecated  by  his  own  act  the  ship  and  freight,  and 
also  rendered  himself  personally  liable,  could  not  claim  to  take 
the  sale  proceeds  for  his  benefit  and  to  the  injury  of  the 
bondholder :  Abbott  on  Shipping,  620.  Even  if  the  master 
ever  had  a  lien,  he  lost  it,  when  the  bond-holder  obtained 
a  decree  :  Abbott  on  Shipping,  619  ;  Coote's  Admiralty 
Practice,  113 ;  The  Saracen  (10).  [Diligence  in  procedure 
to  decree  is  rewarded  in  the  Admiralty  Court  with  priority  of 
claim   against   the   proceeds — Machlachlan  on   Shipping,  569. 

(1)2  Rob.  A  dm.  Rep.,  146. 

(2)  Swab.,  278,  (7)  9  Jur.,  94. 

(3)  Ibid,  524.  (8)  1  Lush.  Adm.  Rep.,  1. 

(4)  1  L.  B.,  Ad.  ft  E.,  379.  (9)  t  Rob.  Adm.  Rep.,  405. 

(5)  8  Jur.,  969.  (1())  2  Rob.  Adm.  Bop.,  451 ;  S.  C,  on 

(6)  1  Dods,  Adm.  Rep„  37.  appeal,  6  Moo.  P.  C,  56. 
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♦There  is  no  marshalling  securities  here  ;  the  bond-holder  was        1&?° 
not  indebted  to  the  owner.     The  owner  had  drawn  a  bill  for  lN  THE  Ma*" 
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rupees  3^000  as  freight  on  the  bond-holder.  A  lien  is  extin-  Ship  "  Po* 
guished  by  the  sale  of  the  res  by  a  competent  Court,  and  by 
want  of  diligence  in  the  suitor  :  Coote's  Admiralty  Practice,  6. 
In  this  case  only  a  fraction  of  the  master's  claim  Was  for  wages 
earned  during  the  voyage.  His  services  therefore  did  not  oper- 
ate for  the  protection  of  the  bond-holder's  interests,  see  Ab- 
bott on  Shipping,  620. 

Mr.  Phillips,  in  reply,  referred  to  the  cases  of  the  Gratitu- 
dine  (1),  The  Feronia  (2). 

Pheae,  J. — I  think  Mr.  Phillips'  client  is  entitled  to  the 
injunction  for  which  he  asks,  and  that  the  rule  nisi  should  be 
made  absolute.  Hossein  Ibrahim  chartered  the  Ship  Portugal 
in  December  1868,  for  a  voyage  to  Jedda  and  back,  calling  at 
certain  ports  at  the  charterer's  choice,  both  on  the  outward  and 
homeward  voyages.  The  ship  started  on  her  voyage  in  February 
1869,  with  Mahomed  Hossein  as  master,  and  also  with  her  owner 
on  board.     She  arrived  at  Jedda  in  April  1869,  and  there  she 

met  the  charterer.  At  that  time  it  seems  to  have  been  found 
by  the,  owner  and  the  master  that  they  had  not  sufficient  funds 
to  enable  them  to  bring  back  the  ship  on  her  return  voyage,  and 
after  an  advertisement,  to  which  I  need  not  further  refer  now, 
an  agreement  was  entered  into  by  the  charterer  to  advance  the 
necessary  money,  and,  on  July  12th,  what  is  said  to  be  a  bottomry 
bond,  was  signed  both  by  the  master  and  owner  in  favor  of  the 
charterer.  The  ship  left  Jedda  on  July  in  her  homeward 
voyage,  and  arrived  in  Calcutta  in  September.  In  November 
the  charterer  proceeded  against  the  ship  in  this  Court,  in  its  Vice- 
Admiralty  jurisdiction!  on  the  bond  of  the  12th  of  July.  The 
ship  was  arrested ;  the  usual  appraisement  and  sale  took  place,  and 
a  decree  was  made  in  favor  of  the  charterer.  After  this  and 
before  any  order  was  made  for  the  payment  of  the  proceeds  of 
the  sale  out  of  Court,  the  master  also  got  the  ship  arrested  at 
his  suit,  but  no  decree  was  made  thereon. 
(I)  Tud.  L.  G.  Mor.  &  Mar.,  50.  (2)  2.  L.  R.  Ad.  &  E.,  76. 

36 
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1870  After  this  had  taken  place,  the  charterer,  without  notice  to# 

In  the  Mat.  the  master,  obtained  an  order  of  Court  for  the  payment  to  him 
Smp°"  Por*   °^  *^e  proooods  of  the  sale  of  the  ship,  and  the  present  appli- 
tugal."      cation  is  that  he  be  restrained  from  taking  out  the  money  under 
that  order.  I  tkink,  as  I  have  already  said,  he  must  be  restrained, 
because,  in  my  opinion,  the  effect  of  the  decree  in  his  favor  was 
merely  to  put  him  in  possession  of  the  ship,  which  then  existed 
in  the  shape  of  money  in  'Court,  and  that  he  had  that  possession 
subject  to  all  liens   that  were  prior  in  rank  to  his    own  claim. 
Mr.  Cowell  referred   me  to  the  case  of  The  Saracen(l)  and  one 
or  two  other  cases  in  support  of  the   contention  that  the  decree 
made  in  favor  of  the  charterer  gave  him  priority  over  all  other 
claims  against  the   ship.  I  think  that  those  cases  are  correctly 
distinguished  from  the   present  one    by   Mr.   Phillips,  for  in 
them  the  priority  which  the    decree  was   allowed  to  give  was 
simply  priority  against  claimants  of  co-ordinate  rank.     It  was 
simply  that  priority  which  all   Courts  of  Common  Law  give  to 
the  most  diligent  suitor.     The  decree-holder  got  possession  of 
the  ship,   and  as    against  all   persons  with  co-ordinate  claims 
which  they  had  been  careless  of  asserting,    he    was  entitled 
to  pay  himself  in  full  before   they   could  be  considered.     But 
I  think  this  is  not   so  against  persons  who  have  claims  against 
the  ship  of  a  higher  rank  and  priority  to  his  own.     In  the  case 
of  The  Aline  (2),  Dr.   Lushington  points  out   very  cleanly  that 
a  party  who  had   obtained  a  decree  against  a  ship  for  dama- 
ges, still  held  the  ship  under  that  decree  subject  to  the  lien 
of  a  bottomry  bond-holder,  where  the  bottomry  bond  had  been 
entered  into  after  the   occurence  of   the  collision.     It  appears 
to  me  that  following  the  reasoning  of  Dr.  Lushington,  I  must 
hold  that  the  possession   which  the   charterer    has    obtained, 
by    virtue  of  the  decree  of  this  Court,  is  subject  to  all  liens 
which  are  prior  to  the  lien  of  the  bottomry  bond-holder,  and  there 
is  no  doubt  that  the  master's  claim  for  wages,  during  the  time 
when  he  was  engaged  in  the  service  of  bringing  the  vessel  safe 
to  port,  is  a  claim  which  is  prior  to  that  of  the  bottomry  bond- 
holder.    Upon   this  I  think  that  Mr.    Cowell  has  not  made  any 

(1)  2  Rob,  Adm.  Rep.,  451.  (2)  1  Rob.  Adm.  Rop.,  111. 
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eontest.     It  follows,  therefore,  that  Mr.  Phillips*  client  is  entitled        1870 
to,,  have  the  proceeds  kept  in   Court,  until  he  has   made  out  his  in  th«  mat- 
claim.     No  doubt,  Mr,  Cowell  did   urge  that  in   this  case  the  ^pf«po^. 
master  had  bound  himself  personally  in  the  bottomry  bond,  and  had     tugal." 
in  that  way  waived  his  claim  for  wages  as  against  the  bottomry 

bond-holder,  or  at  any  rate  given  the  bottomry  bond-holder 
priority.  But  I  think  there  is  no  ground  for  contending  in  this 
document  that  the  master  has  bound  himself  personally.  I 
think  it  is  extremely  doubtful,  if  it  were  matter  now  before  me, 
whether,  under  the  circumstances,  the  charterer  was  a  party  who 
could  advance  money  on  a  bottomry  bond.  He  appears  to  me 
to  have  been,  pending  this  voyage,  in  the  position  of  a  temporary 
owner,  and  if  it  had  come  to  be  a  contest  between  the  parties, 
whether  or  not  tha  so-called  bottomry  bond  was  in  law  a 
"bottomry  bond,  which  entitled  the  owner  to  proceed  against  the 
ship  in  the  Admiralty  Court,  would  be  a  matter  which  would 
require  great  consideration..  I  think  it  right  to  add  that,  on  the 
last  affidavit  (what  may  be  in  those  I  have  not  read,  I  do  not 
know)  I  abstain  from  saying  that  the  bond-holder  did  actually 
advance  the  money.  Be  this  as  it  may,  as  I  have  already  said, 
the  master  is  entitled  to  have  his  claim  for  wages  first  satisfied. 
The  rule  must  be  made  absolute,  and  with  costs,  because  the 
bond-holder  ought  not  to  have  applied  to  take  the  money  out  of 
Court  without  notice  to  the  master.  That  he  had  notice  of  the 
master's  claim  Mr.  C&rapiet's  affidavit  puts  beyond  doubt,  and 
as  it  is  a  claim  which  I  think  is  well  founded  in  law  ,  the  bond- 
holder must  pay  the  cost  of  having  caused  the  master  to 
litigate  it.  I  may  throw  it  out  as  a  doubt,  however,  whether  as 
against  the  bond-holder  the  master  is  entitled  to  claim  for  wages 
after  the  time  when  the  ship  was  first  arrested ;  but  I  think  he  is. 

certainly  entitled  to  his  wages  up  to  that  time.. 

Rule  absolute. 

Attorney  for  the  master  :  Mr.  Carapiet. 

Attorneys  for  the  bond-holder  :  Messrs.  Berners  Sf  Co. 
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1870 
June  14 


Before  Sir  Richard  Oouch,  Kt.y  Chief  Justice,  Mr.  Justice  Kemp,  Mr.   Justice 
L.  S,  Jackson,  Mr.  Justice  E,  Jackson,  and  Mr.  Justice  Markby. 

RAJKUMAR  RAMGOPAL  NARAYAN  SING  fPuuNTiri)  v.  RAM 
DUTT  CHOWDHRY  and  another  (Defendants)  * 

Mortgage— Agreement  not  to  alienate. 

By  an  agreement  reciting  that  A.  had  executed  a  bond  in  favor  of  B,  for  a  certain 
gum  of  money,  A.  "in  order  to  repay  the  bond-money  in  the  terms  in  the  bond  con- 
tained,"  declared  that,  "until  the  repayment  of  the  money  covered  by  the  bond,he 
should  not,  from  the  date  of  the  agreement,  convey  the  property  mentioned  there- 
in to  any  one,  by  deed  of  sale,  or  deed  of  conditional  Bale,  or  moknrrari  potta  or 
deed  ef  mortgage  or  suripeshgi  ticoa  potta.  Should  he  make  all  these  transaction!! 
in  respect  of  the  said  lands,  the  instrument  relating  thereto  shall  be  deemed  invalid 
and  as  ezeouted  in  favor  of  nominal  parties  for  evading  payment  of  the  money 
covered  by  the  said  lands.'1 

Held  (Markby,  J.  doubting)  that  the  instrument  operated  as  a  mortgage  to  A 
of  the  lands  comprised  therein. 

No  precise  form  is  required  to  create  a  mortgage. 

On  the  lOtli  Baisakh  1265,  P.  S.  (8th  April  1858), 
Mussamat  Bhagabati  Kunwar,  guardian  of  Mussamut  Jorowan 
Dye,  minor,  lent  and  advanced  to  Murlidhar  and  his  co- 
parceners rupees  3,000.  In  consideration  of  the  loan,  Murlidhar 
and  his  co-parceners  executed  a  bond  for  the  amount,  and  also 
an  agreement,  a  translation  of  which  is  as  follows : 

"This  is  executed  by  Murlidhar  Jha,  Haldhar  Jha,  Lalji  Jha, 
"and  Mussamat  Sachi  Ajhan,  mother  and  guardian  of  Jata- 
"  sankar  Jha,  inhabitants  of  Mauza  Lakhmipore,  alias  Norow- 
"  ni,  Pergunna  Pariharpore  Raghow.  Further,  we  have  taken 
u  rupees  3,000,  on  a  bond  duly  executed,  dated  10th  Baisakh 
*'  1265.  We  have  paid  the  same  to  Mussamat  Sri  Jorowan 
''Dye,  of  Mauza  Singhara,  Pergunna  Bharwara,  Mahajan 
*'  (creditor).  In  order  to  repay  the  bond-money  specified  above* 
"  in  the  terms  in  the  bond  contained,  we  declare  that  until  the 
re-payment  of  the  money  covered  by  the  bond,  we  shall  not, 


tt 


*  Regular  Appeal,  No.  138  of  1869,  from  a  decree  of  the  Subordinate  Judge   of 
Tirhoot,  dated  the  30th  March  1869. 
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V  from  this  day,  convey  the  Bramatwar  lands  settled  by  Govern-  w 
<'  ment,  and  not  settled,  within  the  areas  of  Mauza  Koosail,  ^*™A£ 
-i  Mauza  Bhadyan,  Manza  Ohoapta,  Pergunna  Bassawtar,  and  Kara  yak 
u  Nanpore,    and   Jabdi,  which  are  to   this  day  in   onr    posses-  Vm 

"  sion  and  seizin,  to  any  one,  by  deed  of  sale,  or  deed  of  condi-  CnA0*  D^£. 
"  tional  sale,  or  mokurrari  (potta)  or  deed  of  mortgage,  or  zuri- 
cc  peshgi  or  ticca  potta.  Should  we  make  all  these  transactions 
"  with  respect  to  the  above-mentioned  lands,  the  deeds  thereof 
ff  shall  be  considered  invalid  and  nominal,  made  for  the  purpose 
"  of  stomaching  the  said  bond-money.  To  this  purport,  we 
"  give  in  writing  these  few  words  in  the  nature  of  an  ikrarnama* 
"  in  order  that  they  may  be  of  use  when  required.  The  10th 
"  Baisakh  1265." 

•  On  the  23rd  Aswin  1271,  F.  S.  (20th  October  1863), 
Murlidhar  executed  a  deed  of  Bharna,  or  usufructuary 
mortgage,  of  the  property  comprised  in  the  above  agreement, 
in  favor  of  Bam  Dutt  Chowdhry.  On  the  2nd  January  1.864* 
Bam  Dutt    Chowdhry    executed  a   sub-lease    of    the    said  pre" 

mises  in  favor  of  Alexander  Urquhart.  M  ussamat  Bhagabati 
Kunwar  sued  Murlidhar  and  others  for  recovery  of  the  principal 
and  interest  secured  by  the  bond,  and,  in  default  of  payment,  to 
cause  the  property  mentioned  in  the  agreement  to  be  sold  in 
satisfaction  of  the  debt.  On  the  20th  August  1864,  a  decree 
was  passed  in  the  suit  declaring  the  property  to  be  liable  to  sale 
in  satisfaction  of  the  debt.  On  the  4th  and  5th  December  1 865, 
the  property  was  put  up  for  sale  and  purchased  by  Bajkumar 
Ramgopal  Narayan  Sing,  the  plaintiff  herein,  but  he  was  kept 
out  of  possession  by  the  defendants.  Hence  the  present  suit, 
on  the  ground  that  the  usufructuary  mortgage  executed  in  favor 
of  Bam  Dutt  Chowdhry  being  subsequent  to  the  ikrarnama  (agree- 
ment) under  which  the  lien  had  been  acquired,  was  inoperative 
as  against  the  plaintiff. 

The  defence  set  up  was  (inter  alia)  that  the  plaintiff  had  pur- 
chased with  notice  of  the  existence  of  the  defendant's  claim  under 
the  usufructuary  mortgage ;  that  the  ikrarnama  relied  upon  by  the 
plaintiff  was  not  a  bona  fide  instrument ;  that  the  property  in 
dispute  was  not  pledgedthereby  ;  that  the  conditions  contained  in 
that  document  were  not  beneficial   to  the   plaintiff's  cause  ;  antf 
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18yo        that  the  terms  of  the    ikrarnama   did   not    preclude    Murlidbar* 
Rajkumab    ^rom  executing  the  usufructuary  mortgage. 
Ramgopal        The  Subordinate  Judge  held   that  the  ikrar   was    a  covenant 

NARAYAN  *iji  i 

Sing  whereby  the  debtors  had  agreed  not  to  alienate  their  lands  until 
Ram^Dutt  Payxnent  of  the  debt ;  that  the  deed  had  been  so  loosely  drawn 
Chowdhby,  that  it  could  not  be  called  a  mortgage,  but  a  collateral  security  in 
a  different  shape ;  that  by  the  terms  of  the  deed,  the  debtors 
were  restrained  from  making  temporary  arrangment  by  way  of 
Bharna  lease ;  that  such  an  arrangement  did  not  impair  the 
value  of  the  property,  nor  did  it  impede  the  operation  of  the 
creditor's  hen;  and  that  the  plaintiff  had  purchased  with  notice  of 
the  claim.  He  held  that  the  temporary  arrangement  must  stand 
good,  and,  accordingly,  dismissed  the  plaintiffs   suit. 

The  plaintiff  appealed  to  the  High  Court,  The  case  came  on 
for  hearing  before  a  Division  Bench,  and  it  being  brought  to  the 
notice  of  the  learned  Judges  (Baylby  and  Markby,  JJ.,) 
that  there  were  conflicting  decisions  upon  the  point,  whether  a 
bond  for  payment  of  money >  with  a  simple  covenant  not  to 
alienate  untill  payment,  constitutes  a  mortgage,  referred  the 
question  to  a  Full  Bench — Whether  the  document  of  the  8th 
April  1858  is  to  be  considered  a  mortgage  of  the  lands  com- 
prised therein  ?  The  question  was  referred  with  the  following 
remarks  by 

Markby,  J. — In  this  case,  the  plaintiff  sued  for  possession  of 
a  share  in  certain  lands,  and  to  cancel  a  deed  of  Bharna,  or 
usufructuary  mortgage,  dated  20th  October  1863,  executed  in 
favor  of  the  first  defendant  by  one  Murlidhar  and  others, 
and  also  to  cancel  a  katkina  potta,  on  sub-lease,  executed  by  the 
first  defendant  in  favor  of  the  second  defendant. 

The  plaintiff  purchased  at  a  sale  in  execution  of  a  decree  on 
the  5th  December  1865.  The  decree  under  which  the  sale  took 
place  was  dated  the  20th  August  1864.  It  was  based  on  a  bond, 
dated  the  8th  April  1 858  (10th  Baisakh  1265),  and  by  it  the 
property  in  dispute  was  declared  specially  liable  to  be  sold  in 
satisfaction  of  the  debt. 

Prior  to  the  commencement  of  the  suit  upon  the  bond,  but 
subsequently  to  the  execution  of  the  bond,  the  same  parties  who 
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executed  the  bond  executed  a   mortgage  by   way  of   lease    of       1870 
the  property  in    dispute    to  the  defendant  No.  1,  who    subse-    rajkumak 
quently  granted  a  lease  to  defendant  No.  2.     The    defendants    **1M60PAL 
acted  in  good  faith   and    without   notice   of  the  bond  of  8th        sing 
April  1858  (10th  Baisakh    1265),  and    defendant   No,    1    paid    RAMi)uTr 
a  valuable  consideration  for  the  lease.     The  defendants  were  not  Chowdhey. 
parties   to   the  suit  in  which  the  decree  of  20th  August   1864 
was  passed. 

A  translation  of  the  bond  of  8th  April  1858  (10th  Bai- 
sakh 1265,  P.  S.)  has  been  agreed  upon  by  the  pleaders  for  the 
purposes  of  this  case,  and  it  is  as  follows  : 

"  We  Murlidhar  and  others,  this  day  duly  executed  a  bond  to,  #% 

and  borrowed  and  received  the  sum  of  rupees  3,000  from,  Mus- 
samat  Bhagabati  Kunwar.  We  hereby  agree  that,  until  the 
repayment  of  the  said  bond-debt,  we  shall  not,  from  and  after 
this  date,  alienate  the  Bramatwar  lands  settled  and  not  settled 
within  the  area  of  Mauza,  &c,  which  have  been  all  along  held 
by  us  up  to  this  date,  to  any,  by  deed  of  absolute  sale,  condi- 
tional sale,  or  mokurrari  or  mortgage,  or  ticca  pottas  on  receiv- 
ing zuripeshgi  ;  if  we  do  any  of  these  things  with  respect  to 
these  lands,  such  instrument  shall  be  invalid  and  of  no  avail 
and  if  executed  shall  be  deemed  invalid  and  a  benami  transac- 
tion set  up  to  avoid  payment  of  the  debt  by  sale,  mortgage  or 
otherwise,  all  our  lakhiraj  resumed  lands  situated  in  Mauzas 
Koosail,  Bhadyan  and  Ghoapta,  which  we  hold  on  our  account." 

The  property  in  dispute  is  resumed  jlakhiraj  land  situated  in 
Mauza  Koosail,  and  settled  with  Murlidhar  Jha  and   the   other 

parties  to  the  bond. 

The  Subordinate  Judge  dismissed  the  plaintiff's  suit.    He  appears 

to  doubt  whether  this  document  specifies  with  sufficient  accura-  t 
cy  the  property  to  wbich  it  applies  ;  but  he  holds  that,  whether 
or  no  this  be  the  case,  it  does  not  amount  to  a  mortgage,  bu  fc 
only  to  a  covenant  not  to  alienate.  Accordingly,  he  holds  the 
usufructuary  mortgage  of  the  first  defendant  to  be  a  good  and 
valid  mortgage,  notwithstanding  the  bond  and  decree  and  the 
sale  thereunder  to  the  plaintiff,  and  dismisses  the  suil. 

Upon  appeal  before  us,  it  has  been  contended,  first,  that  the 
document    of  10th  Baisakh  12G5  (8th  April  1858)  when  read 
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by  the  light  of  the  subsequent  conduct  of  the  parties,  ought 
clearly  to  be  considered  as  a  mortgage  ;  and,  therefore!  that  the 
plaintiff  bought  clear  of  any  subsequent  incumbrance  ;  secondly, 
that  the  description  of  the  property  was  sufficiently  specific  ; 
thirdly,  that  the  document  itself,  on  the  face  of  it,  ought  to  be 
considered  as  creating  a  mortgage.  The  respondent  supported 
the  judgment  of  the  Court  below,  and  also  contended  that,  even 
if  the  transaction  did  constitue  a  mortgage ,  the  defendant,  a* 
a  bond  fide  purchaser  for  value  without  notice,  had  a  good  title 
as  against  the  plaintiff,  who,  as  purchaser  at  an  execution  sale, 
only  took  the  rights  and  interests  of  the  execution-debtor  as 
they  stood  at  the  date  of  the  sale.  For  the  last  point,  he  relied 
on  Erskine  and  others  v.  Dhun  Kishen  Sein  (1),  but  that  case 
is  opposed  to  a  long  string  of  authorities  in  this  Court ;  and 
the '  learned  Judge,  Mr.  Justice  Mitter,  who  concurred  gener- 
ally in  that  decision,  has,  I  believe,  since  intimated  that,  in  that 
respect,  he  considers  the  decision  wrong.  I  have  no  hesitation 
therefore,  in  holding  that,  if  the  transaction  in  question  was  a 
mortgage,  the  plaintiff  ought  to  succeed.  I  am  of  opinion  that 
there  is  no  evidence  of  any  conduct  of  the  parties  from  which 
we  are  at  liberty  to  draw  an  inference  as  to  what  their  intention 
was.  The  only  conduct  which  has  been  referred  to  was  subse- 
quent to  the  mortgage  under  which  the  defendants  claim. 
On  the  other  hand,  I  think  that  if  there  was  a  mortgage,  the 
property  was  sufficiently  described.  The  case  is  quite  distin- 
guishable from  those  referred  to,  where  the  party  professed  to 
mortgage  "  all  his  property  "  without  any  specification  of  the 
locality  or  nature  of  the  property. 

The  only  question  which  remains  is,  whether  the  document, 
on  the  face  of  it,  is  a  mortgage.  I  should  be  inclined  to  hold 
that  it  is  not.  I  think  we  could  not  hold  it  to  be  so  without 
abolishing  distinctions  which  are  well  understood,  and  which  are 
important.  I  concur  fully  in  the  observ  ations  of  the  Judges  of  the 
late  Sudder  Court  in  the  case  of  Ounga  Persaud  Singh  v.  Lalla 
Beharee  Lai  (2).  It  is  there  said  •'  as  a  general  rule,  we  ad- 
"  here  to  the  principle  laid  down  in  the  case  of  Chunder  Kishore 
"  Surma  Roy  v.  Goorchum  Shah  (3)  that  the  title  of  a  person  who 

(1)  8  W.  R.,  291.        (2)  S.  D.  A.,  1857,  825.         (3)  S.  D.  A.,  1855,  353. 
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f"  purchases  in  good  faith  is  not  vitiated  by  any  contract  into  which 
the  vendor  may  have  previously  entered  with  a  stranger  binding 
himself  not  to  alienate  his  property.  If  a  party  is  desirous 
of  obtaining  a  valid  lien  on  any  particular  property,  he  should 
*'  adopt  the  simple  means  which  the  various  kinds  of  mortgage 
"  in  use  in  this  country  afford.  If  he  does  not  choose  to  do  so, 
"  the  fault  is  his  own,  and  the  innocent  purchaser  should  not 
"  be  made  to  pay  the  penalty  of  his  negligence/'  It  is  true, 
as  was  pointed  out  by  Mr.  Gregory,  there  is  the  distinction 
between  that  case  and  the  present,  that  the  covenant  here  is  not 
to  alienate  until  the  money  is  repaid,  whereas  there  the  cove- 
nant was  not  to  alienate  until  the  Privy  Council  decision  was 
given ;  but  the  distinction  does  not  appear  to  me  to  be  a  very 
important  one,  and  the  very  sound  remarks  which  I  have^bbove 
quoted  seem  to  me  applicable  to  the  case  now  under  consideration. 
The  case  of  Ghunder  Kishore  Surma  Roy  v.  Ooorchurn  Shah  (1), 
whiish  is  above  referred  to,  is  on  all  fours  with  the  present 
case,  and  these  two  cases  seem  to  have  been  somewhat  over- 
looked by  Mr.  Justice  Macpherson  in  his  work  on  mortgages. 

There  is,  however,  a  decision  of  a  Division  Bench  in  this  Court 
in  Bolakee  Lai  v.  Chowdhry  Bungsee  Sing  (2),  in  which  a  differ- 
ent view  appears  to  have  been  taken.  There,  on  a  document  which, 
as  far  as  I  can  discover,  was  substantially  in  similar  terms  to  the 
present,  it  was  held  that  the  transaction  amounted  to  a  simple 
mortgage.  There  are  also  some  decisions  of  the  Courts  in  the 
North- Western  Provinces  which  take  the  same  view  (see  Mac- 
pherson on  Mortgages,  page  40,  5th  edition) . 

I  think  it  very  desirable  that  it  should  be  clearly  understood 
whether  a  bond  of  payment  of  money,  with  a  simple  covenant 
not  to  alienate  until  payment,  constitutes  a  mortgage  :  I  would 
therefore,  refer  the  following  question  to  the  consideration  of  the 

Pull  Bench : 

Is  the  document  of  the  8th  April  1858  to  be  considered  a 
mortgage  of  the  lands  comprised  therein  ? 

If  the  judgment  of  the  Full  Bench  shall  be  in  the  affirmative, 
then  the  decision  of  the  Court    below  will  be    reversed,  and  the 

(1)  S.  D.  A.,  1855  353.  (2)  7  W.  R.  309. 
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wo  plaintiff  will  have  a  decree  for  possession  with  costs  in  both 

Rajkumar  Courts,  and  the  case  will  be  remanded  for  assessment  of  mosne 

Nabayan  profits.     If  the  judgment  of  the  Full  Bench  shall  be  in  the  ne- 

Sino  gative,  then  the  appeal  will  be  dismissed  with  costs' 

Chowdbst.       Bayley,  J. — I  agree  in  the  proposed  reference  to    the  Full 
Bench. 

Baboo  Annada  Prasad  Banerjee,  for  the  appellants,  contended 
that  the  deed  was  a  mortgage. — Maopherson  on  Mortgages, 
page  36,  4th  edition,  and  cases  there  cited,  Bolakee  Lai  v. 
*  Ohowdhry  Bungsee  Sing  (1).  The  intention  of  the  parties  is 
to  be  looked  to.  [Couch,  C.  J. — With  reference  to  the  lan- 
guage of  the  instrument  and  the  surrounding  circumstances.] 

Two  £eeds  were  executed  at  the  same  time,  one  a  bond,  and 
the  other  the  agreement  in  question.  If  we  look  to  the  inter- 
pretation which  has  been  given  by  the  Courts  upon  the  words 
used  in  the  agreement,  we  shall  find  that  it  has  invariably 
been  given  in  favor  of  a  mortgage.  It  is  a  practice  to  word  a 
mortgage  in  the  same  manner  as  the  instrument  in  dispute,  and 
that  practice  has  been  recognized  by  the  Courts.  What  could 
possibly  have  been  the  reason  for  entering  into  an  agreement  of 
this  nature,  unless  the  parties  understood  that  it  would  carry 
some  effect  ?*  The  bond  itself  was  a  security  for  the  money,  and  if 
«  a  further  or  collateral  security  was  not  intended,  the  agreement 

was  an  unnecessary  document.  The  decision  in  Ohundur  Kiahore 
Surma  Roy  v.  Goorchurn  Shah  (2)  is  not  applicable  to  the 
present  case.  There  the  instrument  contained  a  covenant  that 
the  debtor  would  not  alienate  any  property  whatever ;  there  was 
no  specification  of  the  property.  Here  the  property  upon  which 
the  lien  was  intended  to  be  given  was  defined.— Maopherson 
on  Mortgages,  page  42,  4th  edition.  The  intention  was  to  give  a 
priority.  [Couch,  C.  J. — Suppose  the  intention  was  not  to  give 
any  lieA  or  right  of  priority,  what  sort  of  expression  would  the 
debtor  have  used?]  Of  course  the  same  language  would  have  been 
used.  [Couch,  C.  J. — In  that  case  how  can  we  say  that  the  inten- 
tion was  to  create  a  lien.]  A  similar  document  has  been  held  to 

(1)  7  W.  R.  309.  (2)  S.  D.  A,  1865  353 
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#  be  a  simple  mortgage  and  to  give  a  prior  lien — Laljee  v.  Qovind        WO 
Bam  Janes  (1) .    The  case  has  been  referred  to  a  Pull  Bench  on    Raj««a* 

n.     .  Eamoopal 

apprehension  of  the  decisions  being    conflicting,   but  there  is    Nabayan 
no  conflict.     The  case  of  Ohunder  Kishore  Surma  Boy  v.  Goor-         f*Q 
chum  Shah  (2)  does  not  clash  with  the  other  decisions.  B*M  Ddtt 

Mr.  Allan  (with  him  Baboo  Abinash  Chandra  Bcmerjee  for  the 
respondent)  contended  that  words  should  have  their  plain  mean- 
ing,  unless  some  obscurity  or  injustice  was  apparent.  The  docu- 
ment only  restricted  the  debtor  against  alienation.  It  created  no 
lien — Macpherson  on  Mortgages,  page  36,  5th  edition,  and  cases 
there  cited.  The  form  of  a  simple  mortgage  is  given  in  Mac- 
pherson on  Mortgages,  Appendix,  page  235.  If  this  document  be 
looked  upon  by  the  test  given  in  Powell  on  Mortgage,  Volume  I, 
poge  58,  it  would  be  reduced  to  a  simple  agreement  creating  no  lien 
—Gungapersaud  Sing  v.  Lalla  Beharee  Lai  (3).  The  Judges  con- 
cur in  this  that,  on  the  negligence  of  a  party  to  receive  a  document* 
properly  worded,  an  innocent  purchaser  shall  not  be  made  liable 
to  pay  the  penalty  of  his  negligence.  The  decision  of  Morgan, 
C.  J.,  in  Martin  v*  TfUrsram  (4)  is  not  fortified  by  any  au- 
thority. The  only  decision  in  point  is  BolakeeLalv.  Chowdhry 
Bungsee  Sing  (5).  The  wording  of  the  instrument  is  obscure. 
It  seems  that  any  expression  which  would  constitute  a  mort- 
gage has  been  carefully  avoided.  A  document,  which  is  not  on 
the  face  of  it  a  mortgage,  could  not  be  interpreted  as  a  mort- 
gage. In  the  decision  in  Shunkur  Lall  v.  Poorrun  Mull  (6) 
the  terms  of  the  deeds  were  fully  understood  and  acted  upon, 
the  acts  and  conduct  of  the  parties  were  looked  to.  But  in. 
this  case  there  is  nothing  to  show  their  intention.  The  equities 
between  the  parties  are  equal.  The  respondent  is  a  bond  fide 
purchaser  without  notice. 

Baboo  Annada  Frasad  Banerjee  in  reply. 

The  opinions  of  the  learned  Judges  upon  the  question  pro- 
posed to  them  were  as  follows  : 

Couch,   C.   J. — If    the  question    in  this  case   was    simply 

(1)  6  Sel.  Rep.,  165.  (4)  2  Agra  H.  0.  Rep.,  124- 

(2)  S.  D.  A.,  1 855,  353.  (5)  7  W.  E.,  309. 

(3)  8.  D.,  A.,  1857,  825.  (6)  2  Agra  H.  C.  Rep.,  150. 
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1870       whether  a  bond  for  payment  of  money,  with  a  simple  covenant  9 
Rajkumar   not  to  alienate  until  payment,   constitutes  a  mortgage,  I  should 
Vmlay^i    ^ou^*  whether  it  ought  not  to  be  answered  in  the  negative  ;  but 
Sing        the   question   referred  to  us   is   whether    the    document  of  the 
Ram  Dutt   8th  April  1858    is   to  be    considered  a   mortgage  of  the  lands 
Chowdhey.  comprised  therein.     No  precise  form  is  required  for  a  mortgage, 
and  I  think  it  is  sufficient  if  it  appears  to  have  been  the  inten- 
tion of  the  parties  to   create  a  charge  upon  the  lands,  and  in 
ascertaining  the  intention,  "  the  form  of  expression,  the  literal 
sense  is  not  to  be  so  much  regarded  as  the  real  meaning  which 
the  transaction  discloses" — Himoomcui  Yerahad  Panday  v.  Mus- 
samut  Babooee  Munraj  Koonwaree  (1). 

Now,  upon  the  translation  of  the  bond  agreed  upon  by  the 
pleaders,  I  might  have  had  some  doubt  as  to  the  intention  of  the 
parties,  although  I  am  inclined  to  think  that  the  latter  part  of 
it,  which  declares  that  any  instrument  of  alienation  "  shall  be 
*rr  invalid  and  of  no  avail,  and  a  transaction  set  up  to  avoid  pay- 
"  ment  of  the  debt,"  shows  au  intention  that  the  lands  should  be 
charged. 

But  the  translation  with  which  we  have  been  furnished  by  the 
Court  translator,  makes  the  intention  clearer.  It  is,  "  should  we 
"  make  all  these  transactions  with  respect  to  the  said  lands,  the 
"  instrument  relating  thereto  shall  be  deemed  invalid  and  as 
"  executed  in  favour  of  nominal  parties  for  evading  payment 
"  (literally  digesting)  of  the  money  covered  by  the  said  land."  1 

think  these  words  show  that  it  was  the  intention  of  the  parties 
>  that  the  lands  mentioned  should  be  a  security  for  the  debt.  If 
so,  that  would  create  a  charge.  I  am  not  prepared  to  say,  as  the 
late  Sudder  Court  seems  to  have  held  in  the  case  quoted,  that  if 
a  party  does  not  adopt  one  of  the  ordinary  forms  of  mortgage, 
the  transaction  is  invalid  against  a  purchaser,  if  the  intention 
can  be  collected  from  the  instrument,  the  form  of  expression  is 
not  material.  In  my  opinion,  the  question  referred  should  be 
answered  in  the  affirmative. 

Kemp,  J. — I  am  of  the  same  opinion.  The  words  in  the  bond 
sufficiently   indicate    the  intention   of  the  parties  to  pledge  the 

(1)6  Moore's  I.  A.,  410. 
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property.     The  whole  of  the  bond    was    not    translated   for  the        18'° 

Judges  who  referred  the  case  to  the  Full   Bench  ;  the  latter  part    b^umar 

of  the  bond  was  not  properly  submitted  for  their  consideration.     Nabayan 

The  whole  bond  having  now  been  translated,  the  intention  of  the        Si?G 

v. 

parties  is  rendered  quite  clear,    and,   as  observed    by  the  Chief     ^m  Burr 

Justice,  no  formal  words  are  necessary  to  create  a  charge  on  the      R0VDaaYm 

property  if  the  intention  of    the  parties    is  sufficiently  expressed 

by  the  words  used  in  the    instrument.     There  is    also  a  decision 

of  the  Agra  High    Court,  by    Morgan,  C.  J.,    and  Ttoberts,  J., 

of  the  30th  January    1867,  Martin  v.    Pursram  (1),  which  takes 

the  same  view. 


L.  S.  Jackson,  J. — I  concur  in    the    judgment    delivered    by 
the  Chief  Justice. 


E.  Jackson  J. — I  am  of  the  same  opinion. 

Mabkby,  J. — This  case  was  referred  to  the  Pull  Bench  by 
Mr.  Justice  Bayley  and  myself,  because  we  thought  the  docu- 
ment which  we  were  called  upon  to  construe  was  a  simple  covenant 
not  to  alienate  until  payment  of  the  money  due  under  a  bond 
of  the  same  date,  and  we  thought  it  desirable  to  ascertain 
whether  such  a  document  constitutes  a  mortgage.  For  the 
translation  which  was  then  agreed  upon  by  the  pleaders  on  both 
sides  as  the  basis  of  our  judgment,  the  Full  Bench  has  substi- 
tuted one  made  by  an  officer  of  the  Court,  upon  which,  I  under- 
stand, our  present  judgment  proceeds. 

All  the  members  of  the  Court,  except  myself,  think  that  there 
are  to  be  found  in  this  new  translation  expressions  which  amount 
to  more  than  a  mere  covenant  not  to  alienate— expressions  which 
indicate  an  intention  to  create  a  mortgage. 

Of  course  if  this  is  so,  the  general  question  upon  which  Mr. 
Jnstice  Bayley  and  myself  expected  the  decision  of  the  Court  to 
turn  does  not  arise  ;  but  I  own  that  I  have  had  some  difficulty 
in  discovering,  even  in  the  new  translation,  the  expressions  which 
incicate  an  intention  to  create  a  mortgage  apart  from  a  covenant 

(l)  2  Agra  H.  C.  Rep.,  124. 
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1870  not  to  alienate ;  and  I  should  have  still  preferred  that  the  decii 

Rajkumab  flion  of  the  Court   should  have  turned    upon      the    mere  general 

Narayah  question  which    we  suggested.    As,  however,  this  will  not  be  the 

SlN0  case,  I  think  it  is  sufficient   forme    to    say,  that  I  doubt  whether 
v.  .  • ■ 

Bam  Dutt  the  document  before  us  is  any  thing  more  than  a  simple  covenant 

Chowdhey,  nQfc  to  aij[enate  unfcii  payment  of  the  bond. 


[APPELLATE  CRIMINAL.] 


Before  Mr.  Justice  Phear  and  Mr.  Justice  Mitter. 

370       In  the  Matter  op  the  Petition  or  SURBND  R  A  N  ATH  ROY  and  othbbs* 

•  18'  Tirf  QUEEN  v.  SURENDRA.  NATH  ROY  and  others. 

Magistrate  —Arrest— Warrant — Complaint — Remand— Commitment— Bail — 
Criminal  Procedure  Code  (Acts  XX  V  of  1861  and  VIII  of  1869),  ss.    68,  77. 

Seotion  68  of  the  Criminal  Procedure  Code  applies  only  to  cases  in  which  the 
private  individual  injured  or  aggrieved  does  not  come  forward  to  make  a  formal 
complaint.  That  section  is  intended  for  the  purpose  of  enabling  a  Magistrate  to 
take  care  that  justice  may  be  vindicated,  notwitbstaning  that  the  persons  individu- 
ally aggrieved  are  unwilling  or  unable  to  prosecute;  and  even  in  such  cases  the  jur- 
isdiction to  arrrst  requires^  for  its  foundation,  knowledge  of  the  faot  of  an  offence 
having  been  committed,  and  that  knowledge  must  be  either  personal  or  derived 
from  testimony  legally  given.  The  report  of  the  Police,  or  any  statement  which 
falls  short  of  an  actual  formal  complaint,  or  of  a  statement  made  on  oath,  is  not 
sufficient  in  law  to  give  a  Magistrate  jurisdiction  to  issue  his  warrant. 

Under  section  77  of  the  Criminal  Procedure  Code,  a  Magistrate  ought  not  to 
issue  a  warrant  to  an  unofficial  person,  except  when  he  is  without  the  assistance  of 
competent  Police  officers,  and  unless  the  urgency  is  imminent. 

The  force  of  a  warrant  of  arrest  is  at  an  end  when  the  prisoner  is  brought  before 
the  Magistrate;  and  the  prisoner  cannot  lawfully  be  committed  to  prison  or  remanded 
without  sufficient  grounds ;  and  in  the  absence  of  evidence,  there  can  be  no  grounds. 

In  this  case,  although  the  Magistrate  had  acted  illegally  before  evidence  was 
recorded,  and  had  shown  a  want  of  discretion  in  some  of  the  stages,  the  High 
Court  refused  to  quash  the  Magistrate's  order  directing  the  prisoners  to  be  put  up* 
on  their  defence,  on  the  ground  that  the  order  had  been  made  by  a  competent  offi- 
cer after  hearing  evidence  which  was  judicially  received  and  recorded. 

Mr.  Gho89  (with  him  Baboos  Mahendra  Lai  Shome  and  Orish 
Chandra  Mookerjee),  moved  to  make  absolute  a  rule  nisi,  which 

*  Miscellaneous  Criminal  Case,  No  6  of  1870,  from  Nuddea. 
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iad  been  issued,  on  the  24th  of  January  1870,  by  Pheae  and  E.       187(> 
Jackson,  J.  J.,  on  the  petition  of  Snrendra  Nath  Roy  and  others  M^^E0P 
The  following  order  was  made  by  the   Court,  while  granting  thb  Pettion 
the  rule  nisi,  on  the  24th  of  January  :  Subendra 

T^ath  Boy 

Phsab,  J. — Let  the  record  of  this  case  be  sent  up  without  delay 
and  let  a  rule  nisi  issue  to  the  prosecutor  Nabin  Roy,  to  show 
cause,  within  fifteen  days  after  the  service  upon  him  of  the  rule 
why  the  orders  of  the  Magistrate  of  the  15th  and  17th  instant 
should  not  be  quashed  upon  the  grounds  mentioned  in  the 
petition,  or  why  the  case  should  not  be  transferred  to  some  other 
Magistrate  for  investigation,  as  prayed  ;  and,  in  the  meantime, 
let  all  further  proceedings  before  the  Magistrate  be  stayed.  A 
copy  of  the  order  and  petition  must  be  forwarded  to  the 
Magistrate  with  the  intimation  that,  if  he  wishes  it,  he  will  be 
heard  at  the  hearing  of  the  rule,  and  that  he  may  send  to  this 
Court  any  explanation  of  the  matters  of  the  petition  which  he 
thinks  fit. 

The  following  is  the  petition,  with  the  material  portions  of 
the  written  explanation  on  it,  submitted  by  Mr.  Monro,  the 
Magistrate  : 

PETITION.  EXPLANATION  BT  THE 

MAGISTRATE. 

RE8PICTFULLY    SHBWBTH, 

That  your  petitioners  are        Paragraphs  }    to  $  of  the  Petition. — ■ 

defendants  in  the  above-named  case,  at  The  facts  are,  on  the  whole,  not  incor- 

present  pending  in  the  Court  of  Mr.  rectly  stated,    although  some    modifU 

J.  Monro,    Officiating    Magistrate    of  cations    are    necessary.       The    action 

the  Nuddea  District.  taken  by  me   was  not   based  on  any 

1.    That  your  petitioners  have  been  proceeding    held     before     the     Joint 

'informed  that,  on  or  about  the  18th  of  Magistrate,  of  the  existence  of  which 

August  last,  a  petition  was  presented  I  was  not    aware  till    recently, *  when 

to  the  Joint-Magistrate    of   Nuddea,  I  went   into   camp.     On    the   14th  of 

by  one  Gopal  Boy,  alleging  that  one  August,  a  complaint  was  made  at  the 

Nabin  Boy    had    been    attacked,  on  Nakasipara     Station,     by    one      Trai- 

August  14th,  1869,  by  some   of  the  lakhanath  Boy,  aUeging  that  adacoity 

defendants  in  the  above-named  case,  had  been  committed  in  the  Kamalbati 

and  others,  at  Kamalbati,  in  the  dis-  Cutcherry,  and  his  brother    Nabin  Roy 

trict  of  Nuddea,  and  thence  carried  carried  off.     Police    investigation    fol- 

away  by  force ;  and  praying  that  steps  lowed,  and  went  on  without  any  trace 

might  be  taken  for  the  release  of  the  of  the  missing  Nabin   Boy  for   a  long 

said  Nabin  Boy,  who  was  then  missing,  time. 
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1870                             Petition — (Contd).  Explanation — (Contd.)               • 
-    TH             2,    That  the  said  Gopal  Roy  pre-  When  I  was  in  camp,  in    September, 
Matter  or    sentend  another    petition  on  the  2Mfo  at  Muragacha,  the  police    reported  to 
the  Pettion  0f  August  last,  praying  for  an  enquiry  me,  that     although    they     had    tried 
Screndra    ^nto  *Qe  circumstances  detailed  in  his  every     means     in    their     power     they 
Nath  Roy.    former  petition,  but  to  the  knowledge  could    not  arrest  any   of  the  accused , 
of  your  petitioners  neither  Gopal  Roy,  Mahesh    Hari,     Dwarik    Ghose,     Paika 
nor  any  one  else  was  examined,  either  Hari,  Harish  Ghose*  Ac.,  as    they  were 
by  the  Maigstrate  or  Joint-Magistrate  concealing  themselves, 
of  Nuddea,  on  the  matter  of  the  peti- 
tion of  the  said  Gopal  Roy,  before  the  The  man    Nabin    was  still     missing, 
2nd  of  November  last-  and  upon    the  police     report  a- id  the 

statement  of    the  missing     man's  bro- 

3.  That,  about  the  24th  of  Septem-  ther,  who  appeared  before  me  at  Mn- 
ber  last,  Mr.  J.  Monro,  the  Officiating  ragacha,  I  issued  an  order  to  Sureo- 
Magistrate  of  Nuddea,  issued  a  war-  dra  Nath  Roy,  whose  ryote  the  accused 
rant,  directing  one  of  your  petitioners,  were,  forwarding  a  warrant  for  their 
Surendra  Nath  Roy,  now  one  of  the  arrest,  and  directing  him  to  produce 
defendants  in  the  above-named  case  them  as  persons  accused  of  dacoity,  Ac. 
to  arrest  and  forward,  to  the  said  Oftv  Three  of  the  men  were  produced 
ciating  Magistrate,  your  petitioners,  as  stated,  and  were  remanded  to  Eajut 
Mahesh  Hari,  Paika  Hari,  Harish  on  the  22nd  September,  their  produc- 
Ghose,  and  Dwarik  Ghoae,  some  of  tion  within  fifteen  days  being  ordered, 
the  defendants  named  above.  I  am  not  aware  that  any    application 

4.  That,  in  obedience  to  the  said  for  their  release  on  bail  waa  then  made, 
warrant,  your  petitioner,  Surendra  The  fourth  man,  Dwarik  Ghoee,  was 
Nath  Roy,  arrested  and  made  over  produced  on  the  7th  October,  and  on 
your  petitioners,  Mahesh  4Iariy  Paika  that  day  an  application  tor  the  release 
Hari,  and  Harish  Ghose,  to  Mr.  on  bail  of  the  men  previously  remand - 
Monro,  at  Muragacha,  on  or  about  ed  was  made,  and  refused  for  reasons 
the  27th  of  September  last.  recorded. 

5.  That  Mr.  Monro  then  directed  ..... 
your  petitioners,  Paika  Hari,  Mahesh  Up  to  the  2nd  November,  the 
Hari,  and  Harish  Ghose  to  be  sent  to  police  had  not  been  able  to  find  any 
"SLajut  (jail)  refusing  a  verbal  applica-  trace  of  the  missing  Nabin  Roy,  and 
tion  which  was  then  made  on  behalf  of  until  they  did  so  find  him,  they  sent 
your  petitioners  to  have  them  released  up  no  evidence  against  the  accused. 

on  bail*  I    waa     not    aware     of   the     petition  • 

6.  That,  on  or  about  the  7th  of  made  by  Gopal  Roy.  I  had  before 
October  last,  your  petitioner,  Surendra  me  the  fact  of  the  man  Nabin  Roy 
Nath  Roy,  in  obedience  to  the  war-  having  been  missing  for  some  months, 
rant  aforesaid,  forwarded  one  of  your  and  of  the  accused  being  implicated 
petitioners,  Dwarik  Ghose,  to  Mr.  in  the  crime  of  having  made  away 
Monro,  who  was  then  at  Krishnaghur.  with  him.    The    case  being  of  such  a 

7.  That  another  application  was  serious  nature,  1  did  net  think  myself 
made  to  Mr.   Monro  at  Krishnaghur,  justified  in  accepting  bail. 

for  the  release,  on  bail,   of  one  of  your  The  men  were    constantly    brought 

petitioners,  Dwarik  Ghose,  as  well  as  of  up  before  me,  and  I  remamanded  them 

your  petitioners  who  were  committed  formally  as  entered  in  the   Magistrate's 

to     custody   at    Muragacha   as  afore-  llajnt    book.     It   would,    undoubtedly, 
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«aid,  but  this  application  was   also  re-    have  been  more  regular  if    the  police       Iw  the 
3ected.#  had  sent  up    evidence  sooner.    But  as   Matter  op 

8.    That  your    petitioners,    Mahesh    the  whole  case  tamed  on  the  finding THB  Petition 
Hari,    Paika      Hari>    Harrish    Ghose,    of  Nabin  Roy,  and  their  whole  exer-      gUB^|,BAi 
«nd  Dwarik  Ghose,  were  kept  in  Hajut    tions    were    directed    to    finding  him    jjath  Rot, 
until  the    2nd  of  November  last,    t.  ••    out,   their  failure  to  send  up  witnesses 
the  first  three  for  about  34  days,  and    is  intelligible. 

the  fourth  for  about  26  days,  merely  It  would  also  have  been  Wore 
xm  suspicion,  and  without  any  evidence  regular,  if  I  had  examined  witnesses, 
being  recorded  against  your  petition-  but  I  did  not  know  what  witnesses 
<ers  in  the  presence  of   your  petitioners,    from  among  those    mentioned  in  the 

Police  reports,  the  police  intended  to 
produce.  As  above  stated,  I  did  not 
think  myself  justified  in  letting  the  ac- 
cused ont  on  bail,  until  some  tidings 
had  been  received  of  the  missing  man. 
Paragraphs  9  ta  14. — The  facts  are 

9.  That,  on  the  2nd  of  November  correctly  stated,  and  I  am  not  awaro 
last,  your  petitioners  and  other  defend-  that  any  illegality,  is  alleged  to  have 
-ante  were  ordered  to  appear  before  been  committed,  or  any  bias  shewn  by 
Mr.  Monro,  at  Krishnaghur,  and  on  me  at  this  state  of  the  proceedings,  I 
that  day  a  portion  of  the  deposition  declined  to  release  the  accused  Suren- 
of  the  aaid  Nabin  Roy,  who,  it  was  dra  Nath  ©n  bail,  as  I  tsenaidered 
alleged,  had  been  missing,  was  taken  the  deposition  of  Nabin  Roy  afforded 
by  Mr-  Monro.  grounds  for  believing  in  the  existence 

10.  On  the  same  day>  t.  e.*  the  2nd  of  of  a  primd  facie  case  against  him  under 
Novembers  your  petitioner,  Surendra  sections  86J5-8  of  the  Penal  Code  in 
Nath   Roy,    ofSonadanga,  was  made    addition  to  other  charges. 

ia  defendant,    and  was    committed  to  ••...* 

•custody,  after  only  a  portion  of  Nabin 
Roy's  evidence,  had  bden  recorded. 
That  an  application  for  the  release  on 
bail  of  your  petitioner,  Surendra  Nath 
Roy,  was  made  on  that  day,  but  it 
was  rejected  by  Mr.  Monro,  on  the 
ground  that  a  strong  primA  facie  case 
had  already  been  established  against 
your  petitioners,   Under    section   365 

*  The  order  passed  by  Mr.  Monro  on  this  petition  was  as  follows  r— "  Hie  four 
men,  Dwarik  Ghose,  Paika  Hari,  Harish  Ghoae,.  and  Mahesh  Hari,  have  been  ar- 
rested in  a  case,  whieh  is  at  present  pending  enquiry  before  the  Police.  The  case 
is  one  of  kidnapping  and  illegally  confining  a  TehsUdar  j  the  kidnapped  man  has 
not  been  fonttd  j  there  is  no  knowing  what  has  become  of  him.  It  is  quite  possi- 
ble that  he  has  been,  murdered.  I  do  not,  therefore,  feel  justified  in  accepting 
bail  for  the  accused,  who  may,  a£  any  time,  find  themselves  on1  their  trial  for  mur- 
der, until  it  is  clearly  shewn  that  Nabin  is  alive,  and  that  they  had  nothing  to  do 
with  his  being  abducted  with  the  intention  that  he  should  be  unlawfully  oonfined 
(8ection  368.)  At  present  thcro  seems  sufficient  £ronn*ds  to  implicate  them  insuoh 
fen  unbailable  offence.    Bail  is,  therefore,  refused. 

38 


278  BENGAL  LAW  REPORTS.  tYOI»  V 

t 

1670  Petition—  (Contd.)  Explanation    $o%&)  • 

Jay  THB 

Mattbs  op     and   368   of   the    Indian  Penal  Code, 
thb  Petition  for  offences  which  were  not  bailable. 
of  ix.    That,  on    the  3rd  of  November, 

5DB11S!^     the  application   for    bail  on    behalf  of 
MATH  Boy.     y(rar   ^£10,^  Surendra  Nath  Roy, 

was  renewed,    but  Mr.    Monro  refused 

to  re-consider  the  order   he  had  made 

the  day  before. 
12.    That,  on  the  4th  of  November 

last,    the  evidence  of   the    said  Nabin 

Boy  was  concluded,  and  after  the  ex- 

amination  on  the   same  day  of  three  or 

four  more  witnesses,  the  hearing  of  the 

case  was   adjourned  for  about  a  week 

by  Mr.  Monro,  who  gave  your  peti- 
tioners to  understand  that  the  investi- 
gation into  the  ease  was  then  going  on, 

and  that  it  was  quite  uncertain  what 

length  of  time  that  investigation  might 

occupy. 

18.  That,  on  the  order  for  adjourn* 
ment,  as  aforesaid,  being  given  ,an  appli- 
cation for  the  release  of  your  peti- 
tioner, Surendra  Nash  Boy,  on  bail, 
was  made,  but  it  was  rejected  by  Mr. 
Monro. 

14.  That,  in  the  mean  tjme,  that  is 
on  the  4th  November  last,  on  appli- 
cation for  bail  on  behalf  of  your  peti- 
tioner, Surendra  Nath  Boy,  was  made 
to  the  Sessions  Judge  of  Nuddea,  but 
that  officer  having  declined  to  inter- 
fere with  the  Officiating  Magistrate's 
order  at  that  stage  of  the  proceedings, 
your  petitioner,  Surendra  Nath  Boy, 
applied  to  this  Honourable  Court,  and 
was  by  this  Court  ordered  to  be  re- 
leased on  bail. 

16.  That  your  petitioner,  Surendra  Paragraph  16v— The  statement  is 
Nath  Boy,  has  been  informed  that  th*t*****>  and  is  an  attempt  to  insmmtfe 
said  order  of  this  Honourable  Court    that  I  have  shown  disrespect  to  the 

reached  Mr,    Monro  at    about  3  p.  v.    order  of  the  High)  Court,  which  I  would 

» 

of  the  10th  of  November  last,  while  not  do ;  and  that  I  have  tried  to  msjnh 

he  was  in  Court,  but  he  went  away  to  f  est  a  petty  pieos  of  spite  towards  the 

his  house  without  ordering  the  release  accused,    which  I   am  confident   the 

of    your  petitioner,   Surendra     Nath  High  Court  will^cougider  me  incapable 

Boy,    who     was,     consequently,    not  of  committing. 

let  out  on  bail    until    the  neat  day.  1  received  the  order  in  Cutoherry  at 

Your  petitioner,  Surendra  Nath  Boy,  3-45  r,  x,   I    left    Cutoherry  at  ths 
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been   further    Informed,   that  a  usual  time,  and  before  I  left  Cutoherry  In  thb 

on  behalf  of  yoor  petitioner,  I  sent  the  order  to  the  District  Super-  M  A™*(** 

Math    Boy,   went    to  Mr.  intendent,  who  received'  my  order  at  ™  ^J"** 

Monro  at  his  boose,  on  the  afternoon  4-M>  p.  m*  Sotuendba 

of  the  10th  of  November,  to  tremincu*  1  am*  not  aware  that  any*  Mooktears  Nath  Box. 

him  of  the  said  order  of  this  Honor-  oame  to-  my  house  to  remind   me   of 

able  Court,  prat  Mr.  Monro  declined  the  order  3  if  they  did,  it  is  not  impro- 

to  receive  any  application.  on.tho  sub-  bable    that     my     Chaprasis    refused 

j^ot  hk  his  house.  them    admittance,  so    I    do   not   do 

Cutoherry  work  at  my  house.  Admit- 
ting thatt  they  did  come,  I  had  already 
issued  orders  and  needed  no  reminder. 
It  would  have  been- snob!  a  oontemp- 
tible  abuse  of  power  to  detain  a  man 
ordered  to  be  released,  a  few  hours  in 
prison,  that  I  can  only,  express  my 
indignant  repudiation  of"  the  possibi- 
lity of  any  such  conduct  on  my  part. 
The  only  reason  why  Surendra  Nath 
Boy  was  not  released  on  that  day  was, 
so  far  as  I  know*  the  non-production  of 
sureties*  As  soon  as  they  appeared,  his 
release  was  immediately  ordered,  and 
his  release  would  have,  been  ordered 
sooner  had  they  arrived  sooner. 

Paragraph*  16, .  17.-— The.  facts  are 
correct  to  a  certain  extent. .  Along  with 
Nabin  Boy  were  sent  in  certain  persons. 
As-above  stated,  I  was  willing  to  go  on 
with  the-  case- on  the  first  night,  to 
which  the  defendant's  oounsel  objected. 
in  Mr.  Monroes  honse*.  Among  the  In  the  interest  of  both  parties,  it  was 
witnesses  so  kept*  woe  one  Kristo-  of  the  highest  importance  'that  the 
Charral,  who  was-  made  an  defendant  witnesses  should  be  subjected  to  no , 
the  next  day,  but  who,  an*the  3rd  day,    undue    influence    of  both    parties.    I 


16V  To**,  on  the  Bad 'of 
anst,  after  the  first  portion,  of  tho  evi- 
dence of  the  said  Nabin,  Boy  was  re- 
•ordad,  Mr.  Monro  dirootodi  that  the 
witnesses  who  hodi  theni  been  semi  by 
thePoMoe,  shook)  be  kept  in  custody 


•at  with  the  witnesses,  and  not  with 
the  defendants,  although-  afterwards  he 
was  treated  as  a  prisoner. 

It,   That  yonr  patstfoners  have  Keen 


therefore,  ordered  them  to  be  kept  in* 
a  Bungalow  beside  my  house,  jreoord- 
ing  the  fact,  vide  Order  of.  2nd  Novem- 
ber. 
That;,  in  so-  doing,  I  acted  with  im-- 
tor  the  proseoutien  were  also  ordered :  partiality  and  with  no  disfavor  to  the 
to   ho  detained   in   the  Magistrate's    aeonsedmay  be  inferred  from  the  fact 
house,  during  the  night  of  the  3rd  of    that*    the    vakeels    of     the    aooused 
November  last.  requested  me  to  keep,  the  witnesses. 

during  the  night  of   the    8rd  in  the 
same  place,  and  to  allow  no  access  to 
them,    which   I    did.    The   witnesses- 
cheerfully  oonsented  to  stay, 
it  is  needless  to  say  that,  as  I  pre. 
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18.  That  the  case  was  again  taken 
up  by  Mr.  Monro,  at  Krishnaghur, 
about  the  9th  of  November  last,  when, 
about  seven  witnesses  for  the  prosecu- 
tion were  examined,  and  that  one  of 
those  witnesses  stated,  in  cross-exami- 
nation, that  he  had  previously  told  Mr. 
Monro  in  private,  what  he  bad  deposed 
that  day. 

19.  That  the  case  was  then 
adjourned  to  the  18fchof  November, 
but  no  witnesses  were  examined  on 
that  day,  and  it  was  again  adjourned 
to  the  25th  of  November,  on  which 
day  also  the  case  was  not  taken  up> 
but  the  defendants  were  ordered  to 
appear  at  Ranaghat,  on  the  9th  of 
December  last. 

20.  That,  on  the  9th  of  December, 
the  defendants  appeared  at  Ranaghat 
but  were  told  on  the  10th  to  appear 
again  on  the  23rd  December,  at  Kanoh- 
rapara.  (a  distance  of  about  40 
miles  from  Krishnaghur)  where  Mr. 
Monro  was  expected  to  be  on  that 
day,  during  his  cold  weather  tour. 

21.  That,  on  the  22nd  of  Decern - 
be,r  the  defendants  having  learned, 
that  Mr.  Monro  was  then  at  Ghakda, 
appeared  before  him  there,  on  the  22nd 
and  23rd,  but  the  case  was  taken  up  * 
on  the  24th,  when  about  six  witnesses 
for  the  prosecution  were  examined. 

22.  That  the  case  was  next  taken 
up  on  the  3rd  January  last,  at 
Kanchrapara,  when  about  five  more 
witnesses  were  examined. . 

23.  That,  on  the  next  day,  some 
more  witnesses  were    examined,  and 


Explanation—  (Contd.) 

vented  others  from  coinnumieatiBg 
with  the  witnesses,  I  held  no  eomnuni- 
cation  with  them'  myself. 

Kriato  Charal;  was  with  them..  I 
knew  nothing  against  him  one  way 
ox  another.  He  remained  with  them 
till  their  depositions  were  recorded, 
and  oa  my  discovering  who  he  was 
he  was  treated  as  a  prisoner. 

Paragraph  18.— The  private  com- 
munication made  tome  by  the  witness* 
referred  to  was  this:  The  Inspector 
brought  before  me  one  evening  three- 
men,  who  he  said  were  witnesses. 
The  district  Superintendent  was  then, 
I  believe,  absent.  I  asked  the  men 
who,  on  seeing  me  began  to  clamour 
for  Kordki,  where  they  had  oome 
from,  and  they  said  from  Gobindporo 
in  Moorshedabad ;  that  Nabin  Roy 
had  been  brought  to  their  house  ;  that 
Tarak  Roy  had  brought  him. 

On  hearing  this  I  told  the  Inspector 
to  take  them  away,  and  produce  them 
next  day  for  regular  examination  in 
Court;  THieinenJwer6^aooordiiiglypW>- 
duoect.  I  leave*  it  to  the  Court  to  judge 
whether  I  saaght  to  receive,  private 
information;  whether1  I  did  not  see  the 
men  casualty  ?  whether  .  on  casual 
mention  of  their  hairing  a  i* tenement 
to  make  hearing,  on.  the  case*  I 
directed  their  production  and  open 
examination,  ajid  whether  I  was  in  any 
way  unfavorably  to  the  accused  .in- 
fluenced by  any  thing,  said  to  ma  by 
witnesses  oa.  whose  testimony  .*o 
charge  has  been'  framed.  The  Inspec- 
tor eame  <to;  me  as  {bead  of  the  Police, 
to  know  what-  to  do  with  the*  men. 
In  heavy  cases,  which  the  Magistrate 
of  tho  District  is.  expected  and-  order- 
ed to  take  up  himself  in  Court,  he 
cannot  help  being  cognizant  of  the 
action  of  the  Police.  In  the  present 
instance^  such  was  the  case  as  regards 
the  witnesses  referred  to,  but  that 
such  oognizanosj   under   the  circum 
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*the  defendants   were  then  ordered   to  stanoes   unavoidable,    operated    in  any.        Jk  thb 

appear  hefore    Mr.     Monro    on    the  way    unfavorably    to   the    accused,  I    Matter  of 

15th  of  January,   at   the   village  of  emphatically  deny.  the  Petition 

Sharsha,  a  distance  of  about    60  miles of 

from  Kishuaghnr,    and  about  28  miles  Natu  Rot. 

from   the    nearest  Eailway  Sta  tion  a 

Chakda. 

24.  That,  in  the  meantime,  and 
after  the  examination  of  tho  principal 
witness,  tfabin  Roy,  and  some  other 
witnesses,  had  been  concluded,  about 
ten  persons  were  arrested,  and  mado 
defendants  in  the  ea^e,  but  those 
witnesses  who  had  been  examined 
previously  were  not  recalled. 

25.  That  the  Magistrate,  Mn 
Monro,  having  refused  to  let  out.  on 
bail  some  of  the  defendants  arrested 
after  the  examination  of  Kabin  Roy, 
although  a  petition  was  presented  on 
behalf  of  these  defendants,  pointing 
out  the  impropriety  of  making  them 
defendants  at  that  stage  of  the  pro- 
ceedings, an  application  was  made  on 
their  behalf  to  the  present  Officiating 

Sessions  Judge,,  who  directed    them, 

on  the  2 tol  November*  to  be.  enlarged 
on  bail. 

26.  That  defendants,  Kristo  Cha-  Paragraph  Z6\— It  is  true  that  the* 
ral,  Matsbbar  Sheik,  and  Ujjnlla,  were  three  accused  were  kept  in  the  Than- 
fcept  in  the  Kotwali  Thanna,  f or  na,  I  am  not  aware  that  there  was 
several  days,  while  the  rest  remained  any  illegality  in  their  being  kept  ther*. 
in  jail,  before  they  were  let  out  on  The  prosecution  having  represented 
bail.                                                   ,  that  the  three  prisoners  had  confessed, 

and  that,  after  their  confession  beuqg 
recorded,  it  was  advisable  to  keep  them 
apart  from  the  other  accused,  I  grant- 
ed the  request,  and  ordered  them  to 
be  kept  separate, 

27.  That  although  your  petitioner,  Paragraph  27-— I  ordered  the.ac- 
Surendra  Nath  Roy,  was  let  out  on  eased  Surendra  Nath  and  others  to 
bail;  by  this  Hon'ble    Court,  ho  was    remain  in  Krishnaghur. 

ordered  by  Mr.  Monro  not  to  go  to  It  was  uncertain  whether  witnesses 
bis  own  house,  but  to  show  himself  might  not,  on  any  day  in  addition  to 
daily  to  the  Court  Inspector.  the  fixed  days,'  be    produced    by  the 

Police  (as  actually  happened.)  * 

The  case  was  being  conducted   at  a 
great  distance   from   Krishnaghur  by 
the  Police,  and  it  was  quite  possible 
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28.    That  the*  case  wu  again  taken 
up  at  Bongong,  on  Saturday  the  15th 


that  witnessed  might  be  produced  on* 
other  than  the  fixed  days.  To  a&ow 
of  saoh  witnesses  being  speedily  ex- 
amined in  presence  of  the  aoeused,  the 
restriction  was  imposed*  On  oooaaion» 
■hewn,.  I  waa  ojaite  ready  to  withdraw 
it,  a*  may  be  infesred  from  the  fact, 
that  when  the  aoenaed  Bnxendra  Nath 
Boy  asked  to  be  allowed  to  go  to  his- 
home-  for  tome  religions  ceremony,  X 
granted  the  request  at  once, 

ForofrapA*  28,  29,  30»— The  facte 
are  correct.  I  may  add  that  no  charge* 
of  January,  when  one-  more  new  wit-  waa  drawn  np  against  the  other  prison* 
neas  waa  examined  on>  behalf  of  the*  era,,  simply  because  there  was  no  time, 
proseuntion,  and  the  case- for  the- prose-  I  worked  all  day  at  the  case,,  in  order 
cation  waa  then  closed  that  theeonnseL  for  the  aoonsed  might 

29c    That  Mr.    Monto  then  directed   getaway,  as  he  expressed  a  wish  to  do* 
defendants,    Kails*     Sircar,    Bakhal    so  tandas  after  drawing  up*  the  charge- 
Boy,     Bra]a     Bhattaoharji,     Baboo    against  Sarendm  Nath  Boy,  the  said' 
Sheikh,   Huboo    Ghose*.  and  UJjoHa    ooanseV  on*  my  asking  him,  declared 
Bewa,  to  be  discharged;  and  framed    that  the-  delaying  to-   draw   np    the- 
two  charges,    under  sectione  342  and   charges  against  the  other  aoonsed  did 
109  of  the  Indian  Penal  Code,  against    not  matter.    I  postponed'  the  case  at 
your  petitioner,   Sorendra    Nath  Boy,    a  late  hour  to  the- 17th,  the  16th  being- 
and  dlreoted  him   to*  bo  put  upon  hia    Standby.    The  counsel   for  the  aoonsed 
defence,  as  Mr.  Monro  did  not  intend   publicly  acknowledged  his   obligation' 
tooommit  any  of  the  prisoner* to  the-  to  me  for  working  so  late-  to*  allow  oftV 
Sessions.  his  depantnrei. 

80.    That  the  oaee  was  then  fixed 

for  the  27tb  instant,  at  Bongong,  and 

Mr.  Monro  then  said  that  he  would 

draw  np   charges-    against  the  otaes- 

prisonerson  Monday  ths>  lTta* 

SI.  Tnat,  on  Monday  the  17th*  Vuragraph*  81  and  32:— On  the  17th*. 
Mr.  Monro  framed  oertaio  charges  after  drawing  np  the  oharge  against 
(oopies  of  which  yonr  petitioners  Harish  Ghose,.  and  hearing  hia  reply,, 
have  not  received)  against  fire  other  I  noticed  that  one  o£  hia  witnesses  wa» 
defeodante,  and  directed  the  discharge-  asemindar^  whom!  knew  tone  in,  the 
of  two  defendants.  neighbourhood*.  I    oonsidered    that  it 

82.    That,  on   Tuesday   the  28thy   would  be  advisable  to   secure  the  at- 
Mr*  Monro  sent  for  one  of  the  witness-    tendanoeof  that  witness,,  while  he  was 
es,  cited  by  one  of  yonr  petitioners,    in  the-  neighborhood,,  knowing,  that,  he 
Harish  Ghose,    and    examined   him,    was  not-  residing:  there*    and  thinViwg 
declining  to  receive  a  written  petition    ft  not  hnpropahlo'  that  there  might  be 
which  yonr  petitioner   Harish  Ghose    some  difficulty  im  serving  a  summons- 
presented,  praying   that  the  examina-    on  him  afterwards.    I  consequently  ex- 
tion  of  the  said  ^witness  might  be   plained  this  to  Hariab  Ghose  and    his 
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gMetpotied.     The    saicl     witness    was    mooktear,  and  ordered  a  summon*  to  m  THE 

nai«etamined  ia  the  presence,  of  any  of    be  issued  for  the  appearance.    On  the  Matter  of 
the  other  defendants  or  their  waaeet.    following  day,  and  on  the  18th,  thetttl  F£™°* 

deposition  of  the  semindar  was  record-  BumnBA 

ed  in  the  presence  of  Harish  Ohose  Nath  RoY, 
and  his  mooktear,  by  whom  the  witness 
was  cross-examined. 

The  statement  that  I  deelined  to 
receive  a  'petition  asking  for  the 
postponement  of  the  examination  o' 
this  witness,  is  untrue.  No  such  peti- 
tion was  presented,  and  no  such 
petition  was  refused.  Had  such  an 
application  been  made,  I  would  have 
considered  it  as  I  considered  an  appli- 
cation of  the  vakeels  of  the  accused 
on  a  previous  occasion  at  Chakda, 
when  they  requested  certain  witnesses* 
namely,  Ainuddin  and  others,  to  be  re* 
called,  and  I  granted  the  request  as 
fair  and  reasonable.  There  was  no 
reason  why  I  should  have  acted  differ* 
ently  on  the  present  occasion,  and  I 
declare  the  statement  to  be  untrue. 

The  witness  was    not  examined  in 

the  presence  of  any  of  the    accused, 

except  Harish    Qhose,    because    none 

but  Harish  Ghose  had  called  him. 

$&    That    while     your    petitioner,        Paragraph  33.— This    is  correct*    I 

lifraumdia  Nath    Roy's  case  is    fixed     purposely  selected  the  26th,  knowing 

for  the  39th  instant,   other  defendants    that  the  27  th  had  been  fixed  for  the  hear* 

fere  directed  so  produce  their  wttaoitos    ing  of  the  witnesses  of  Surendra  Nath, 

vtk  the  96th,  and  I  did  so  for  this  reason.    I    was 

84.    That  the  Officiating  Magistrate,    aware  that  Surendra  Nath  Roy    had 

Ms.  Monro,  had  sal  along  given  the    summoned  a  large  number  of  witness* 

"defendants  to    understand    that    he    es,  whose  examination   would  probably 
would  commit  the  oase  to  thetiessionst    take  more  than  one  day.    If  to    these 

36.    That  your  petitioners  have  cit-  witnesses  were  to  be  added  the   wit* 

*d  about  forty  witnesses  who  will  have  bosses  'summoned  by   the   remaining 

to  be  brought    from  long   distances,  accused,  there   Whs    a  'probability  of 

■some  from  the    district  ef  Moorshe-  the    counsel     of   the   accused    being 

"dabad  where  tfebin  Roy  ;  alleges  he  was  detained  three  days  at   Bongong.    As 

confined.  the  counsel  had  expressed  a   wish  to 

36.    Thais  ^  addition  to  the  physi-  have  the  case  disposed  of,  if  possible, 

eal  discomfort  of  following  the  Magis-  without  further  demy,    I    thought  I 

trate  from  place  to  place,  and  having  might   consult   his    convenience,     by 

to  stay  in  villages  where  there  is  no    having  the  witnesses  for  some  of  the 
suitable  accommodation,  your  petition-    defendants  heard  on  the  25th,  reserving 
era  have-already  menrred  censiderable    them  for  farther  examination  by  the 
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In  the        expense  in  having  had  to  take  their    counsel  on  the  27th,   whenjhe  arrived* 
Matter  of     counsel  and  agents  along  with  them.    I  regret  to  find  that    my  good  intention8 
t*«  Petition     ^    That  ^our  pe^|ij0Iien|  jxave  fan    towards  the  counsel  have  been  distort' 

Sobbndra.  nmoh  harassed  by  the  repeated  ad-  ed  into  a  manifestation  of  unfairness 
Nath  Eoy»  journments,  as  detailed  above,  and  as  to  his  clients.  I  can  only  say  thai 
Mr.  Monro  has  declined  to  take  up  such  were  my  intentions  as  abovo 
the  case  at  Krishnaghnr,  your  peti-  described,  as  would  have  been  shown 
tioners  will  find  very  great  difficulty  had  the  witnesses  appeared  on  the 
in  producing  Uieir  witnesses  at  25th,  or  the  counsel  on  the  27th. 
Bongong,  or  any ,  other  place   in    the  ,  .  ....  ♦ 

interior  of  the  Nuddea  district.  I   regret  the    necessity    for  the  re- 

peated adjournments,  not  one  of 
which  has  been  without  cause.  I  re. 
gret  the  nooetaity  of  taking  up  the 
case  while  on  tour,  and  to  reduce  the 
inconvenience  to  all  parties  to  a  mini* 
-  mum.  I  have,  as  above  stated,  kept  my 
camp  close  to  the  rail,  or  in  places  easy 
of  acccess.  I  have,  in  short,  done  every 
thing  I  could  to  facilitate  the  appear- 
ance of  counsel  and  the  accused. 

I  had  intended  making  over  the 
case  to  the  Joint- Magistrate  when  I 
Went  on  tour,  but  found  I  could  not 
do  so  under  section  68.  I  declined  to 
take  up  the  case  at  krishnaghnr, 
While  at  Sarsa,  as  1  could  not  make 
arrangements  consistently  with  my 
'  other  duties  to  be  present  at   Kriflh- 

naghnr,  and,  as  a  matter  of  fact  it  is 
quite  as  easy  for  counsel  to  appear  at 
Bongong  as  at  Krishnaghnr,  the 
journey  in  the  former  case  consisting 
of  84  miles  by  rail*  and  SO  on  horse* 
back;  in  the  latter  of  above  50  by 
rail  and  1 2  by  horse  ghari  • 
40.    That  thefe  was  further  pond*        Par agraphs  40  'and  41  i-^The  fact  of 

ing,  in  the  Court     of  Mr.  Monro,    a  the  other  case  being'institubed  is  oorraet. 
complaint    preferred  by    the    Police   The  fact  of  the   last  witness    having ' 
against  one  of  your  petitioners,  Sur*   been  examined  aboilt  the  beginriing'of 
rendra  Nath   Roy    and  another,    for    October,  is    also    correct.    The    State- ' 
having,     as     alleged,  obstructed    thd    ment     that     no  postponement      Was 
Police  in  their  investigation  into  tho    necessary,  is    not  correct.    The    case 
case  of  Kabin    Boy,  and  for    having    remained  pending  at  the  beginning  of 
caused     disappearance*    of    evidence  j    October,  at  the  request  of  the  proseou- 
that  your  petitioner,    Su rendra  Nath    tion.    I   took  it  up  immediately  after 
Roy,  was  arrested  in  the  first  instance    the  opening  of  the  Court,   and  decided* 
under  a  warrant  in  September  lost,  J  imagined,  with    the   consent   of  the 

41    That    the    enquiry     into     the   vakeels,  to  finish  it  in  connection  with 
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case  was  commenced  by  Mr.  Monro  in  and  at  the  same  time   as  the  original    M^™B0I, 

September  last,  and  that  the  last  wit-  case   of    Nabin    Boy.     I  recorded    an^    pnmoa 

nesa  was  examined  about  the  beginning  order    to    this     effect,    and    the    case  0F 

of  October,  and  although    no  postpone-  remained     pending     in     conseqnence.     Subendba 

ment  was  necessary,  he  left  the  case  As  soon  as  the  case   for  the  prosecu-    Najh  Boy, 

undecided  until    last  week,  when,  as  tion  in  Nabin  Roy's  case  dosed,  I  took 

your  petitioner,    Surendra  Nath  Boy,  up  the  second  case  and  disposed  of  it. 
was  informed  yesterday,   the  case  was        The  evidence  for  the  prosecution  in 

decided  in  his  favor.  the  second  case,  as  regards  the  charge 

42.  That  Mr.  Monro  having  pro-  under  sootion  201,  being  really  tho 
mised  to  the  defendant's  counsel  to  same  as  that  for  the  prosecution  in 
grant  them  copies  of  the  proceedings,  Nabin  Boy's  case,  and  that  evidence 
and  evidence  in  the  case,  your  peti-  being  insufficient  to  frame  a  charge 
turners  sent,  at  much  expense,  two  nnder  section  201  against  Krishna 
oopyists  to  Bongong  to  get  copies  of  Nath  Boy,  I  discharged  him  imme- 
the  proceedings,  but  your  petitioner,  diately  on  the  case  iot  the  prosocu- 
Surendra  Nath  Boy,    has  just  been  in-  tion  being  closed. 

formed  that  Mr.  Monro,  after  liaving  I  acted  in  the  above  case,  so  far  as 
insisted  on  learning  the  reason  for  I  am  aware,  legally  and  properly, 
whioh  your  petitioners  wanted  to  have 
copies,  and  after  having  taken  the  de- 
position of  one  of  the  said  copyists  on 
that  point,  has  refused  to  give  your 
petitioners  copies  of  Mr,  Monro's  pro- 
ceedings in  the  case. 

43.  That  your  petitioners  submit, 
that  Mr.  Monro,  having  expressed 
from  the  beginning  his  opinion  that  a 
strong  prhn&  facie  case  had  been 
established    against  your   petitioners, 

and  also  that  he    would  commit  the  * 

case  to  the  Sessions,*  he  is  not  compe- 
tent to  try  your  petitioners  himself  ; 
nor  is  he,  on  account  of  the  bias  he  has 
all  along  displayed  on  behalf  of  the 
prosecution,  as  evident  from  the  cir- 
cumstances detailed  above,  and  from 
his  being  influenced  by  private  infor- 
mation, a  proper  person  to  be  entrust- 
ed with  the  trial  of  your  petitioners. 

That  your  petitioners,  therefore, 
pray,  firstly ,  that  taking  into  consider- 
ation the  grounds  set  forth  above,  your 
Lordships  will  be  pleased  to  send  for 
the    record    in    the    case    mentioned 

*  On  the  4th  November,  Mr.  Monro  recorded  the  following  as  his  opinion  *— 
"  The  statement  of  Nabin  Boy,  if  true,  does  raise  a  strong  presumption  of  the 
guilt  of  the  accused,  and  would,  if  the  question  of  committal  were  at  the  present 
stage  of  the  proceedings  raised,  require  the  committal  of  the  accused," 

39 
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In  thb  above,  and  quash  the  order  of  itr. 
Matter  of  Monro  dated  the  15th  and  17th  in- 
bi  ternow  8tanfc>  Whereby     he  directed  yourpeti- 

StJBBNDKA    ti°nen   *•    ^°  Pu&   uPon  th**?  defence 
27bth  Roy.  before  him. 

2ndty. — That  should  there  be,  in 
the  opinion  of  yonr  Lordships  any 
evidence  against  yonr  petitioners,  they 
may  be  tried  by  the  Magistrate  of 
Moorshedabad,  in  which  district  many 
of  the  witnesses  for  the  prosecution, 
as  well  as  for  the  defence,  reside,  or  by 
the  Joint-Magistrate  of  Nuddea,  at 
Krishnaghur,  or  by  any  other  Court 
that  your  Lordships  may  think  proper. 

Mr.  Paul  (with  him  Baboo  Ambika  Charan  Banerjee),  for  the 
prosecutor,  now  showed  cause  : — I  rely  on  the  explanation  of  Mr. 
Monro,  which  is  quite  satisfactory,  and  absolves  him  from  any 
bias  or  improper  feeling.  Section  68  of  the  Criminal  Procedure 
Code  (1)  gives  the  Magistrate  jurisdiction  to  proceed  under  the 
circumstances  of  this  case.  Mr.  Monro  acted  in  good  faith 
throughout.  It  would  be  a  bad  precedent  if  this  rule  were  made 
absolute. 

Baboo  Anukul  Chandra  Mookerjee  did  not  wish  to  address 
the  Court  on  behalf  of  the  Crown. 

Mr.  Monro  said  that,  in  doing  what  he  had  done  in  this 
case,  he  had  simply  followed  the  practice  which  prevailed  in  the 
Mofussil,  and  that  all  his  acts  were  done  in  good  faith.  He  also 
added  that,  being  about  to  leave  the  country,  he  would  not  take 
up  the  case  himself,  whatever  might  be  the  result  of  the  rule, 
and  that  he  had  no  desire  to  try  the  petitioners  himself.  He 
would,  however,  ask  the  Court  to  acquit  him  of  the  imputations 
made  in  the  petition  against  his  character  as  a  judicial  officer* 

(1)  Act  Xjy  of  1861,  8.  68. — "  Ex-  may  issue  a  summons,  or  in  cases  where 

cepfc  as  is  otherwise  provided  in  Chap*  a  warrant  may  issue,  a  warrant  of  arrest 

ter  XI  of  this  Act,  the  Magistrate  of  the  against  the  person  known  or  suspected 

district  or  a  Magistrate  in  charge  of  a  to  have  committed  such  offence,  in  the 

division  of  a  district,  may,  without  any  same  manner  as  if  a  complaint  had  been 

complaint,  take  cognizance  of  any  offence  made  against  such  person." 
which  may  come  to  his  knowledge,  and 
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,    Mr  Ohose  in  support  of  the   rule. — It   is    evident   from  Mr. ,    ,  ffi* — 
Monro's  own  explanation  that  he  had   prejudged  the    case.     All    j£att»r1o» 
the  important  allegations  -in    the    petition  are   admitted.     The  tb»  Petition 

OF 

reasons  given  by  Mr  Monro  for  refusing  bail  on    the  7th    Qcto-  b  tombs* 
ber,  show  that,  before  taking  any  evidence  whatever  in  support    Naih  *°t# 
of  the  prosecution,  he  wanted  the  defendants    to    establish  their 
innocence.    The  warrant   issued  by  him   before    any  evidence 
was  taken,  specified  a  bailable  offence,  and  yet  bail  was  refused. 
To  refuse  bail  when  p.  person  ought  to  be  baited  is  a  misdemean- 
our-— Oshorne  v    Gougfr    (1)!.    A    Magistrate   cannot   issue   a 
warrant  without  evidence,  nor  can  he  commit  a  person  to  Bapit 
before  evidence  is  recorded  against  him— In  the  matter  o/Mafresh 
Cfamdra  Bcwerjee  (2)     In  this  case  the    Magistrate  apted  npon 
hearsay  information  communicated  to  him  privately.   Section  68, 
Criminal  Procedure  Code,  does  not  give  the  Magistrate  jurisdic- 
tion in  such  a  case.  Th>e  word  "  knowledge"  in  that  section  must 
be  held  to  be  either   judicial    or  persouai    knowledge. — In  the- 
matter  of  Mahe8h  Chandra  Banerjee  (2).  Section  68  only  applies. 
to  cases  where  no  complainants  come    forward.  All  the-  proceed- 
ings ought  to  be  set  aside  as  beings  based  upon  an  illegal  founda- 
tion* [Mittsb,  J. — Do  you  contend  that   the    subsequent    pro- 
ceedings ought  to  be  quashed  on  account  of  prior  illegalities  f  J 
Yes  ;  they  vitiate  the  whole  proceedings— The   Queen  v  Mahima 
Chandra  Chuckerbutfy  (3)  ;  and  they  are  evidence  of  bias  on  the   , 
part  of  the  Magistrate.  He  received  information  on  the  subject  of 
the  case  privately,  and  conferred  with  the  witnesses  in  the  absenc 
of  the  accused ;  this  disqualifies  him  from  trying  the  prisoners. 
A  Judge  or  a  Magistrate  is  not  competent  to  take  upon  himself 
to  say  as  Mr  Monro  does  that  such  private    information   had  no- 

influence  on  his  mind— -Ddbson  v  Groves  (4).  The  commitments 
were  void  ah  initio  being  illegal,  and  for  an  indefinite  and  un- 
reasonable period — Davie  v»  Capper  (5);  andifaa  v  Oooding  cited 
in  Burn's  Justices  of  the  Peace    (6).    A  Magistrate    does   not 


(1)  S B  &F.,  560  (4)  6 -QR,  657 

f  2)  4  B  L  R,  App.  1  f5)  10  B  &  0  28 

(3;  3  B  L  R  A  Cr.  67  (6)  24th  Edition  Yol.  1,1001,  note 
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1870       act  in  good  faith,  who  does  not'  act  carefully,  circumspectly,  and  • 

]~^      with  due  diligence—  Vithoba  Maljiari  v  Corfisld  (1)  No  remand 

^Matter  of  without  a  hearing  can  last  for  more    than    a    fortnight — Beg  v 
the   Petition  ° 

of         Surkia  (2) .  In  this  case  the  adjournments  were  for  an  unreason- 

NatTeoy,   aWe  time  an<*  without  My  reasonable  cause.  Under  Chapter  XII 
of  the  Criminal  Procedure  Code,  the  Magistrate  could  not  dir  ecfc 
a  police  investigation  into  the  case,  after  it  had  been  taken  up  by 
him,  but  he  might  have  done  so  before  issuing  process,  (Section 
180)  •    The  order  to  Surendra  Nath  Roy  to    show    himself  daily 
to  the  Court  Inspector  was  wholly  void,  and    showed    improper 
feeling  on  the  part  of  the    Magistrate,   and  the  reason  assigned 
by  Mr  Monro  for  that  order  viz  the   convenience    of    the   wit- 
nesses who  might  be  forwarded  by  the  police  at  any  time— could 
not  be  regarded  as  satisfactory,  when  the  same  order  was  repeated 
by  him  at  Bongong,after  the  charges  had  been  framed  on  the  close 
of  the  prosecution.    The  order  which  Mr  Monro    gave  to  detain 
three  defendants  in  the  Thanna,  while  the    others   were  in  jail, 
was -wholly  illegal,  for,  under  section  222,  a  warrant  of  commit- 
ment could  be  directed  only  to  the  jailor  or  some  person  having 
authority.  This  order  being  to  induce    the  prisoners  to  confess,. 
was  wholly  illegal  and  improper.    Mr  Monro  acted    improperly 
and  illegally  by  sending  for  one  of  Harish  Ghose's  witnesses  and 
examining  him  himself  in  the  absence  of   the  other    defendants. 
Not  one  of  the  witnesses  for  the  prosecution  was  summoned,  but 
all  were  arrested  and  brought  by  the  police,  contrary  to  the  pro* 
visions  of  the  Code  of  Criminal    Procedure.     The  whole  conduct 
of  Mr  Monro  shows  clearly  that  he  is    not   a  fit   person    to    try 
the  petitioners  himself. 

Pheab,  J. — It  seems  to  me  clear  from  Mr  Monro's  own 
explanation  of  the  course  of  this  case,  that  he  has  committed 
in  it  serious  deviations  from  the  procedure  laid  down  by  the 
Criminal  Procedure  Code,  and  that  he  has,  in  some  of  the 
stages  of  the  case,  shown  a  want  of  discretion,  which  is  to  be 
lamented ;  but,  on  the  whole,  I  think  that  th  e  rule  ought  to  be  dis- 
charged, because  I  entirely  acquit  Mr  Monro  of  having,  in  any 

(l)3BomHOApp.,  1  (2)   5  Bom  H  C  Or.  31 
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•part  of  this  protracted  inquiry,  been    actuated  by  any  improper  _ 


1870 


f  eeling  towards  the  prisoners,    or  by  any  other  desire  than  that  of    £™  OF 
doing  his  duty  as  a  judicial  officer.  the  Pbtitioh 

It  is  very  much  to  be    deplored    that  the    practice  which  Mr.    surendr* 
Monro  has  taken  to  be  accordant  with  the  provisions  of  the  Critni-    Nath  Eot- 
nal  Procedure  Code,   should  at   this   day  obtain,  as  we  are  told 
it  does,  in  a  zilla  so  close  to  the  capital  as  Nuddea. 

It  cannot  be  questioned,  I  think,  that  the  custody  of  the 
prisoners  was,  from  the  time  of  the  first  arrest  up  to  the  2nd  of 
November,  illegal.  Mr.  Monro  says  he  supposed  that  the  step 
he  took  in  causing  their  arrest  was  sanctioned  by  section  68 
Criminal  Procedure  Code,  but  I  am  very  distinctly  of  opinion 
that  that  section  applies  only  to  cases  in  which  the  private 
individual,  who  is  injured  or  aggrieved,  or  some  one  on  his  part 
does  not  come  forward  to  make  a  formal  complaint.  It  is  a 
provision  of  the  law  for  enabling  a  public  official  to  take  care 
that  justice  may  be  vindicated,  notwithstanding  that  the  persona 
individually  aggrieved  are  unwilling  or  unable  to  prosecute  ; 
and  even  in  such  cases,  the  jurisdiction  of  the  Magistrate  to 
arrest  requires,  for  its  foundation,  knowledge  of  the  fact  of  an 
offence  having  been  committed,  and  that  knowledge,  I  appro 
hend,  must  be  either  .personal  or  derived  from  testimony  legally 

given. 

But  here  Mr.  Monro  commences  his  explanation  by  stating 
not  only  that  the  brother  of  Nabin  Roy  had  made  a  complaint 
in  the  first  place  to  the  Joint-Magistrate,  but  that  Mr.  Monro's 
own  subsequent  proceedings  were  in  effect  instituted  upon 
information  given  by  this  man  to  the  police  and  to  himself. 
That  being  so,  the  caseobviously  might/ and  ought  to  have  been 
conducted  upon  one  or  other  of  the  bases  afforded  by  section  66 
and  by  section  135.  There  was  no  occasion  whatever  for  Mr. 
Monro  to  take  upon  himself  the  character  of  a  public  prose- 
cutor. 

There  is  in  my  judgment,  no  doubt  that  the  law  is  just  as 
jealous  of  personal  liberty  in  India  as  it  is  in  England,  and  that 
liberty  cannot  rightly  be  taken  away  except  under  circumstances 
which  are  clearly  prescribed  by  positive  law.  Now  the  warrant 
of  arrest  which  Mr,  Monro  issued,  and  under  which  the  petition- 


it 
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187°    mh  era  were  taken  into  custody,  was  grounded  upoa  the  information  # 

m^eb'of   informally  S^11  by  the  brother   of    the    missing  man.    "  The 
thb  petition  u  mau  Nabin  was  still  missing,  and  npon  the  police  report  and  the 
Subbndra    "  statement  of  the  missing  man's  brother,  who  appeared  before  me 
Nath  Koy.  u  afc  Muragacha,  I  issued  an  order  to  Surendra  Nath  Roy,  whose 
*  ryots  the  accused  were,  forwarding  a  warrant  for  their  wrest, 
and  directing    him   to    produce  them    as  persons  accused  of 
dacoity ."     This  is  Mr.  Monro's  own  statement. 
Aa  at  present  advised,  I  don't    think   that    the  report  of  the 
police,  or  any  statement  of  the    missing    man's    brother,  which 
falls  short  of  an  actual  formal  complaint,  or  of  a  statement  made 
on  oath  is  sufficient  in  law  to  give  the    Magistrate  jurisdiction  to 
issue  his  warrant.    I  need  not  point  out  the  mischief  that  would 
be  likely  to  ensue  if  a  Magistrate  were  justified  on  the  mere  report 
of  the  police  in  arresting  any  person  whom  they  wished  to  incri- 
minate.   In  a  particular  case,  namely  when  an  offence  is  commit* 
ted  in  his  presence,  a  Magistrate  may,  no  doubt,  without  com* 
plaint  or  sworn  testimony,  order  the  arrest  of  the  offender ;  but 
this  is  by  virture  of  section  110  and  the  separate  specfiication  of 
this  power  in  the  Code  goes  far  to  show  that  section  68  does 
not  bear  the  construction   which  Mr.   Monro  has  put  upon  it. 
The  cases  in  which  the  police  may  arrest  without  a  warrant*  are 
prescribed  with  minuteness  in  the  Criminal   Procedure  Code, 
and  it  appears  to  me  that  the  more  extensive  power  conveyed 
by  a  warrant  must  proceed  from  the  exercise  of  a  judicial  discre- 
tion, either  on  the  Magistrate's  own   view,  or  npon  materials 
furnished  by  some  other  person,  under  such  circumstances  as 
will  render  the  person  responsible,  for  putting  the  law  in  motion, 
i.  en  furnished  by  him  either  in    the    capacity  of  prosecutor  or 
by  statement  on  oath. 

Again,  the  address  of  the  warrant  in  this  case  is  unfortunate. 
It  is  directed  not  to  any  police  officer,  but  to  Surendra  Nath 
Boy,  the  person  at  whose  instigation,  according  to  the  theory  of 
the  police,  the  alleged  kidnapping  originated,  and  even  if  the 
Magistrate  did  not  take  the  police  view  on  this  point,  Surendra 
Nath  was  clearly  a  person  so  closely  connected  with  the  parties 
who  were  supposed  to  be  implicated,  that  he  was  soon  arrested 
as  an  accomplice.  Doubtless,  section  77  of  the  Criminal  Procedure 
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*  Code  (1)  and  the  corresponding   section  of  the  amended  Act  (2)        1870 
do  give  the  Magistrate  power    to  issue  a  warrant  to  an  unofficial       In  thst 
person.     But  in  the  enactment  itself  is  to  be  found  an  indication  T^BAp*T*T^N 
•  of  the  circumstances  under  which  the  Legislature  intended  that  °* 

power  to  be  exercised,  namely,  when  the    Magistrate  is  without    Kath  Boy. 
the  assistance  and  services  of  competent    persons  charged    with 
ordinary  police  dnties,  and  responsible  by  virtue  of  their  offices 
for  the  proper  execution  of  a  process    of  this    sort ;  and  above 
all  when  the  urgency  is  imminent. 

But  whether  or  not  the  first  arrest  was  made  without  legal 
foundation,  unquestionably  the  subsequent  commitment  to  hajut 
and  the  remands  based,  as  these  were,  on  no  evidence  whatever, 
•were  entirely  invalid.  The  force  of  the  warrant  of  arrest  is  at 
an  end  when  the  prisoner  is  brought  before  the  Magistrate. 
The  Magistrate  cannot  lawfully  commit  td  prison,  or  remand 
a  prisoner  who  is  before  him,  without  sufficient  grounds,  and 
in  the  complete  absence  of  evidence  there  can  be  no  grounds*' 

I  regret,  as  I  have  already  mentioned,  during  the  hearing  o£ 
the  cade,  that  Mr.  Monro,  on  receiving  the  order  of  the  High 
Court  with  regard  to  releasing  the  prisoner  on  bail,  which  order 
reached  him  while  he  was  presiding  in  Court,  did  not  at  once 
make  it  public ;  even  if  it  be  supposed,  as  suggested  by  Mr. 
Paul,  that  "none  of  the  parties  concerned  were  present  in  the 
Magistrate's  Court  at  the  time.  I  say  I  regret  it,  because 
publicity  in  these  cases  is  the  highest  safeguard  which  the 
Magistrate  has  for  preventing  any  misconception  as  to  his 
motives  and  conduct. 

After  the  2nd  of  November,  the  case  changed.    At  that  time 

evidence  laras  produced  before  the  Magistrate,  on  which  he  could 

rightly,  in  the  exercise  of  his  judicial   discretion,  held  that  the 

persons  charged  ought  to  be  committed  to  prison,  either  to  await 

(1)  Act    1XV  0/1861,  s.    77.— "A        (2)   Ac*  VIII  of  1869,  8.  77.—"  A 

warrant  shall  ordinarily  be  directed  to  a  wairant  shall  ordinarily  be  directed  to  a 

Police  Officer,bnt  the  Magistrate  issuing  Police  Offioer,but  the  Magistrate  issuing 

a  warrant  may,  if  immediate  serrice  be  a  warrant  may,  if  he  see  fit,  direct  it  to 

necessary,  and  noPolice  Officer  immedi-  any  other  person." 
ately  available,  direct  the  warrant  to 
any  other  person." 
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lsyo        trial,  Or  for  safe  custody,  during  the  adjournment  of  the  inquiry.  • 

In  the      And    it  is  because  I  think  that  this  is  the  case,  that  I  feel  the 
Matter  of 
tHE  Petition  s  tr  ongest  ground  taken  up  by  the  petitioners  fails  them.     For 

Surbxdba  ■"■ am  n0*  PrePare<l  to  say  that  because  the  arrest  and  custody 
Kath  Rot.  previous  to  the  2nd  of  November  was,  in  my  opinion,  illegal, 
therefore  all  the  subsequent  proceedings  are  void  and  ought 
to  be  quashed.  It  appears  to  me  that  the  petitioners  now  stand 
committed  for  trial,  under  orders  of  a  competent  officer  made 
after  hearing  evidence,  which  was  judicially  received  and  record- 
ed. I  cannot,  therefore,  say  that  they  ought  not  to  be  tried  on 
the  charge  on  which  he  has  so  committed  them. 

There  or  other  matters  which  have  been  referred  to  in  the 
argument  before  us,  and  which  have,  I  don't  say  unnecessarily, 
.occupied  a  considerable  time  in  discussion  ;  but  I   don't    think 
that  we  are  required  to  direct  our    attention  to  them    in   detail 
now. 

It  does  seem  to  me,  however,  that  a  very  unduly  lengthened 
period  did  elapse  in  this  case  between  the  first  apprehension  of 
the  prisoners  and  their  commitment  for  trial,  and  I  am  disposed 
to  think  that  an  officer  in  Mr  Monro's  position  would  have  exer- 
cised the  better  discretion  of  he  had  taken  care  not  to  drag  the 
parties  stage  after  stage,  as  he  did,  following  him  in  his  tour 
through  the  Mofussil.  It  was  surely  open  to  him  in  more  ways 
than  one  to  have  provided  that  the  case  should  have  been  heard, 
and  decided  promptly  at  Rrishnaghur.  Even  if  he  had  been 
right,  as  I  think  he  is  not,  in  the  supposition  that  the  pro- 
ceeding was  one  based  on  section  68,  and  that  the  case  could  not 
therefore  be  made  over  to  any  Subordinate  Magistrate  for  investi- 
gation, still  there  was  no  sort  of  obstruction  in  his  way  to  pre- 
vent him  from  taking  it  up  himself,  at  the  principal  town,  or  at 
any  other  convenient  spot  in  the  district,  and  completely  dis- 
posing of  it  in  the  same  place.  The  movements  of  a  Magis- 
trate during  his  cold  wheather  tour  are  not  so  strictly  prescribed 
by  an  inexorable  rule  of  necessity,  that  Mr.  Monro  could  not 
have  reasonably  managed,  in    this  case,  to  take  all  the  evidence 

at  one  station. 

The  detention  of  the   prisoners  in    the    thanna  was  certainly, 

under  the  circumstances  of  the    case,  to    say     the  least  of  it,  not 
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Judicious ;  and  the  direction  to  Surendra  Hath,  while  he  was  out        1370 

■— » 

on  bail,  to  remain  in  Krishnaghur,  was  absolutely  without  author-.     Is  trb 

it j,  and  should  not  have  been  made.  tmiBPisroioN 

I  also  cannot  think  that  the  examination  of  Barish  Ghose's         of 

Surendra 

witness  was  conducted  in  such  a  way,  and  under  such  circum-  nath  Rot. 
stances,  as  to  give  complete  confidence  to  the   minds    of   the 
petitioners  in  the  Magistrate's  fairness  and  impartiality,  with 
reference  to  the  investigation. 

And,  on  the  whole,  I  cannot  avoid  the  conclusion,  after  a  full 
consideration  of  the  facts  [of  this  case,  that  although  there  is 
nothing  now  imputable  to  Mr.  Monro  such  as  to  disqualify 
him  from  trying  the  case  between  the  Grown  and  the  prisoners, 
there  was  still  very  much  before  the  explanation  which  he  has 
submitted  to  this  Court  waB  made  public  to  render  the  prisoners 
justly  apprehensive  that  they  would  not  receive  an  unbiassed 
and  impartial  trial  at  his  hands.  Therefore,  although  I  have  said 
that  I  think  the  role  ought  to  be  discharged,  I  also  think,  under 
the  circumstanoes,  that  it  should  be  discharged  without  costs. 

m 

AfiTtBR,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 


[PRIVY  COUNCIL.*] 

BHTA  BAM  SING  and  BETA  JUBRAJ  (Defendants)   v.     jX,. 
AG  AH  SINC  and  othirs  (Plaintiffs.)  • 

ON  APPEAL  FROM  THE  SUDDBR  DEWANNY  ADAWLUT, 

NORTH-WESTERN  PROVINCES. 

Hindu  Law—  Succession  of  Gentiles  according  to  Mitdkehara. 

According  to  the  Mitakshara,  the  great-great-great  grandson  of  the  great-great*      Bee  a^s0 
fcreat  grandfather  of  the  deceased  is  entitled  to  succession  as  one  oi  the  gentiles.        B.L.R.  190 

The  facts  in  this  case  are  unintelligible  without  reference  to 
the  following  pedigree,  the  correctness  of  whioh  was  not  disput* 
ed  in  the  Courts  below. 

#  Ptcsent :— The  Right  HoK.Snt  James  Colville,  Sie  R.  PhillimorBj 
Load  Justice  GmAaD,  and  Sie  Lawbence  Peel. 
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VOL  VJ  PRIVY  COUNCIL.  ••* 

.  Jaskaran    Sing   died  childless,    leaving   a  widow,   Sheoraj       M*> 
Kooari,  and  having  no  blood  relations  save  those  descended  from     Bhya  But 
Chy  ne  Sing,  and  leaving  landed  property.  Bhta  Jobbaj 

Some  of  those  descendants  sued  the  widow  for  possession  of    *_   "j^ 
the  property,  on  the  ground,  that  it  was  joint  an.  ceafcral  real  estate, 
and  that  the  family  was?  joibt  ;  bat  failed  on  the  ground  that  it  was 

the  deceased's  separate  estate. 

The  widow. died  in  1861,  and.  the  nearest  male  cousins  of  Jas- 
karan, at  her  death,  were  all*  the  respondents  (plaintiffs)  except  the- 
first  seven  :  of  these  seven  the  fathers  were  then  alive,  so  that 
although  from  th&  pedigree  it  appears  that  the  respondents  were 
in  different  degrees  o£  remoteness,,  the-  first  seven  only  represent- 
ed those  who  claimed  a  vested  interest  at  Jaskaran' s  death. 

The  appellants  were  strangers,,  who*  claimed  under  an  alleged 
disposal  to  them,  by  the  widow;  of  the-  property.  The  suit  was 
brought  by  the  respondents  to-  eject  the  appellants.  The  de- 
fences: were :  ftorst,  that  the  widow's  possession  was  for  more 
than  twelve  years  after  Jaskaran' s  death*  and  that  the  claim 
made  to  the  property  during  her  life  having  been  rejected,  her 
possession  was  an  adverse  possession  ;  second,  that  on  the  widow's 
death*  Joy  Mangul  Sing  had  instituted  a  suit  for  the  property,, 

lot  that  the  Judge,,  on  15th  October  1863,  had  decided  in  favor 
of  the  gift  by   the   widow  to   the   appellants  (to  this  it  was; 
answered,,  that  Joy  Mangal  Sing  had  no  title,  being  more  remote 
than  the  respondents) ;  and  third,  that  the  respondents  had  no. 
title  to  inherit  by  Hindu  law.     The  Principal  Sadder  Am  eon, 
held  that  all  the  defences  were  good,  and' dismissed  the  suit. 

The  Sadder  Court  to  which    the   plaintiff  appealed  (Messrs.. 
Boss  and  Pearson)'  decided  that   the    respondents   were   heirs 
according   to   Hindti  law,  and  from?  this  decision-  the  present 
appeal  was.  made.     Their  jndgment  was  as  follows  :—<(  It  is  con- 
tended here,  that  the  plaintiffs,  none  of  whom  are  grandsons 
e£  any-  ascendant  from-  the   common  ancestor,  are  not  among - 
sapitodae,,  tad  riot  entitled  to*  inherit. .    This  is,  however,  opposed  » 
to  the  doctrine   sanctioned    by  the  author  of  the  Mitakshara,, 
Chapter  II,  section  5..    'The relation^  the  sapindas,  or  kindred, 
'connected  by  the  funeral,  oblation, ceases   with  the    seventh 
c  person,    and   that  of   the  samanodakas,  or  those   connected* 
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M**      rby  a  common  libation  of  water,  extends   to   the   fourteenth 
Bb^Bam    '.degreed 

Sing  and  ,,  T]l7.     ~    _  ,. 

BaiAJuaBAj  We  tind  direct  authority  for  disregarding  the  construction 

Ajbae  Sura,  P*0!*086*1  *°  be  Pnt  by  ti»©  respondents  on  the  word  sapinda. 
In  a  note  on  section  6,  paragraph  27  of  the  Dattaka  VLimanaa,  is 
given  the  construction  of  the  author  of  the  Mitaksba*a,  on  the 
text  of  Yajnavalkya,  '  beyond  the  fifth  and  seventh  degrees  on 
'  the  mother's  side  and  the  father's  side  respectively,  the  relation 
'  of  sajpinda  ceases/  as  follows  :— 'On  the  mother's  side,  that  is  in 
r  the  line  of  the  mother,  after  the  fifth  degree  ;  on  the  father's 
€  side,  that  is,  in  the  line  of  the  father,  after  the  seventh  degree, 
f  the  relation  of  sapinda  ceases :  as  is  understood.'  .  .  .  . 
•  accordingly,  there  are  six  sapindaa  in  asoent,  the  father  and 
'the  rest ;  and  six  in  descent,  the  son  and  the  rest ;  and  the 
'man  himself  is  the  seventh.  Should  the  line  diverge,  the 
'  enumeration  should  be  made  until  the  seventh  degree,commenc- 
' in«,  from  whence  the  direction  of  the  line  varies.  This  is 
€  applicable  to  every  case'  (1). 

"  We  have  thus  furnished  to  us  a  rule  for  computing  the 
order  of  succession  in  regard  not  only  to  sapindas,  but  to 
samcmadakaa.  <  The  enumeration  should  be  made  until  the 
'seventh  (or  until  the  fourteenth)  degree,  commencing  from 
'  whence  the  line  varies.'  So  much  so,  that  we  find  that,  i'h 
Bany  Srimutty  Debeah  v.  Bany  Koond  Lata  (2),  decided  by- 
the  Privy  Council,  the  Pundits  gave  it  as  their  opinion  that,  ac- 
cording to  the  Mitakshara,  the  descendant  in  the  eighth  remove, 
reckoning  from  and  inclusive  of  the  common  ancestor,  was 
entitled  as  sagotra  to  take  the  property  in  suit.  The  decision 
went  against  the  descendant,  as  his  family,  though  formerly 
governed  by  Mithila  law,  had  adopted  the  Bengal  law,  and 
because  >j  Bengal  law  bandhus  took  the  precedence  of  myo- 
tras,  No  doubt  was, in  Jihat  case  expressed  as  to  the  correctness 
of  the  opinion  pf  the  Pundits,  but,  as  noticed  in  the  case  of 
Shoodhyan  Sing  v.  Mohun  .Pand&y  (3),  had  the  claim  been 
decided  according  to  the  MitakeUta,  the  sagotra  would  haw 
had  his  title,  to  inherit  allowed. 

(1)  Sutherland's  Translation,  p,  79.        (3)  2ttrh  July  1868,  2  S.  D,  A„H. 

(2)  4  Ifaarfs  I.  A.,  tyH-SOI.  .    ^        W.  P.,  134. 
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V  Now  *ome>  at  leiflt,.  of   the  piaintiffa,  as    Laiq   Sing    and       W* 
others  (1)  are  within  the    sapfadas,    and    are,    of    course,    en-  Bhta  Ram 
titled  to  die  property,  where  no   nearer    relatives  to   Jaskaran' ^BaY*  j^^aj 
are  forthcoming.  v- 

We  would  advert   to  tl^e   cft^'of   Rutch&ppjtity   Dutt    Jha> 

v.  Rafiw&rnarain  Roe  (2),  in  which  was  discussed   the  doctrine' 
of  the  Mitakshara  relating  to  the  succession  of  certain  claimants- 
who  wet*  ligteally  descended  from  Swm?u.ChQWdry  (wequotefrom 
the  Report  of  the  case  in  Mr,;McNagh  ten's  Reports   Volume  II 
page  .12),  the  paternal  great  grandfather  of  the  great  grandshire  of 
fiaja  Inder  Narain.,    It  was  ruled  by  the  S udder  Court   that,  ac- 
cording to  Mithila  authorises, '  the  estate  of  a  person   on  failure 
'  of  heirs,  within  the  relafcioti  of  brother's  son    devolves    on    the 
paternal  kindred,  who  «uoai  gapimdas,  which  relation  includes  the 
descendants  of  a'  p  atiernal  ancestor  to  the  sixth  degree,  and  ceases 
with  the  seventh  portion  ;  in  default  of '  the  sapindas  on  the  mm- 
anbdakas  or  those  connected' by  a  common    libation   of    water 
viz. ,  the  more  distant  paternal  kindred,  extending  to    the    four 
teenth  degree ;  and  in  failure  of  sampnodakds  to   those    termed 
bandhus,  or  cognates.  The  rule    of    inheritance    thus    compen- 
diously stated  appears^  from  the  full  report;  in    Moore's  Indian 
Appeals  to  have  been  disputed,  arid  it    was    argued    before  the 
Sudder  Court  that  the  Mitakshara  did  not  support    the    preten- 
sions of  the  descendants  of  Bamru  Ghowdry  in  the  sixth  remove. 
But  the  Judge,  Mr.  T.  H,  Harrington,    whose  decision,   con- 
curred in  by  his  colleagues,  was    affirmed    by    her   Majesty's 
Privy  Conneil,  rejected  that     argument*    After,  stating    that 
the  term-  putru,  or  son,  in  the  Mitakshara,  and.  its  '  commentary, 
the  Suhhadmiy  is*  frequently  used  as  a   general    term    for   male 
issue  or  descendants,  ho  gobs  on  to-  observe  (4)  ■:— 
\   Ui  To  adopt  the  construction  proposed  by  the  appellant  would  be 
4  to  cut  off  all  the  descendants  b&low  the  grandson1  of  the  father, 
'  grandfather,  and  eVery    other    ancestor, J  and    would    render 
*  nugatory  the  provisions  in  the  Mitakshara    as   well  as    in  *  tha  * 

€  other  books  of  law,  which    expressly    state — €  The    succession 

.    .  ..,*'».•        *. .     ■  ■ . 

(1)  The  Court  did  not  ehaerve  that    (2)  2  Moore's  I.  A.,  132.  , 

those  farther  off  in  descent  represented  in-    (3)  2  Sel,  Hep.,  12. . 
terests  rested  at  the  death  of  the  widow.    (4)  2  Moore's  L  A„  192, 167, 15a. 
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tf>* c  of  kindred  belonging  to  the  same    family,    and    connected    by* 

Beta  Ram     'funeral  oblations  to  the  seventh  degree  ;  or  if   there    be  none 

Bhta  Jobeaj  '  such,  the  succession  devolves  on  kindred   connected    by  liba- 
A     v*         €  tions  of  water  and  they  most  be    understood    to  reach    Beven 

1  degrees  beyond  tbe  kindred  connected  by  funeral  oblations  of 

*  food,  or  else  as  far  as  the  limits  of  knowledge   as  to  birth  and 

*  name  extend*  (1) . 

"  Now  the  doctrine  thus  overruled  by  tbe  Sudder  Court  in 
1812,  is  precisely  that  contended  for  in  this  case,  on  the  part  of 
the  respondents  ;and  so  that  doctrine  was  overruled  in  favour 
of  the  defendants  in  the  fourth  and  fifth  removes  from  the 
common  ancestor, — the  plaintiffs  in  thie  ease. 
"  We  do  not  consider  the  decision  of  the  Judge  of  the  15th- 
October  1863  to.  be  any  bar  to  the  claim  of  the  plaintiffs  here 
as  those  ueareet  of  kin  were  not  parties  to  that  suit*  We 
should  not  have  gone  into  the  question  of  inheritance  at  such 
length,  had  we  not seen  inetanoea  of  the  lower  Court's  tena- 
ciously adhering  to  the  erroneous  dbctrine  in  Sibhoo  Sfagh'+ 
4a$a  (which  has  not  been  reprinted  among  the  Selected  Eeporta 
published  in  1861,  two  volumes)  notwithstanding  the  several 
decision*  of  this  Court  to  the  contrary  (2) » 

u  It  is  true,  that  that  decision  has  not  bee©  overruled  by  a  FuH 
Bench*  but  it  has  been  disregarded  in  decisions  to  whioh  each 
individual  Judge  has*  in  a  a  bench  of  two  Judges*  been  a  party, 
anfiL  the  former  rule  has,  been  adopted  m  .Ken  of  that  laid  down 
kt  Sibhoo  Svnfhy8  case. 

We  determine,  therefore,  that  the  pkdk*trffa  have  a  tiiteto 
inherit  under  the  Hindu  law  current  in  these-  provinces;  and 
we  annul  the  decision  of  the  Prinoipal  Sfcdder  Ameen."' 

Sir  -R.  Palmer,  Q  &  and  Mr.  Leitk  for  the  appellants.— The 
respondents  are  not  8apindas>  and  even  if  Chatter-  Patti  could 
be  classed  as  om>  of  the  remoter  $apvnda*yy  the  descent  as  traced 
from  him  could  not  extend  more  than  three  genreations 
down.    The  case  of    Rutehepntty,  Ikitt  Ma  v^  Eajendsmarain 

(1)  MitakBha»t  Chap.  II,.  a.  6,pax&St  6-6,   1863jShoodhyan  Sing  v.  MohonPandey, 

(2)  Kooer  Gofefcb.  Singh,  v.  Rao  Kuxctul    20th  July  1863 ;  Shanker  Loll  v  Bistro. 
Singh,  &  D;  A.,  N.  W.  P.,  28ad  '/one    Doss,.  19th  December  1864*. 


tot*,  to  mivy  cxhjkoil. 


JRae  (1)  will  not  Apply,  being  founded  en  the  Mithila  law*  There       f eye 
ia  an  omisatai  in  the  pedigree  in  not  showing  that  there  were  not  buta  ba* 
bandhut,  or  QQgn&tea—Rotny    Srvmuty    DeUah  v.  Bany  Khoohd  bJ^^mraj 


ZriOa  (2)  Elbertiitg  on  Inheritance  (8)..  v. 

AoAftSitte. 

Mr.  Field,  Q.  C,  and  Mr.  Belt  for  the  respondents.— The  re- 
spondents are  either  sapiitdaa  or  samanodakas,  and  are  entitled  to 
succeed  ;  Menu's  Institutes  (4;.  They  are  Gentiles  ;  the  Mitak- 
shara  (5),  Rutckeputty  Dutt  Jhav.  Bajendernarain  Bae  (1),  Bany 
Srimutty  Debeah  v.  Bany  Koond  Luta  (2),  Macnaghten's  Hindu 
Law  (6),  Gungadutt  Jha  v,  Sreenarain,  Bai  (7),  and  Strange's 
Manual  (8). 

Their  Lonpsmi*  took  time  to  consider,  and  on  28th  June 
1870,  Si*  R.  Phillimom  delivered  the  following  written 
judgment  :— 

The  suit  out  of  which  this  appeal  arose  was  brought  in  the 
Court  of  the  Principal  Sudder  Ameen  of  Gornckpore,  by  the 
plaintiffs,  as  heirs,  after  the  death  of  his  widow  who  survived 
him,  of  one  Jaskaran  Sing,  to  recover  certain  moveable  and 
immoveable  estate,  the  property  of  the  deceased  at  his  death* 

The  title  as  heirs  was  described  generally  in  the  plaint,  but 
the  nourse  in  which  it  was  derived  appeared  by  a  pedigree  -exhi- 
bited by  the  pktintffis  and  filed  with  the  plaint.  It  thus 
appeared  that  the  plaintiffs  claimed  as  kindred  of  the  deceased, 
connected  with  him  by  descent  from  their  common  ancestor, 
Chatter  Patti  tfing. 

By  the  pedigree  it  appeared  that  the  plaintiffs  and  the  deceas- 
ed were  in  an  equal  degree  removed  from  the  common  ancestor, 
being  his  great-great-great  grandsons.  The  appellants  con- 
tended that  the  plaintiffs  were  too  remote  in  descent  from  the 
common  ancestor  to  be  capable  of  succeeding  to  the  deceased. 

At  the  widow's  death  the  heirs  of  the  husband,  at  that  time 
alive,  were  the  legal  heirs,  The  property  claimed  was  at  that 
time  in  the  possession   of   the  defendants,  under  alleged  aliena- 

(1)  2  Moore's  I.  A.,  132.  (5)  Ch.  II,  8.  5 

(2)  4  Id.,  292.  (6)  Tol,  II,  p.  92. 
(8)  P.  SO,  Nos.  43, 44.  (7)  2  Bel.  Rep.,  11* 

(4)  Oh.  V,  t.  60  s  Ch.  9,  s.  187.  (8)  Ss.  309>  310,  and  81L 
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*B7Q       tiona  by  the  widow.  Into    the   validity  of .  tltfh1  titles,  ieepeth 

Bhta  Ram     lively,  no  enquiry   could    be    made    by  the  AppeUafo  Court  in 

Him  JuBg<u  *KicK*j   from    the   mode   in   which   the  case    wtte  Submitted 

▲eA&au?A  *  ^  '  an(*  tiie  aPPe^ants  way  he  treated  simply  as  parties  who 
had  a  right  to  pat  the  plaintiffs  to  proof  of  their  title,.  It  was 
conceded  on  the  argument  that  they  were  not  descendants  of 
the  common  ancestor. 

The  defendants  denied  the  plaintiffs1  title.  Admitting  the 
pedigree  to  be  correct  as  far  as  it  .went,  wd  assuming,  for  the 
purpose  oE  raising  their  objection  to  tie  title,  all  that  the  pedigree 
Stated  to  be  true/ they  contended  by  their  answer  thai  the  plain-* 
tiffs  were  not  within  the  line  of  heirs.  They  raised,  also,  two 
other  objections  in  bar  of  any.  inquiry  j&ta  thew  owa  title,  viz., 
that  the  suit  was  barred .  by.  limitation  o£  time,,  and  that  tht 
matter  of  the  plaintiffs'  title  was  res  judicata,  and  had  ben. 
Adjudged  against  parties  in,  privity  .  o£ title  with  the  plaintiffs. 
As  these  two  objection*  were  Art  insisted  upon  on  the  argument 
of  this  appeal,  it  is  unnfesessary  to  -state-  the  facts  aa  pleaded  oq. 
which  they  rested. 

The  suit  did  not  proceed  in  the,  Zilla  court  beyond  the 
framing  of  issues,  at  whioh  stages  tho  Jodge  framed  three  issues 
in  bar,  involving. the:  three  points  above  stated*  Deeding  all 
three  against  the  plaintiffs,  he  dismissed; their  suit,  Oa  ilhe.  title 
he  took  the  opinion  of  the  Pufcdit  of  the  Courts  whose,  vyavasth* 
Was  to  the  effeot  that  the*  plaintiffs-  wove  beyoad  tibe  line  of 
heirs,  and  was  in  direct  affirmance  of  the  objection  raised  by  the 
answer. 

,  From  this  decision  the ,  plaintiffs  appealed  to  the  late  Sadder 
.Court  of  the.  North- Western  Provinces,  which  reversed  the 
decision  of  the  Court  below  .  on  all  the  three  issues  in  bar,  and 
reipanded  the, case  to  the  Court  below  for  trial.  .  The  oarreotnaes 
of  this  decision  on  the  second,  and  third  is»u$8  b*  bar  admit*  of 
no  dispute,  and  it  is  unnecessary  to  aotieb  them  further. 

As  no  decision  ;was  given    in  :  the   sttit    below  except  on  the 
issues  in  bar,  as  the  Sndder  Court    remanded  the  suit., for  trial, 
and  as  the  appeal  to   her   Majesty    is  limited  necessarily  to  tne 
decree  reversipg  that  of  the    Court    below  pn  the  issues  m  bar* 
theif  Lordships  will  be  careful  to  limit  their  observatiaafe/as  well 
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ja  their  decision  in  this  case,  strictly  to  the  matter  on  which  the        1870 
decree  under  appeal  proceeded.  Bhya  j^ 

The  decision  in  the  Sadder  Court,  as  well  as  that  in  the  Court     Sing  and 
below,  may  be  viewed  as  in  the  nature  of  a  demurrer,  on  which         v. 
any  consideration  of  possible   title  on  other  assumed  states  of  AgarSino. 
facts  would  have  been   irregular.    The  decision  of   this    case 
involves  the  consideration  of  a  most  important  part  of  that  vexed 
and   difficult  subject — the    Hindu  law  of  succession.     It  must 
be  limited  to  the  validity  of  the  title  pleaded. 

The  title  pleaded  is  that  of  some  in  the  class  termed  Gentiles, 
asserting  priority  in  that  class.  The  derivation  of  title  to  the 
succession  of  the  deceased  opening  on  the  death  of  his  widow 
who  survived  him,  is  made  necessarily  from  a  common  ancestor, 

who  is  named,  and  from  whom  the  lines  of  the  deceased  and  the 
claimants  are  respectively  traced.  The  pedigree,  if  it  be  .full 
and  true,  establishes  community  of  family,  kindred,  and  priority, 
unless  the  objection  of  the  defendants  be  sustained ;  and  nothing 
more  is  needed  to  be  pleaded  or  proved,  in  support  of  that  title, 

if  valid.  Tf  it  be  not  a  good  title  of  inheritance  by  the  Hindu 
law,  the  plaintiffs'  rsuit  must  fail.  The  issue  in  bar  submits 
the  objection  to  decision.  The  pedigree,  for  the  purpose  of  the 
appeal,  must  be  taken  to  be  both  full  and  true. 

No  objection  founded  on  alleged  facts  not  apparent  on  the 
face  of  the  pedigree  can  be  urged  against  a  decree  which  did 
not  proceed  upon,  and  could  not  have  proceeded  upon,  grounds 

not  raised  by  the  issue  in  bar.  The  question,  then,  is  reduced 
to  this,  whether  the  plaintiffs,  being  great-great-great  grandsons 
of  the  *  common  ancestor,  were  too  remote  in  degree  to  be  heri- 
table as  Gentiles. 

The  subject  is  important :  it  is  beset  by  difflculites  raised  by 
varying  opinions,  decisions,  and  comments  on  a  text  clear, 
enough,  if  interpreted  by  the  principles  of  the  Hindu  law  accord, 
ing  to  the  Benares  school,  which  is  the  most  orthodox  of  the 
different  schools.  The  governing  authority  of  that  school  is  the 
Mitakshara.  The  compiler  of  the  Mitakshara  is  said  to  have 
been  an  ascetic,  or  devotee,  and  from  that  source  nothing  at 
variance  with  the  religion  of  the  Hindus  is  likely  to  have  flowed. 

The  Hiudu   law  contains   in   itself  the   principles  of  its  own 
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M^°        exposition.     The  digest   subordinates  in   more  than   one  place 
Bhya  Rjlu    the  language  of  texts  to  custom  and  approved  usage.     Nothing 
Bhta  Jubhaj '^ram  atiy  foreign  source  should  be  introduced  into  it,  nor  should 
Aoijt  Si        Courts  interpret  the  text  by  the  application  to  the  language  of 
strained  analogies.    Approaching  this  somewhat  delicate  subject 
with  an  unfeigned  desire  to  decide  it  in  harmony  with  the  reli- 
gious feeling  of  Hindus,  their   Lordships  observe  that  the  cake 
furnishes  no  evidence  whatever  that  the  decision  under  appeal 
disturbs  that  harmony.     On  the  contrary,  the  Judges  of  appeal 
overrule  a  former  decision  given  in  their  own  Court  which,  in 
their  opinion,  had  disturbed  it. 

The  Mitakshara,  in  the  5th  and  6th  sections  of  the  2nd  chap- 
ter, recognizes  two  successive  classes  of  heirs  :  first,  €  Gentiles  ;' 
next,  'bandhus;'  after  them  it  places  certain  special  persons, 
and  after  these  last  the  State,  the  ultimus  hoeres. 

Whatever  descent  prevails,  and  even  where  the  State  takes 
'    by   escheat,  the  duty  of  some   ceremonial  performance  to  the 
deceased  is  still  enjoined. 

The  *  family  '  is  the  cherished  institution  of  Hindus.  Indi- 
vidual separate  ownership  is  less  the  subject  of  the  general 
remarks  of  commentators  on  the  Hindu  law  than  the  associated 
aggregate  community,  the  family.  In  this  respect  an  analogy 
is  observed  between  family  ownership  and  that  of  the  old  village 
community.  Consequently,  family  union  or  connexion  derived 
from  a  common  head,  the  founder  of  the  family,  may  reasonably 
be  regarded,  amongst  a  patriarchal  people,  as  the  source  of  the 
entire  class  from  which  a  succession  of  heirs  may  be  derived. 
Again,  as  males  are  preferred  to  females  in  succession,  from 
religious  reasons,  this  same  class  may  be  reasonably  subject  to 
the  condition  that  the  descent  be  generally  derived  from  males, 
who,  for  the  same  reason,  may  obtain  a  constant  preference. 
The  text  of  the  whole  of  the  5th  and  6th  sections  of  the  2nd 
chapter  of  the  Mitakshara  is  in  the  strictest  conformity  to  these 
principles.  The  Gentiles,  or  gotraja,  from  the  gotra,  are  describ- 
ed as  descending  from  one  common  stock,  a  male,  and  derived 
generally  throughmales,  as  forming  a  family,  though  embracing, 
possibly,  many  families,— -and  such  original  bond  of  union  ia 
regarded  as  necessary  to  the  constitution  of  the  gotra.    Thesa 
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conditions  are  all  that  are  stated  as  necessary  to  the  constitit- I?I? 

tion  of  the  class  of  Gentiles.  BhyaBam 

As  regulating  preference  of  succession  amongst  them,  the  law  Bhta  Jubraj 
of  succession  amongst  Gentiles  classifies  them  farther,  as  sapindas  a<ue  Sing. 
and  samanodakas ;  the  first  it  treats  as  prior  to  the  second,  but 
excludes  neither,  with  in  limits  wide  enough  to  include  the  present 
plaintiffs.  As  the  plaintiffs  then  in  this  case  show  a  common 
ancestor  a  gotrat  a  community  of  family,  a.  descent  which  extended 
to  the  deceased  and  themselves,  they  appear  to  satisfy  every  con- 
dition of  the  text,  and  as  the  decision  appealed  from  proceeds 
upon  the  above  grounds,  and  strictly  conforms  to  the  language 
of  the  Mitakshara,  it  follows  that  it  must  be  affirmed,  unless  it 

can  be  shown,  that  the  ^plain  language  of  the   Mitakshara-  has 
received  some  qualification  by  usage  or  judicial  construction. 

The  decision  of  the   present  case  does  not    require  that  the  - 
Court  should    distinguish    sapinda    from   sapinda,    nor  define  • 
where  sapindas  cease  and  samanodakas   begin.     This  is  not  a   i 
case  of  priority  between  two  persons  claiming  as  heirs,  or  be- 
tween two  classes  of  heirs;  it  is  one  of  asserted  exclusion  from: 
inheritance,  raised  by  persons  not  competitors  in  the  prescribed 
decrees  of  heirss. 

The  question  of  preference  is  distinct  from  that  of  entire  ex- 
clusion.. When  a  question  of  preference  arises,  as  preference 
is  founded  on  superior  effacy  of  oblations,  that  principle  must 
be  applied  to  the  solution  of  the  difficulty.  It  obtains  properly 
when  a  succe3sion  opens  to  a.  deceased,  when  the  question  mooted  / 

is  a  real  one  (at  least  in  the  contemplation  of  pious  Hindus), 
viz.,  who  best  can  confer  on  the  deceased  and  his  ancestors  not. 
fully  benefited,,  the  benefits,  which  the'grades  of  oblations  offer  in 
differing  degrees.  Where  no  sexual  or  personal  incapacity  exists, 
no  ground  of  entire  exclusion  from  inheritance  exists  if  the  oppos- 
ing parties  confer  inferior  benefits,or  benefits  in  equal  degree  only. .  , 
In  such,  a  case  what  reason  could  justify  a  sentence  of  exclusidh 
from  inheritance,  on  a  claim  to  put  a  limitation  on  language  which 
declares  the  whole  class  heritable,  and  not  simply  some  persons 
found  in  it  ?  Whero  all  the  contending  kindred  are  in  an  equal 
degree  remote,  and  where  the  benefits  conferred  are  equal* 
though  slight,  the  principle  of  selection  founded  on  superior 
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1S7§        efficacy   is    inapplicable   to  the   solution   of   that    question  of. 
Beta  Ram    precedence. 
Bhta  Juukaj      Had  a  course  of  decisions,    or    had  the  actual  practice  of 
Agar  S        Hindus,  confirmed  the  view,  which  some  framers  of  genealogical 
tables  appear  to  have  taken  of  this  subject,  it  would  have  been 
the  duty  of  the  Courts  of  Justice  to  interpret    the  language  of 
the  Mitakshara  by  the  aid  of  this  modern  light ;  but  such  is  not 
the   case,    the    weight  of   opinion    and  of  decision  is  against 
the  appeal. 

The  Sudder  Court  observed  that  the  judgment  below  had 
followed  a  case  .which  had  been  overruled  in  two  succeeding 
cases  in  the  same  Court.  It  treated  the  overrule  d  case  as  one 
which  broke  in  upon  the  uniformity  of  the  law.  The  Sudder 
further  supported  its  opinion  by  the  authority  of  two  cases 
decided  in  the  Privy  Council.  The  case  of  Rany  SrimuMy 
Debeah  v.  Ranee  Eoond  Luta  (1)  was  [governed  by  the  law  of 
the  Mitakshara,  but  the  point  as  to  the  calculation  of  the  degrees 
for  which  it  was  cited  as  an  authority  was  rather  assumed  than 
decided,  for  the  decision  proceeded  on  the  ground  that  the 
Bengal  school  was  the  one  to  be  followed  in  that  case.  In  the 
case  of  Rutcheputty  DuttJha  v.  Rajendernarain  Rai  (2),  the  very 
passages  of  the  Mitakshara  and  that  from  Menu,  which  has  been 
relied  on  in  this  case,  and  in  the  Court  of  apppead  in'  India, 
referring  to  the  tf  seventh  person/'  and  the  limits  of  the  line 
of  sapindas,  received  an  authoritative  exposition.  That  case  it  is 
true,  was  one  to  which  the  doctrine  of  the  Mithila  school  was 
applicable,  but  the  interpretation  of  the  text  was  unaffected  by 
that  distinction. 

If  this  last  case  be  attentively  considered,  and  the  learned 
and  elaborate  opinion  of  Mr.  Harrington  be  carefully  studied, 
it  will  clearly  appear  that  the  preponderance  of  the  opinions  of 
t]|e  various  Pundits  then  consulted  was  greatly  on  the  side  of 
the  literal  construction  of  the  Mitakshara.  The  judgment  of 
the  Privy  Council  concludes,  that  the  bandhus  do  not  inherit 
"  till  those  on  the  father's  side  to  the  seventh  degree  have  been 
exhausted.''    As  the  judgment   is   founded  in  a  "great  degree 

(1)  4  Moore's  I.  A.,  292.  (2)  2  Moore's  I.  A.,  132 
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pn  that  of  Mr.  Harrington,  and   expresses  no  dissent  from  his       1870 


v. 
Agar  Sing, 


method  of  arriving  at  the  seventh  person,  by  taking  six  de-  bhya  Ram 
grees  in  the  descending  or  ascending  line,  the  Sudder  Court  b^°/ubraj 
was  justified  in  treating  this  point  as  settled  by  authority, 
and  the  plaintiffs  as  Gentiles  within  the  degrees,  and  so  en- 
titled to  inherit.  The  Pundits  may  be  taken  as  fair  exponents 
of  the  views  of  the  Hindu  people  on  such  subjects,  and  as  the 
great  majority  of  them  supported  the  inclusive  construction 
which  ranks  the  descendants  to  the  sixth  degree  amongst 
the  class  of  sapindas,  there  is  no  reason  for  supposing  that  the 
plain  construction   of  the  language  of  the  text  of  Menu,  and  of 

its  authoritative  comment,  will  clash  with  the  religious  feeling  of 
Hindus. 

Their  Lordships  are  of  opinion  that  the  decision  appealed 
from,  on  the  materials  before  the  Court  on  the  issues  in  bar 
was  correct,  and  they  will  humbly  advise  Her  Majesty  that  th$ 
appeal  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 


[APPELLATE  CIVIL.] 


Before  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Phear. 

1870 
HAWABI  (Dependant)  v.  IBRAHIM  SALI  BH AY DAPTI  (Plaintiff)  *    March  9. 

Act  XXI  of  1863,  m.27,  $9.— Appeal— Jurisdiction— Value  of  Suit -Value 

of  Decree. 


The  Recorder  of  Moulmein,  in  trying  an  administration  Bait,  valued  at  ru- 
pees 13,000,  found  aa  to  rupees  6,000  in  value  of  the  property  olaimed  [that  it  did 
not  exist.    The  value  of  the  amount  decreed  by  him  amounted  to  rupees  7,000. 

Keld  that,  under  Act  XXI  of  1868,  sections  27  and  39,  the  appeal  lay  in  the 
first  instance  to  the  High  Court,  and  not  to  the  Privy  Counoil. 

This  was  an  administration  suit  instituted  in  the  Court  of  the 
Recorder  of  Moulmein  on  the  20th  August  1868.  The  plaintiffs 
were  Ibrahim  Sali  Bhay  Dapti,  husband  of  Assabi  deceased,  and 


*  Regular  Appeal,  No.  207  of  1869,  from  a  decree  of  the  Recorder  of  Moulmein, 
dated  the  18th  February  1869. 
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1870       their  children,  Fatima  and  Zara,  who  sned  through  their  father % 

Hawabi     The  defendant,  Hawabi,  was  mother  of  the  deceased  Assabi.  The 
v. 
Ibbahim  Sam  suit  was  brought  to  administer  and  divide  the  estate  of  the   said 

Bhat  Dapti.  ^ggabi  m  the  several  shares  and  proportions  to  which  the 
plaintiffs  and  defendants  were  respectively'  entitled.  It  was  valued 
at  rupees  13,000.  The  prayer  was  to  "  order  an  account  to  be 
"  taken  of  all  the  property  and  effects'  realized  to  the  estate  of  the 
"  deceased,  and  that  such  part  of  the  estate  as  shall  not  consist  of 
money  be  sold,  and  that  the  said  estate  may  be  divided,  accord- 
ing to  the  Mahomedan  law,  between  the  parties." 
The  defendant  claimed  the  landed  property  and  certain  bazar 
shares  under  a  deed  of  gift  alleged  to  have  been  executed  in  her 
favor  by  Assabi  on  the  17th  September  1863. 

The  Recorder  refused  to  believe  that  the  document  under  which 
the  defendant  claimed  was  a  genuine  document.  He  also  refused 
to  believe  the  story  of  the  plaintiff,  or  that  he  had  made  over 
any  property  of  his  wife  to  the  defendant.  He  gave  a  decree  as 
follows : — 

"  Declare  that  the  estate  of  the  late  Assabi  consisted  of  one- 
"  fourthshareof  the  house  and  ground/lescribed  in  grant  No.  101,, 
"  dated  12th  August  1856,  and  fifty-eight  shares  in  the  big  bazar,. 
"  and  direct  the  sale  of  the  said  estate  accordingly,  declare  further 
"  that  the  shares  in  which  the  parties  are  interested  in  the  estate  of 
"  the  late  Assabi  are  as  follows  : — The  first  plaintiff  to  sixteen 
"  shares,  viz.,  nine  in  respect  of  his  right  as  husband,  and  seven  in 

* 

u  respect  of  the  third  child  who  died  an  infant  and  unmarried, 
li  leaving  a  vested  interest  at  the  deceased's  death,  equal  in  amount 
"  to  that  of  the  second  and  third  plaintiffs.  Each  of  the  other 
"  plaintiffs  are  entitled  to  seven  shares,  and  the  defendant  to  six 
"  shares,  the  whole  estate  being  divided  into  thirty-six  shares,the 
"  case  to  stand  over  for  further  directions  as  to  the  distribution,, 
"  until  the  proceeds  of  the  said  sale  have  been  received." 

The  defendant  appealed  to  the  High  Court ;  the  grounds  filed 
being,  that  the  Recorder  was  wrong  in  finding  that  the  deed  was 
fraudulently  executed ;  that  it  had  been  registered,  which  raised 
a  presumption  the  other  way ;  that  the  finding  'was  against  the 
weight  of  evidence ;  and  that  the  Recorder  was  wrong  in  allotting 
the  property  as  he  had  done  in  the  decree. 
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#  The  value  of  the  property  covered  by  the  decree  amounted        l&7° 
to  about  rupees   8,000.     The    appeal  was  therefore  valued  at     Hawabi 
that  sum.  IbrabwSau 

A  preliminary  question  arose  as  to  whether,  with  reference  to  Bh±*  Daptj. 
Act  XXI  of  1863,  sections  27  and  39  (1),  the  appeal  from  the 
Recorder's  decision  lay  to  the  High  Court*  at  Calcutta,  or  to  Her 
Majesty  in  the  Privy  Council. 

Mr.  Vertannes  for  the  respondent  contended  that,  as  the  value 
of  the  claim  was  over  rupees  ten  thousand,  the  High  Court  had 
no  jurisdiction  to  entertain  the  appeal.  The  appeal  properly  lay 
to  the  Privy  Council. 

He  also  contended  that  the  decree  was  interlocutory,  and  that 
it  was  an  order  in  a  case  arising  under  Act  XIX  of  1841,  which 
was  an  Act  for  the  protection  of  moveable  and  immoveable  pro- 
perty against  wrongful  possession  in  cases  of  succession  ;  and 
therefore  was  not,  tinder  section  29  (2)  of  Act  XXI  of  1863 
open  to  appeal. 

Mr.  Broughton,  contra,  contended  that  the  High  Court 
had  jurisdiction,  under  section  27  of  Act  XXI  of  1863.  The 
appeal  was 'from    the  decree.      The   decree   did    not  involve 

{1)  Act  XXI  of  1863,  section  27. — All  force  regarding  appeals  to  Her  Majesty 
Baits  heard  and  determined  by  a  Recorder  in  Council  on  decisions  of  the  High 
under  this  Act,  in  which  the  amount  or  C  ourt  of  Judicature  at  Fort  William  in 
value  of  the  suit  exceeds  rupees  three  Bengal,  in  the  exercise  of  its  ordinary 
thousand,  and  be  less  than  rupees  ten    original  civil  jurisdiction. 

thousand,  an  appeal  shall  lie  to  the  High 

Court  of  Judicature  at  Fort  William  in  (2)  Act  XXI  of  1863,  section  29.— "All 
Bengal,  subject  to  the  rules  contained  in  cases  and  proceedings  arising  under  Act 
the  said  Code  of  Civil  Procedure  regard-  XIX  of  1841,  Act  XXXV  of  1858,  Act 
\ng  regular  appeals.  XL  of  1858,  as  amended  by  Act  IX  of  . 

Section  39.— In  all  suits  heard  and  de-  1861,  or  Act  XXVII  of  1860,  may  be 
termined  by  a  Recorder  under  this  Act,  received  and  disposed  of  by  the  Recorder 
in  which  the  sum  or  matter  at  issue  is  of  any  Court  established  under  this  Act, 
rupees  ten  thousand  or  upwards,  or  in  subject  always  to  all  the  rules  and  pro- 
which  the  judgment,  decree,  or  order  visions  as  to  jurisdiction  and  otherwise 
shall  involve,  directly  or  indirectly,  any  in  the  said  Acts  contained  respectively, 
claim,  demand,  or  question  to,  or  respect-  Orders  passed  by  the  Recorder  in  cases 
ing  property  of,  the  value  of  rupees  ten  arising  under  the  said  Acts  shall  not  be 
thousand  or  upwards,  an  appeal  shall  lie  open  to  appeal,  but  the  parties  Bhall  be 
to  Her  Majesty  in  Council,  subject  to  the  at  liberty  to  contest  such  a  decree  in  a 
rules  and  orders  for  the  time     being  in   regular  suit." 
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1870       any  claim,  Ac.,  to  property,  the  value  of  which  exceeded  rtu 
Hawabi      peeB  10,000.  The  value  of  the  decree  was  considerably  under  that 
IbrahTm  Sali  »mottnt.  When  a  suit  has  been  laid  at  over  rupees  10,000,  and  the 
Bkat  Dapti,  value  of  the  whole  amount  decreed  is  below  that  sum,  the  appeal 
lies  to  the  High  Court*  No  appeal  lies  to  the  Privy  Council,  when 
the  amount  and  interest  decreed  together  do  not  amount  to 
rupees  10,000.     Maharajah    Suttees    Chunder    Roy  v.    Cfunes 
Chunder   (1)>  Sreemutty  Ranee  Surnomoye  v.  Maharajah  Suttees 
Chunder  Roy  (2),  Gooroopersaud  Ehoond  v.  Juggut  Chunder  (3). 
In    Vrannath    Roy     Chowdry  v.    Ranee  Surnomoye  (4),    the 
plaintiff  valued  his  claim  at  over  rupees  10,000.  The  Zilla  Judge 
decreed<a  less  sum,  and  the  Sudder  Court  dismissed  the  plaintiff's 
claim  altogether*     The  Privy  Council  admitted    an  appeal,   the 
appellant  claiming  to  open   the  question  of  the  value  of  the  sub- 
ject-matter. This  was  not  the  case  here. 

The  following  was  the  judgment  of  the  Court  upon  the  pre- 
liminary questions : —        * 

Jackson,  J. — It  seems  to  me  there  is  nothing  in  the  objec- 
tions raised  against  the  hearing  of  this  appeal.  The  decision 
appealed  against  is  not,  so  far  as  I  can  see,  an  interlocutory 
one,  but  a  final  decision  disposing  of  the  points  at  issue  between 
the  parties. 

It  seems  to  me,  also,  that  it  is  not  a  decision  of  the  Recorder 
upon  any  case  under  any  of  the  Acts  specified  in  section  29,  Act 
XXI  of  1863.  It  is,  in  fact,  a  regular  suit  for  the  purpose  of 
dividing  and  distributing  the  assets  of  the  estate  of  the  deceased 
Assabi.  I  think,  therefore,  it  is  a  decision  in  a  regular  suit, 
and  one  subject  to  appeal. 

Another  objection  has  been  raised  which  seemd  to  arise  on 
the  face  of  the  decree,  namely,  that  the  case  did  not  come 
within  the  27th  section  of  Act  XXI  of  1863,  that  is  to  say,  that 
the  subject-matter  of  the  suit  was  not  above  rupees  3,000, 
and  less  than  rupees  10,000.  It  is  unquestionable  that  the 
suit,  as  originally  framed,  did  relate  to  property  exceeding 
rupees  10,000  in  value,  that  is  to  say,  to  rupees   13,000 ;  but 

(1)  8  Moore's  I,  A.,  164.  (3)  8  Moore's  I.  A.,  166. 

(2)  Id.,  165.  (4)  7  Id.,  553. 


■P  OL  V.]  HIGH  COURT.  309 

•then   seeing  that  a  part  of  that  property  valued  at  rupees  6,000        18yo 
has  been  shown  in    the  opinion  of    the  Court   below  not  to  have     Hawabi 
existed,  and  the    suit  in   respect    of    such    property    has  been  T       v'  „ 
altogether  dismissed,    it  results    that    the    amount  or   value  of  Bhat  Dapti. 
that  portion    of  the  suit   that    remains    and   forms   the  subject 
of  appeal,  is  less  than   rupees  10,000 ;    and    it   appears    to  me, 
upon  a  fair    construction    of  sections    27    and    39    of  the  Act, 
that  the  appeal  which  is  now    before  usj  relating    as  it  does  to  a 
property  less  than  rupees    10,000,  is  cognizable  by  this  Court* 

Appeal  admitted. 
[ORIGINAL  CIVIL.] 


Before   Mr.  Justice  Norman. 

1870 
In  the  mattee  op  JOHN  BODRY,  an  Insolvent.  July  11. 


Distress — Vesting  Order,  Time  of  Operation  of  '—Priority  of  Official  Assignee. 

■ 

A  distress  levied  after  the  filing  of  the  petition  of  insolvency,  bnt  before  the 
vesting  order  is  drawn  up,  is  invalid  as  against  the  Official  Assignee. 

A  vesting  order  is  made  when  it  is  given  by  the  Court,  and  not  at  the  time  it 
is  drawn  up,  signed,  and  sealed. 

This  was  an  application,  on  notice,  for  an  order  that  the  Official 
Assignee  and  assignee  of  the  insolvent  J.  Bodry  should  forth- 
with release  the  property  of  the  insolvent  distrained  by  his 
landlord,  Alibax  Cazi,  on  July  1st ;  and  that  the  same  should 
not  be  sold  by  him,  or,  if  sold,  that  the  said  Alibax  Cazi  should 
be  paid  the  full  amount  of  rent  due  to  him  by  the  insolvent 
from  the  proceeds  of  sale ;  and  that  the  costs  of  the  application 
be  paid  by  the  Official  Assignee. 

From  the  affidavits  put  in  in  support  of  the  application,  it  ap- 
peared that  certain  premises  in  Calcutta  had  been  let  on  lease  by 
Alibax  to  J.  Bodry  at  a  rent  of  rupees  275  per  month,  payable  on 
the  15th  day  of  each  succeeding  month  for  the  month  past ; 
that  the  bills  for  rent  for  the  first  five  months  of  1870  were 
presented  to  him  for  payment  as  they  respectively  became 
due,  but  he  omitted  to  pay  them,  until  in  June  25th,  he 
paid  rupees  100   for  part    of  January,    and   promised  to   pay 
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18fr°  the  balance  for  January,  viz.,  rupees  175  by  the  6th  July*; 
In  the  that  the  five  days  after  the  payment,  viz. ,  on  the  first  July,  Alibax  was 
John™odby.  *nf°rme<l  that  J.  Bodry  intended  to  take  the  benefit  of  the 
Insolvent  Act,  and  he  thereupon  on  the  same  day  instructed  his 
attorney,  Mr.  Fink,  to  distrain  the  property  of  the  said  John 
Bodry  for  rupees  1,275,  being  the  amount  for  the  first  five  months 
of  the  year  less  rupees  100  already  paid  ;  that  he  granted  and 
signed  a  warrant  of  distress  to  one  of  the  bailiffs  of  the  Sheriff 
of  the  town  of  Calcutta,  authorizing  him  to  distrain  the  premises; 
that  the  bailiff  did,  accordingly,  on  July  1st,  at  12-15  p.  m.  distrain 
four  billiard  tables  on  the  said  premises,  the  property  of  the  said 
J.  Bodry,  but  the  Official  Assignee  claimed  to  be  in  possession 
on  behalf  of  the  creditors  of  the  said  J.  Bodry. 

It  also  appeared  that  prior  to  the  seizure  by  the  bailiff, 
J.  Bodry  had  filed  his  petition  of  insolvency,  but  that  no  vesting 
order  had  been  sealed,  signed,  or  deposited  with  the  Assignee ; 
and  that  no  schedule  had  been  filed  or  presented  by  the  said 
insolvent,  nor  was  there  then  filed  or  presented  any  order  or  peti- 
tion for  time  to  file  the  schedule. 

Mr.  Hydef  in  support  of    the    application,  contended  that  the 

6th  section  of  the  Insolvent  Act  made  it  necessary  for  the  insol- 
vent, at  the  time  of  presenting  his  petition,  to  present  his 
schedule  also,  or  to  obtain  further  time  from  the  Court  in  which 
to  file  ifc ;  that  neither  of  those  alternatives  having  been  complied 
with  in  this  case,  the  vesting  order  made  therein  was  invalid  ; 
and  that  a  distress  made  between  the  filing  of  the  petition  of 
insolvency,  and  the  making  of  the  .vesting  order,  was  valid  as 
against  the  Official  Assignee. 

The  effect  of  the  vesting  order,  made  under  section  7  of  the 
Insolvent  Act,  is  to  vest  all  the  property  in  the  Official  Assignee ; 
and  at  Common  law,  a  distress  made  on  the  property,  while  left 
on  the  premises,  would  be  perfectly  legal  one.  But  by  section  22 
of  the  Insolvent  Act,  it  is  enacted  that, g<  after  the  making  of 
the  vesting  order,  no  distress  shall  be  made  for  rent  due  before 
the  vesting  order ;"  the  section  does  not  preclude  a  distress  be- 
ing made  between  the  filing  of  the  petition  and  the  making  of  the 
vesting  order.     The   words  of  the    English    Act,  7  &  8  Vict.,  c. 
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86.   s.    18   are   different ;  there    the    filing    of   the  petition  is       tt7o- 
the  time  fixed,  after  which   no  distress    levied  would  be  valid.      In  the 

^A. ATTEH  OF 

If  the  Legislature  had  intended  the  Indian  Act  to  be  the  same,  John  Bodsy. 
the  same  words  would  have  been  introduced  as  in  the  English 
Act.     Such  distress  was  valid,  even  though  no  sale  had. taken 
place  under  it. — Wray  v«    the    Earl  of  Eyremont  (1),    the  case 
decided  on  the  Insolvent  Act,  7  George  IV,  c.  57,  s.  SI . 

Mr.  Ingram,  for  the  Official  Assignee,  contended  that  the  dis- 
tress having  been  made  after  the  filing  of  the  petition,  was 
invalid.  Section  22  of  the  Insolvent  Act  makes  it  invalid  if 
made  after  the  vesting,  order  ;  and  by  section  7,  the  filing  of  the 
petition  and  the  making  of  the  vesting  order  are  contemporane- 
ous and  date  from  the  same  time  ;  the  words  are  : — "  upon  the 
filing  of  any  such  petition  as  aforesaid,  it  shall  be  lawfull  for 
the  Court,  and  the  Court  is  hereby  Authorized  and  required 
to  order,  &o.  ;"  and  the  vesting  order  must  be  taken  to  be 
made  and  operative  when  delivered  orally  by  the  Court,  and 
not  only  after  the  time  occupied  in  writing  it  and  signing  and 
sealing  it. 

Mr.  Hyde  in  reply. 

Noeman,  .J. — The  vesting  order  must    be   deemed    to    have 
"been  made,  at  the  time  when  it  is  given  by  the  Court,  and  not 

irom  the  time  when  it  is  possibly  drawn  up.  The  distress, 
having  been  made  after  the  time  when  the  vesting  order  was  thua 
made,  was  invalid.     The  application  is  refused  with. costs.  ■ 

A  pp liration  refused. 
Attorney  for  appl i cant :  Mr .  Fin k . 

Attorney  for  the  official   assignee :    Mos^rs,   ^arruthem  &  Co. 

(1)4   B.  A  A.f  122. 


(€ 

tt 

tt 


312  BENGAL  LAW  REPORTS.  [VOL.  V. 


[PRIVY  COUNCIL.*] 


1870 
March}.     THE  SECRETARY   OP   STATE   FOR  INDIA  IN  COUN- 
CIL (Defbnant)  t?.  MUSSAMAT  KHANZADI  (Plain- 
tiff). 

ON  APPEAL  FROM  THE  HIGH  COURT,  NORTH-WESTERN 

PROVINCES, 

Acts  of  Government  Officials  Binding  Government'-' Act  IX  of  1869. 

Where.by  a  decree  of  the  S pedal  Commissioner's  Conrt,established  under  Act  IX 
of  1859,  a  decree  was  made  directing  property  to  be  made  over  to  a  claimant,  the  pro- 
ceedings of  officials  making  over  that  property  were, when  followed  by  a  suit  against 
Government  to  obtain  possession  of  a  portion  of  that  property,  in  which  suit  the 
Government  raised  no  question  as  to  the  propriety  of  the  decree,  or  of  the  making 
over  of  the  bulk  of  the  property  under  it,  held  to  bind  the  Government  as  to  the 
right  of  the  decree-holder  to  the  property. 

In  1852,  one  Sheikh  Mahomed  Abdulla  Khan  died,  leaving 
a  son,  Abdul  Latif  Khan,  and  two  daughters  Bibi  Mariam 
and  the  respondent.  To  the  former,  Abdul  allotted  five  villages 
as  her  share  of  their  father's  estate  ;  but  as  he  made  over  nothing 
to  the  respondent,  she  in  April  1857  sued  for  her  share. 

Abdul  was,  pending  the  suit,  convicted  of  rebellion,  and 
the  property  was  confiscated  under  Act  XXV  of  1857. 

The  respondent  in  1860  applied  to  the  Court  of  Special 
Commission,  appointed  under  Act  IX  of  1859,  for  a  revival  of 
the  suit  against  Government,  so  as  to  establish  her  right  to  the 
share  of  her  father's  estate.  The  Court  refused  the  relief 
prayed,  but  gave  the  following  order  : — "  Further,  a  decree  is 

passed  assigning  to  the  plaintiff  for  food  and  maintenance  five 

villages  at,  &c,  equal  in  area,   Government  assessment,   and 

income  to"  the  villages  given  to  Bibi  Mariam  by  her  brother. 
They  then  ordered  possession  to  be  given  with  mesne  profits 
from  the  date  of  the  action. 

The  government  authorities  then  determined  to  allow  her  to 
select  the  five  villages,  subject  to   approval   of  the    Revenue 

*  Present  :—Thb  Right  Hon'blb  Sie  James  Colville,  Sib  R.  Philltmobb, 
Lord  Justice  Gif* abd,  abd  Sib  Lawrence  Feel. 
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authorities  ;  and  she  having  done  so,  the  Collector  held  a  proceed- 
ing as  follows  :— 

"  Copy  of  a  letter  of  the  Sudder  Board  of  Revenue  was 
"  received,  dated  the  28th  July,  as  per  docket  No.  361,  bearing 
"  date  the  3rd  Augast  of  the  same  year,  sanctioning  the 
u  grant  of  mauzas  (naming  them)  bearing  a  jumma  of  ru-  khanzadl 
"  pees  2,476-4,  agreebly  to  a  decree  of  the  Court  of  Special 
"  Commission  to  Mussamat  Khanzadi  Begum. 

"  It  is  ordered  that  the  tehsildar  be  diredted  to  put  the  afore- 
"  said  lady  in  possession,  and  thereafter  forward  the  usual 
"  dakhilnama,  and  that  her  name  be  entered  in  the  Govern- 
"  ment  papers  as  proprietor.  The  tehsildar  is  also  to  make  the 
t(  usual   demands  from   her   for  the  payment    of  Government 


"  revenue." 


She  was  then  put  in  possession,  received  the  mesne  profits 
from  the  date  when  Government  had  entered  into  possession,  and 
gave  dakhilnama8  on  the  14th  August  1860.  There  was  one 
little  portion  as  to  which  the  Collector  doubted  its  Belonging 
to  the  property,  whereupon  the  respondent  brought  a  summary 
suit  for  possession  in  execution  of  the  order,  and  the  Judge 
decreed  in  her  favor. 

The  respondent  then  applied  to  the  authorities  for  the  mesne 

profits  between  the  date  o£  her  instituting  the  suit,  until  Govern- 
ment took  possession  according  to  the  decree.  The  Sudder 
Board  of  Revenue  demurred  to  this  payment ;  and  in  a  letter 
of  7th  October  1861  to  Government,  expressed  a  doubt  as 
to  whethor  the  decree  of  the  Commissioner's  Court  was  legaU 
To  this  the  Lieutenant-Governor  replied,  saying  that  the 
decree  was  not  one  which  the  Commissioner's  Conrfc  had  power 
to  make  ;  they  having  dismissed  hei  suit  as  claiming  a  share  of 
the  estate>but  granting  her  a  maintenance  for  which  she  had  not 
sued.  His  Honor  also  found  fault  with  the  district  officers  of 
Government  in  carrying  out  the  decree,  as  the  property,  the  re- 
spondent was  put  in  possession  of,  was  more  valuable  than  she 
was  entitled  to,  and  ordered  her  to  be  dispossessed,  and  other  vil- 
lages of  the  same  value,  as  those  given  to  her  sister,  to  be  given 
to  her.  He  also  refused  to  pay  the  balance  of  mesne  profits. 
The  Collector  ousted  her  in  January  18G2. 
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She  then  instituted  a  summary  suit  to  enforce  the  decree,  bufr 
the  Judge  dismissed  it,  which  dismissal  was  on  appeal   affirmed, 
on  the  ground  that  the  decree  did  not  appear  to  have  been  pro- 
perly carried  out. 

v-  She  then  brought  this  suit  to  establish  her  right  to  the    pro- 

Kuanzadi.   perty,  and  for  possession  and  mesne  profits. 

The  Government,  by  way  of  defence,  set  up  a  case  that  the* 
villages  were  made  oyer  to  the  respondent,  subject  to  the  confirma- 
tion of  Government  which  had  not   been  obtained,   a  defence 
which  the  Judge  considered  to  be  established. 

On  appeal,  the  High  Court  (I)  adopting  the  principle  that  the 
acts  of  a  Government  officer  acting  within  his-  authority  binds 
the  Government  (2),  reversed  the  decision. 

» 

The  Government  now  appealed  to  Her  Majesty. 

Mr.  Forsyth,  Q.  C,  and  Mr,  Merivale  for  the  appellant. 

Sir  Roundel!  Palmer,  Q.  ft,  and  Mr.  Leith  for  the    respondent. 
The  Judical  Committee,  without  calling  on  the    counsel  for 
the  respondent,  gave  the  following  Judgment : — 

Their  Lordships  are  of  opinion  that  there  is  no    ground  what- 
ever for  this  appeal.     The  respondent's    title    rests,  upon   the 
decree  of  the  Commissioners,  and  it  has  not  been  alleged  on  the- 
part  of  the  Government,  in  their  pleadings    or  otherwise,  that  that 
decree   was   other  than   a   proper   and    binding  decree  ;  their 
Lordships  certainly  see  no  reason  why  it  should  not  be  binding  ;. 
the  plaint  on  which  it  is  founded  is  for  actual  possession  of  the 
land,  but  it  is  quite  consistent  with    that   plaint    that  a   decree 
should  be  made,  falling  short  of  the  extent  to  which  the  plaint 
went.     The  decree  is  in  these  terms: — "  A  decree  is    passed,, 
"  assigning  to  the  plaintiff  for  her  food  and  maintenance  five 
St  villages  in  Zilla  Bulandshahar,.  equal  in   area,    Government 
assessment,    and   income,,    to    Mauzas    Lukhwali    and     Subi, 


(1)  Sir  Walter  Morgan.  jC.  J.,  and  Mr.        (2)  Colleofcor  of  Masolip&tam  t.  Cavali 
Justice  Pearson.  Vomoata  Norrainapali  &  Moo,  E.  I.  Ap..  554. 
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and  Kamghar    and  Dowlatabad  of    Pergunna   Siana  \    and        1870 
Siorampur,  Pergunna  Achar*  which  were  given  in  gift  to  Bibi  The  Secre- 
Mariam,  agreeably  to  a  deed  of  gift  dated  the  22nd  of  July    State  fob 

India  in 
Council 

v. 
mussamat 
Khanzadi. 


"  1854.  This  decree  is  to  be  carried  into  execution,  and  the 
plaintiff  put  into  possession  of  the  villages  ;  and  she  is,  more- 
over, to  receive  the  mesne  profits  from  the  date  of  action 
*'  brought,  up  to  the  date  of  being  put  into  possession." 

At  the  date  of  the  decree,  the  G-overnment  was  in  possession, 
tmd  the  proper  person  to  give  possession,  and  to  carry  out  this 
decree,  was  the  Collector*  Their  Lordships  cannot  at  all  come 
to  the  conclusion  that  the  regulation  or  the  circular  to  which 
reference  has  been  made  in  any  way  affected  the  authority  of 
the  Collector  (1).  If  the  matter  stood  simply  on  the  act  of  the 
Collector*  their  Lordships  would  hesitate  long  before  they  could 
-accede  to  the  view  which  has  been  advanced  on  the  part  of 
G-overnment ;  but  on  turning  to  page  27  of  the  Appendix  (2\ 
what  actually  appears  is, — that  there  were  proceedings  in  the 
•Civil  Court  founded  on  the  decree — that  the  Government 
^appeared  in  the  Civil  Court,  raised  no  objection  whatever, 
-except  as  to  a  certain  particular  portion  of  the  land  of  which 
possession  was  given,  and  that  there  was  a  decision  by  the 
Civil  Court  against  the  Government ;  consequently,  the  re- 
spondents title  was   confirmed  by   the   decree  of  a   competent 

Court. 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
Government  was  much  in  the  wrong  in  taking  possession  as  they 
did,  and  that  this  appeal  never  ought  to  have  been  brought. 
Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
that  it  be  dismissed.  The  dismissal  should  be  with  costs. 

Appeal  dismissed. 
Solicitors  for  appellant :  Messrs.  Lavoford  and  Werburham. 

Solicitor  for  respondent  :  Mr.  Wilson. 

(1)  Cire.   Ord.,  Rev.    Dep.,  N.  W.  P.,    cover  the  portion  of  the  land  which  tho 
No.  298,  10th  April  1858.  Collector  doubted  being  included  in  the 

(2)  This  was  the  summary  suit  to  re-    land  assigned  to  the  respondent. 
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Before  Mr.  Justice  Bayley  and  Mr.  Justice  Markby 

1870        ASRAFANNISSA  BEGUM  (Petitionee)  v.  SYAD  INAET  HOSSEIN 
MaiJ  6'       •  (Opposite  Party)  * 

24  and  25  Vict.,  c.  104,  a,  15—  Jurisdiction—  Power  of  the  High  Court —Review. 

The  lower  Appellate  Court  admitted  a  petition  for  a  review  of  its  judgment  after 
alapse  of  ninety  dayB  from  the  date  of  the  decision  without  recording  that  just 
and  reasonable  cause  for  the  delay  had  been  shewn. 

On  an  application,  under  section  15  of  the  Charter  Act  to  the  High  Court  to  set 
aside  the/>rder  of  the  lower  Court,  ou  the  ground  that  that  Court  had  no  jurisdic- 
tion to  entertain  an  application  for  review  after  a  lapse  of  ninety  days,  without 
recording  that  there  was  just  and  reasonable  cause  for  the  delay,  the  High  Court 
refused  to  interfere. 

AsrapannisSa  petitioned  the  Court  as  follows : — 

''One  Syad  Inaet  Hossein  sued  your  petitioner  for  the 
"recovery  of  315  bigas  as  maintenance  due  under  an  agree 
"ment  dated  9th  August  1855,  alleged  to  have  been  executed 
by  your  petitioner  in  favor  of  one  Nazimannissa,  whose 
rights  under  it  were  sold  in  execution  of  decree,  and  purchased 
by  the  aforesaid  Syad  Inaet  Hossein  on  26th  July  1866. 
ss  The  Court  of  first  instance  dismissed  the  plaintiff's  claim; 
"  on  appeal  by  the  plaintiff,  the  Judge  of  Patna,  on  the  23rd 
"  June  1868  confirmed  the  judgment  of  the  first  Court,  with 
"  regard  to  a  portion  of  the  claim,  and  remanded  the  case  with 
regard  to  the  remainder. 

"On  21st  August   1869,  the  plaintiff  filed  an  application  for 
review  of  the  aforesaid  judgment,  and  the  Court  of  appeal 
"  thereupon  altered  its  former  judgment. 

Your  petitioner  submits  that  this  last  order  is  liable  to  be 

set  aside,  inasmuch  as  the  plaintiff's  application  for  review 

"  has  been  admitted  without  any  valid  cause  being  made  out 

"  for  the  delay,  notwithstanding   the  application  for  review  was 

cf  filed  more  than  ninety  days  after  the  date  of  the  decree  of  the 

*  Rule  Nisi,  No.  334  of  1870. 
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•  *  Appellate  Court.    Your  petitioner  therefore  prays  that  a  rule       WQ 
"be  issued  upon  the  aforesaid  Inaet  Hossein  to  show  cause Abrafaknibsa 
"  why  the  order  passed  by  the  Judge  of  Patna  in  his  appli-        B^0M 
u  cation  for  review  be  not   set  aside,   and  the  original  decree,  StAD  Ixast 
"  dated  23rd  June  1868,  be  not  restored."  Hossn* 

A  rule  nisi  was  thereupon  issued  calling  upon  Syed  Inaet 
Hossein  to  shew  cause,  within  twenty  one  days  of  service  •£ 
notice  npon  him,  why  the  order  of  the  Judge  of  Patna  passed  upon 
the  application  for  review  of  the  said  Inaet  Hossein  should  not  be 
set  aside  as  passed  without  jurisdiction,  upon  the  ground  that  it 
did  not  appear  that  the  application  for  review  had  been  present- 
ed within  the  period  of  ninety  days  from  the  date  of  the  former 
decree,  or  that  any  Just  and  reasonable  cause  had  been  sl\ewn,f  or 
the  same  not  having  been  presented  within  the  said  period  of 
ninety  days,  or  that  the  question  whether  there  was  any  reasonable 
cause  for  the  delay  had  been  in  any  way  considered  by  the 
Judge,  and  also  upon  the  ground  as  to  whether  the  plaintiff 
having  elected  to  adopt  and  act  upon  the  order  of  the  23rd  June 
1868  was  not  bound  by  the  same. 

Munshi  Mahotntd  Yusaff  (Mr.  Gregory  with  him)  shewed 
cause.  He  contended  that  the  mistake  of  a  Judge  to  administer 
the  law  properly  did  not  constitute  an  improper  exercise  of 
jurisdiction.  The  case  wfts  cognizable  by  the  Judge.  He  was 
fully  empowered  to  entertain  any  application  for  a  review  of 
his  own  judgment ;  and  if  he  had  committed  a  mistake  in  not 
recording  his  reasons,  when  the  application  was  made  after  a 
lapse  of  ninety  days,  a  mistake  of  law  was  not  an  improper 
exercise  of  jurisdiction. 

Baboo  Barnes  Chandra  Hitter,  in  support  of  the  rule,  contend- 
ed that,  under  section  377,  Act  VIII  of  1859,  the  question *was 
one  of  jurisdiction.  The  Court  is  not  empowered  to  entertain 
an  application  for  review  after  a  lapse  of  ninety  days  form  the 
date  of  the  decree,  unless  just  and  reasonable  cause  be  shQwn  to 
the  satisfaction  of  the  Court  for  not  having  preferred  the  appli- 
cation within  the  limited  period.  The  present  case  is  distinguish- 
able from  a  case  where  a  Judge  misunderstood  or  misinterpreted 
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*SW       the  law,    Here  he  had  no  power  to  receive  the  petition,  unless 

^^tooii*1*  su®c^en*  cause  was   shewn  to  his  satisfaction  for  the  delay, 
v.          Mahomed  Oazi  Chowdhry  v.  Dullab  Bibi   (1)  is  in  point. 

gYAD  Inaet 

(l)Be/ore  Mr.  Justice  Baylty  and  J  us  tics  The  defendant,  appellant,  now  before 

8%r  0.  P.  Hobhouse,  BarU  us,  takes  a  preliminary  objection  to  the 

The  Sth  January  1869.  entertainment   of  the  suit.  He   argues 

XAHOMED  GAZI  CHOWDHRY  an»  that  the  refusal  to  permit  the  plaintiff 

another  (Defendant)  v.  8  AIM  ATI  to  sue  as  a  pauper  was  finals  that  the 

DULLAB  BIBI  (Plaiktiff).*  application  for  review  was  in  the  nature 

of  a  "subsequent  application  of  the  like 

Baboo  Srinath  Dae  for  appellants.  "  nature" ;  and  that  within  the  meaning 

of  section  810  of  the  Code,  the  Court  had 

Baboo  Nalit  Chandra  Sen  and  Moulvi  no  jurisdiction  to  entertain  and  grant 

Byad  Murhamvt  Hoeeein  for  respond-  such  application. 

ents'  On  the  other  hand,  the  plaintiff  con- 

HobhoubB,  J.— The  facts  of  this  case  tends  that  the  application  was  not  in  tb- 

on  the  sole  contention  now  before  us  are  nature  of  a  second  application  for  per- 

these :—  mission  to  sue  as  a  pauper,  but  in  the 

On  the  4th  September  1865,oorrespond-  nature  of  an  application  for  review ;  that 
ing  with  the  20th  Bhadra  1272, the  plain-  the  Court  below  had  jurisdiction  to  en- 
tiff,  who  is  the  respondent  before  us  tertainit,  and  so  had  jurisdiction  to  deter* 
applied  under  section  299  of  Act  Till  mine  the  suit. 
of  1859,to  be  aUowed  to  sue  as  a  pauper.  The  point  has  been  very  ably  argued 

On  the  22nd  Bhadra  1272  (Septera-  by  the  pleader  for  the  plaintiff,   Baboo 

ber  Sth,  1865),  the   plaintiff  was  ex-  Nalit  Chandra  Sen,  and  for  myself  I 

amined;    and  after  such  examination,  must  say  that  his  arguments  impressed 

a  day  was  fixed  for  the  hearing  of    the  me  at  first  sight  convincingly,  and  that 

application  on  the  question  of  pauper-  on  a  point  on  which  I  was  in  the  first 

ism  under  section!  305  and  following  of  instance  against  him.     But   on  a  full 

Act  VIII  of  1859.    Evidence  was  sub-  consideration  of  the  bearings  of  the  case 

sequently  taken  on  both  sides  on  the  we  are  compelled,  I  think,  to  give  judg- 

quest{on  of  pauperism,  but  that  question  ment  against  the  plaintiff  On  another 

was  not  at  that  time  determined  by  the  ground.    We  find,    without  expressing 

Court,  but  the  Court,  on  the  7th   June  any  opinion  as  to  whether  the  Court's 

1866)oorresponding  with  the  25th  Jaishta  refusal  to  allow  the  plaintiff  to  sue  as  a 

1273,  rejected  the  plaintiff's  application  pauper  was  final,  or  whether  sny  appli- 

to  be  aUowed  to  sue  as  a  pauper,  the  cation  for  review  could  or  could  not  be 

ground  of  rejection  being  that,  within  entertained,  that  the  application  in  ques- , 

the  meaning  of  section  304  of  the  Code  tion  was  not  made  within  ninety  days  of 

of  Civil  Procedure,  the  claim  was  barred  the  order  to  whioh  it  ref  erreo%and  not  only 

by  the  Statute  of  Limitation.  was  this  so,  but  no  just  and  reasonable 

On  the  7th  May  1867,  the  plaintiff  cause  was  stated,  much  less  shewn,  to  the 

applied  for  a  review  of  the  judgment ;  lower  Court  why,  after  such  a  lapse  of 

that  review  was  granted,and  the  plaintiff  time  vim.;  eleven  months,  it  should  have 

was  permitted  to  sue  as  a  pauper,  and  entertained  the  application  for  review* 

finally  obtained  a  decree  in  his  favor  in  It  follows,  therefore,    that,  in    Bhama 

tne  Court  below.  Churn   Chuckerbutty  v,  Bindabun  Chwn* 

*  Regular  Appeal,  No.  18  of  1868,  from  a  decree  of  the  Judge  of  Tipperah,  dated 
the  20th  September  1867. 
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•  Batlkt,  J. — I  am  of  opinion   that  this   rule   ©ngjxfc    to   be        ^870 
discharged  with  costs.     The  ground  of  this  application  which,  **£££"* 
is  made,  under  section  15  of  the  Charter  Act,  is  that,. whereas         v. 
the  lower  Court  admitted  the  review  after  a  period  of  ninety     hossmn* 
days,  without  recording  any  reasons  for  having  been  satisfied 
that  there  was  good  and  sufficient  cause  shewn  for  the  delay, 
the  lower  Court  acted  without  jurisdiction.     A  case    has    been* 
cited,  Mahomed     Gaze     Chowdhry     v.     Dullab>  Bibi.    (1),    in. 
which  it  is  said  to  have  been  held  that  such  an  act  would  be 
without  jurisdiction.    Now,  in  the  first  place,. that  case  was  one- 
of  regular  appeal,  this  is  one  under   section   15  of  the  Charter 
Act,     I  cannot  admit,  as  we  are  asked  to  admit,  the  principle  * 
that    an  application    under  section.    15  [must    necessarily  be 
governed  by.  dicta  in  regular  appeals,  nor  that  where  one  Judge  > 
of  one  Division  Court  s  passes  an  opinion  different  from  that 
passed  by  another  Division  Court,  it  must    be  considered  a  con- 
flict of  decision,  and  necessitate  a  reference  to  a  Full  Bench. 

It  is  said  that  this  is  a  case  in  which  the  Judge  acted  without 
jurisdiction r  because,  until  he  complied  with  the  requisition  of . 
the  law  in.  regard  to  the  admission  of  reviews  after  ninety  days,r 
that  is  to  say,  stated  that  he  was  satisfied  that  there  was  good  and 
sufficient  cause  for  the  delay,  he  could'  not  admit  the  applica- 
tion and  try  the  case,  therefore  had  no  jurisdiction.    I*  think  tt 
however;   that  in  this  case  the  lower    Court  had  jurisdiction ,. 
although)  it  may  have  failed  in  actually  carrying  out- all  the  par- 
ticulars of.  the  law.     It  is  not  in  every  case  where  a  Judge  does 
not  comply,  with,  all  the  provisions  of  the  law  that  he  acts  with- 
out jurisdietion^and  it  isolear  that  in  this  case  the  cross-litigation > 
which  was  going:  on  between  the  parties  and  the    reasons  which  - 

der  Roy  (2),  the  lower  Court    had  no  Bavlbt,J. — I  concur  in  thinking  that 
jurisdiction  to  entertain  the  application  the  application  Jor  review  was  altogether 
for  review,   and.'  had  no  jurisdiction,  too  late ;  that  no  good  and  sufficient  cause  * 
therefore,  to  entertain  the  suit  founded'  was  shewn  for  the  delay ;  and  that  there* 
on  the  admission- of  that  application.  fore  the  application  could  not  be  enter- 
In  this,  view  of  the  case,  I  think  that  tained. 
the  plaintiff's  suit  must  fail ;  that  the  I    entirely  concur   with  Mr.  Justice* 
decision  of  the  Court  below  must  be  Hobhouse  as  to  the  able  manner  in  whicli 
aet  aside,  and  the  appellant  get  a  decree  the  case  has  been  argued  by  therespon- 
wtthall  costs  of  this:  Court  and  of  the  ents*  pleader,  Baboo Nalit  Chandra  Sen.. 

Court  below. 

(1)  See  Ante,  p.  818.  (2)  9  W.  B.,  181. 
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1&7Q       are  recorded  in  the  pleadings,  viz.  that  the  High  Court  decision" 

^*BegumI88A  **  one  ca8e>  migkt  affect  the  rights  of  the  parties  in  another,  are 
v.         circumstances  which  the  Judge  of  the  lower  Court  could,  and  it 
HosasiN.     must  be  presumed  he  did,  look  to  and  consider  a  sufficient  cause 
for  admitting  the  review. 

It  has  been  held,  by  almost  concurrent  decisions  of  this  Court, 
that  ordinarily  cases  under  section  15  of  the  Charter  Act,  should 
only  be  admitted  when  the  Judge  has  refused  a  jurisdiction 
which  he  has,  or  exercised  a  jurisdiction  which  he  has  not. 
Without  saying  that  the  terms  of  this  section  do  not  enable  us 
to  go  beyond  that,  I  will  simply  confine  myself  to  saying, 
following  those  decisions,  that  under  the  circumstances  of  this 
case,  although  the  admission  of  the  review  by  the  Judge  after 
the  lapse  of  ninety  days,  without  specifying  any  reasons  for  his 
being  satisfied  as  to  the  reasonableness  of  the  delay,  may  not  have 
been  in  exact  accord  with  the  course  of  procedure  prescribed, 
still  it  was  not  without  jurisdiction  ;  nor  is  it  a  case  otherwise 
in  which  we  should  exercise  the  extraordinary  powers  vested  in 
us  under  section  15  of  the  Charter  Act.  I  would  discharge  the 
rule  with  costs. 

Mabkby,  J. — I  also  think  that  this  rule  ought  to  be  discharg- 
ed. The  facts  of  the  case  are  peculiar.  There  were  two  con- 
current suits,  in  one  of  which  InaetHossein  was  seeking  to  recover 
the  arrears  of  a  monthly  payment  which  he  had  bought  in  execu- 
tion of  a  decree  against  Nazimannissa,  and  the  other  was  a  suit  in 
which  the  person  entitled  to  the  monthly  payment  was  seeking  to 
set  aside  this  sale.  The  Judge  in  appeal  had  disposed  of  both  the 
suits  in  a  manner  which  was  adverse  to  the  claim  of  Inaet  Hossein. 
Inaet  Hossein  then  appealed  to  this  Court  in  one  suit  only, 
not  being  able  to  appeal  in  the  other,  as  it  was  a  suit  to  recover 
money  below  rupees  500.  Then,  when  this  Court  on  appeal 
revrsed  the  decision  of  the  Judge  below  in  the  case  before  it, 
the  Judge  thought  it  proper,  although  ninety  days  had  elapsed,  to 
give  Inaet  Hossein  an  opportunity  of  having  what  then  became 
a  manifest  error  in  the  judgment  in  the  other  suit  corrected  by 
way  of  review.  This  seems  to  me  to  be  almost  precisely  the 
same  thing  as  was  done  by  Kbmp  and  Glover,  JJ.,  in  Sztito  Sur- 
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run  Ghoml  Bahadoor  v.  Tarini    Churn  Ghose    (1).     Whether  or        ^°   . 

not,if  the  order  which  the   Subordinate  Judge  made  in  admitting  AB1^^4a4A 

the  review  were  now  before  us  on  appeal,  we  should  say  that  the  v. 

Judge  was  right  in    making    that    order   is  a    wholly  different     HoLwjf" 

question.    I  would  rather  have  said,    with  the  greatest  respect 

for  the  opinion  of  the  two    learned    Judges,   that  the  Judge  was 

not  right,  bat  that  is  not  a  circumstance  which  should  induce  us 

to  exercise  the    extraordinary  power    of   superintendence  which 

we  possess  under  section  15  of   the  Charter    Act,    and  set  aside 

the  order  of  the  Judge    passed  in  the    case  now    before  us.    It 

may  not  be  easy  to  say  exactly  what    degree  of    illegality  in  the 

proceedings  of  a  Judge  will    deprive  him   of    jurisdiction,  nor  is 

it  in  the  least  degree    necessary    that    we  should    in    this  case 

exactly    define    what    the    limits    of  his   jurisdiction  are.     As 

pointed  out  by  Mr.  Justice  Bayley,  our  action  under  section  15 

is  wholly  discretionary  ;  and  looking  to  the  peculiar  circumstances 

of  this  case,  and  to  the  fact  that    the  Judge    was  only  trying  to 

keep  consistency  between  the  two  suits,  in  accordance  with  what 

the  High  Court  laid  down  as  the    law,  I    am  of  opinion  that  we 

should  not  interfere  in  it. 

I  may  add  that  I  should  not  be  inclined  to  agree  in  the  view 
which  Mr.  Justice  Hobhouse  is  said  to  have  taken  in  Mahomed 
Gazee  Ghowdhry  v.  Dullab  Bibi  (2)  that  this  is  an  order  which 
in  any  sense  can  be  said  to  be  made  without  jurisdiction. 

Rule  discharged. 


Before  Mr.   Justice  Bayley    and  Mr.  Justice  Marfc&y. 

BBAWABAL     SING     (Dffbndant)   v.  MAHARAJA  RAJENDRA    PRATAP  ^0 

SAHOY    BAHADUR    (PlIintiff).*  pety#  10. 

Benami  Purchase—Suit  for  Confirmation  of  Possession  and  Declaration  of 
Titte-Revieuh—Decree~Ihdaratory  Becree^Res  Adjudicate* 

A,  brought  a  suit  for  a  debt  against  B.,  obtained  a  decree,  and  attached  certain 
laad  in  execution.  C,  interrened,claiming  the  property  as  his ;  button  the  28th  March 
1868,  his  claim  was  disallowed,  on  the  ground  that  in  two  suits  previously  brought 
against  Cand  others  for  possession  of  the  same  property,on  the  30th  December  1863 


•  Regular  Appeal,  No.  108  of  1869,  from  a  decree  of  the  Subordinate  Judge  of 
Sarun,  dated  the  25th  February  1869. 

(\)  3  B.  L.  R.,  A.  0.  287.  (2)  Ante,  p.  318. 
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1370         by  X.  and  Y.,  whose  interest  had,  pending  the   suit,  been  purchased  by  B„  ithtfl 
Bhawabal     keen  decreed  that  the  land  belonged  to  B.  The  decrees  in  these  anits  were  dated 

Sing         l3thand  19th  January  1364  ;  they  were  in  favor  of  B.,  and  ran  in  his  name  alone.  C 

M  w  *  a.t  a    ^a<^  Purbhaaed  a  moiety  of  the  property  at  an  auction-sale  on  the    7th  March  1859 » 

Basexdaa    ^-  *n<*  Y.  claimed  under   a  pre-existing  mortgage   over     the  same  property,  the 

Pratap  8a-    equity  of  redemption  under  which  had  been  foreclosed. 

hoy  Bahadur,     c   now  bronght  a  suit  against  A.  and  B.  for  confirmation  of  his  possession,  and  a 

declaration  of  his  title  to  the  property.  He  alleged  that  B-  was  his  servant,  and 
had  purchased  the  interest  of  X.  and  Y.  in    the  property    benami  for  him  ;  that  he 

(C.)  had  made  the  purchase  with  his  own  money  in  the  name  of  B. ;  that  the  suite, 
originally  brought  by  X.  and  Y.,  had  really  been  compromised ;  that  while  the  de- 
crees of  the  13th  and  19th  January  1864  were  nominally  in  favor  of  B.,  they/  were 
really  in  his  (C.'s)  favor ;  and  that  the  suit  brought  by  X.  and  Y.  had  been  allowed 
to  proceed  in  B.'s  name,  in  order  that  C.'s  title  might  be  strengthened  by  a  decree 
in  his  favor,  B.  being  only  nominally  the  decree-holder.  C.  also  stated  that,  since 
his  purchase  on  the  7th  March  1859,  he  had  always  been  in  possession,  and  he  dated 
his  cause  of  action  from  the  28th  March  1888,  when  hiaclaim  to  the  property  which 
had  been  attached  by  A.  in  his  snit  against  B.  was  disallowed. 

The  Subordinate  Judge  gave  a  decree  in  favor  of  the  plaintiff  €. 

B.  alone  appealed  to  the  High  Court. 

Held,  that  C.  not  having  been  disturbed  in  his  possession,  and  seeking  a  deolam* 
tion  of  his  title  only  and  no  relief,  should  have  stated  clearly  and  precisely  what 
that  title  was  ;  that  as  against  A.,  who  had  not  appealed,the  decision  of  the  Subordi- 
nate Judge  was  final  j  that  as  between  B.  and  C.  the  matter  was  res  adjudicate  ; 
that  C.  could  not  go  behind  the  decrees  of  the  13th  and  19th  January   1864r  which 

had  been  passed  in  favor  of  B.,  and  show  that  the  purchase  by  B.  and  subsequent 
decrees  were  really  benami  for  C.  and  in  his  favor.  A  decree,  until  it  is  set  aside 
is,  between  the  parties  to  it,  conclusive  both  as  to  the  rights  of  those*  parties 
and  the  character  in  which  they  sue. 
»  On  application  for  review  of  judgment,  held  a  party  applying  for  a  review  of  judg- 
ment must  show  that  there  is  good  and  sufficient  cause  for  grating  the  review  before 
he  can  be  heard  to  argue  that  the  decision  is.  erroneous.  In  so  showing  cause  (Jirst} 
no  point  can  be  raised,  which  has  been  already  discussed  and  deoidedon  the  origin* 
hearing  of  the  appeal ;  and  (secondhj)  no  new   point,  which  has  not  been  raised  at 

the  hearing  of  the  appeal,  can  be  argued  on  the  application  for  review. 

The  plaintiff  in  this    case    was    Maharaja    Rajendra   Pratap 
S  ahoy  Bahadur. 

The  defendants  were  Bhawabal  Sing  and  Chartarbhuj  Das. 

The  suit  was  brought  on  the  2nd  July  1858,  in  the  Court  of 
the  Subordinate  Judge  of  Sarun,  under  the  following  circum- 
stances : — 

The  plaintiff  alleged  that  certain  persons,  named  Jitan  Lat 
and  Udit  Narayan,  were  originally  the  proprietors  of  an  8-anna 
share  in  Mauza  Mahnar.     On  the    7th  March  1859,  the  interest 
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of  the  soiia  of  Jitan  Lai,  t.  e.  4-annas,   was  sold  by  the  Court        1870 
in  execution  of  a  decree.     The  plaintiff  purchased  and  entered  Bhawabal 
into  possession.     Prior  to  this,  however,    Jitan  Lai   and  Udit  „, 

Narayan  had  executed  a  deed  of  mortgage,  in  favor  of  one  Sara-  Maharaja 
bhu  Tewari,  and  Sambhu  Tewari  had  sold  one-half  of  his  PratapSa- 
rights  to  Tiag  Ali,  and  the  other  half  to  Tilack.  H0T  Bahad w 

In  the  year  1863  two  suits  were  instituted,  one  by  Tiag  Ali 
against  the  present  plaintiff,  Bajendra  Pratab  Sahoy,  and  three 
others ;  and  the  other  by  Tilack  against  the  same  persons.  The 
suits  were  exactly  identical,  except  as  to  the  person  of  the  plain- 
tiff. Tilack  and  Tiag  Ali,  each  s6ught  to  recover  possession 
of  4-annas  of  Mauza  Mahnar,  each  founding  his  title  on  the  share 
which  he  had  purchased  on  the  mortgage  to  Shambhu  Tewari, 
the  equity  of  redemption  under  which  had  been  foreclosed.  In  each 
suit  also  the  defence  was  that  this  mortgage  was  a  fraudulent  one. 

While  these  suits  were  going  on,  that  is  to  say,  on  the  30th 
December  1863,  Tilack  and  Tiag  Ali  each  sold  their  rights 
to  Bhawabjtl  Sing,  the  first  defendant  in  the  present  suit. 
Bhawabal  Sing's  name  was  substituted  for  Tilack  and  Tiag 
Ali  respectively,  and  the  suits  proceeded. 

Early  in  the  year  1864,  these  suits  were  finally  heard  and 
decided  ;  and  in  each  suit  Bhawabal  Sing  obtained  a  docree  for 
possession  and  mesne  profits  against  Bajendra  Pratab  Sahoy  (the 
present  plaintiff)  and  the  other  parties.  The  decrees  were  dated 
13th  January  1864  and  19th  January  1864  respectively.  Execu- 
tion was  taken  out,  the  mesne  profits  were  assessed,  and  Bhawa- 
bal Sing  was  put  into  possession.  4 

Bajendra  Pratab  Sahoy,  the  present  plaintiff,  alleged  that 
the  purchase  which  was  made  in  the  name  of  Bhawabal  Siug 
was  really  a  purchase  by  himself  with  his  own  money  in  the 
name  of  Bhawabal  Sing,  his  servant.  That  he  made  the  pur- 
chase, with  a  view  to  strengthen  his  title,  which  he  had  ac- 
quired at  the  auction-sale  of  Jitan  Lai  and  Udit  Narayan' s  in- 
terest in  the  property  on  the  7th  March  1859,  fearing  that 
such  title  might  be  injured  by  the  previous  mortgage  in 
favor  of  Sambhu  Tewari,  whose  interest  in  the  property  had 
been  purchased  by  Tilack  and  Tiag  Ali ;  that  the  suits  insti- 
tuted by  the    last  named  persons  on  the  30th  December  1863 
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wo        wero  really  compromised,  and  that  they  were  merely  allowed  U> 

Bha#abal    proceed  in  his  servant's  name,  in  order  that  he  might  obtain  a 

£*°        decree  for  his  master's  benefit ;  moreover  that,  in  fact,  Bhawabal 

Mahaiaja    Sing  never  did  remain  in  possession  of  the  property,  although 

Pratap  Sa-   it  always  stood- in  his  name ;  and  that  subsequently  on  quarrels 

hoyBahadu*  arising  between  himself  and   the  defendant,  Bhawabal  Sing,  tho 

latter  set  up  a  fraudulent  claim  to  hold  the  property  in  suit  as 
his  own. 

On  the  22nd  April  1867,  Chatarbhuj  Das,  defendant  No.  2, 
claiming  to  be  a  creditor  of  Bhawabal  Sing,  obtained  a  decree, 
applied  for  execution,  and  attached  this  property. 

The  plaintiff  stated  this  to  be  a  collusive  proceeding  between 
Chatarbhuj.  and  Bhawabal  Sing,  and  that  (plaintiff)  applied 
to  the  Principal  Sudder  Ameen,  in  whose  Court  the  decree 
was,  under  section  246  of  the  Code  of  Civil  Procedure,  to 
release  the  property  from  attachment,  on  the  ground  that  it 
belonged  to  himself,  and  not  to  Bhawabal  Sing.  The  Principal 
Sudder  Ameen  on  the  28th  March  1868  refused  to  release  the 
property. 

The  plaintiff  then  bronght  this  suit,  in  which  he  asked  for  con- 
firmation of  his  possession  and  a  declaration  of  his  title  to  an 

8-anna  share  in  Mauza  Mannar,  to  protect  his  property  from 
execution  by  setting  aside  the  proceedings  taken  by  Chatarbhuj 
upon  the  decree  of  22nd  April  1867,  and  to  ordered  his  name  to  bo 
registered  in  the  Collector's  books  as  owner.  The  plaintiff  based 
his  title  upon  his  purchase  in  the  name  of  Bhawabal  Sing,  dated 
the  30th  December  1 863.  He  dated  his  cause  of  action  as  arising 
an  the  28th  March  1868,  when  his  claim  to  the  property  in -dis- 
pute, which  had  been  attached  by  Chaterbhuj  in  his  suit  against 
Bhawabal  Sing,  was  disallowed  by  the  Principal  Sudder  Ameen. 
Both  defendants  in  their  written  statements  asserted  that  the 
property  belonged  to  Bhawabal  Sing,  and  not  to  the  plaintiff,and 
both  relied  on  the  decrees  of  the  13th  and  19th  January  1864, 
under  which  Bhawabal  Sing  recovered  possession  of  the  property 
against  the  present  plaintiff. 

The  issues  in  the  suit  were  settled  on  the  10th  Decomber  1868. 
The  following  issues  were  fixed  by  the  Subordinate  Judge  : — 

First. — Whether  or  not  tbe  plaintiff  is  in  possesssion  of  the  dis- 
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jtated  property ;  and,  if  not,  whether  or  not  the  claim   for  confirm-       1870 
ation  of  possession  can  be  sustained  f  Bhawabal 

Second. — Whether  the  defendant,   Bhawabal   Sing,  was   the  v, 

actual  purchaser  of  the  disputed  property,  or  was  he  a  mere    h.^^'* 
nominal  purchaser   and  a  servant  of  the  plaintiff?  Pratap  Sa- 

The  defendant  asked  the  Subordinate  Judge  to  fix  two  other 
issues : — 

Whether  the  plaintiff's  suit  was  barred  by  the  decrees  of 
13th  January  1864  and  19th  January  1864  respectively  ? 

Whether  the  plaintiff's  suit  would  lie  ? 

The  Subordinate  Judge  refused  to  add  these  two  issues.  Upon 
the  issues  fixed,  the  Subordinate  Judge  found  that,  ever  since 
the  purchase  in  1863,  the  plaintiff  had  been  in  possession.  He  also 
found  that  Bhawabal  Sing  was  not  the  actual  purchaser  of  the 
disputed  property,  but  that  he  was  a  mere  nominal  purchaser  on 
behalf  of  the  plaintiff.  And  upon  this  finding,  he  gave  a  decree 
declaring  that  the  plaintiff  should  be  confirmed  in  the  possession 
of  the  disputed  property  as  heretofore,  and  should  get  his  name 
registered  in  the  office  of  the  Collector,  and  that  the  summary' 
order  of  '*  tliis  "  Court  (1)  should  be  set  aside. 

The  defendant,  Chatarbhuj,  did  not  appeal  against  this  decision. 

The  other  defendant,  Bhawabal  Sing,  alone  appealed. 

The  argument  was  mainly  confined  to  the  four  following 
grounds  of  appeal  which  were  filed  inter  alia  : — 

First. — Notwithstanding  your  petitioner's  prayer,  the  lower 
Court  was  wrong  in  not  laying  down  an  issue  regarding  the 
present  suit  being  res  judicata. 

Second.— It  the  kabala  dated  30th  December  1863  be  bena* 
mi,  your  petitioner  could  not  have  obtained  a  decree  against 
the  plaintiff,  if  that  fact  had  been  pleaded  in  the  case;  he  not 
having  raised  that  defence,  and  a  decree  having  been  passed  in 
your  petitioner's  favor  against'  him,  the  matter  is  clearly  res 
judicata. 

Third. — In  execution  of  that  decree,  your  petitioner  having 
obtained  possession,  of  the  property  in  dispute  from  the  hands 
of  the  defendants  (amongst  whom  the  present  plaintiff  was  one), 

(1)  t.  #.,  apparently,  the  order  of  the  Principal  Sadder  Ameen,  directing  the 
property  to  be  attached. 

44 
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18?°        and  afterwards  realizing  wasilat  also,  the  plaintiff  is  not  entitled 
Bhawabal    to  contradict  the  evidence  furnished  by  solemn  record  of  a  Court 

^         of  justice  by  showing  that  it  was  all  sham. 
Maharaja        Fourth. — There  is   no  tangible   reason  ascribed  by  the  plain- 
PhatapSa-   tiff  to  account  for  the  facts  of  the  kabala  of  1863  being  benami ; 
hoy  ahadur.  an£  .£  ^q  statements  made  by  Binda  Lai  and  others  be  taken 
to  mean  that  recourse  was  had  to  this  benami  to  gain  an  advan- 
tage over  the  plaintiff,  co-defendant,  in  the  former  case,   such  a 
plea  should  not  be  heard  in  a  Court  of  Equity. 

Baboos  Rames  Chandra  Mitter  and  Makes  Chandra 
Chowdhry,  for  the  appellant,  contended  that  the  plaintiff  could 
not  go  behind  the  decrees  of  the  13fch  and  19th  January  1864, 
which  stood  in  the  name  of  the  defendant,  and  show  that  they 
were  really  in  his  favor.  Bihans  Kunwar  v.  Bihari  Lai  (1) 
was  relied  on  as  showing  that  the  policy  of  the  Procedure  Code 
was  not  to  allow  extrinsic  evidence  to  contradict  facts  appearing 
on  the  record  of  a  case.  Mussamut  Wafeeah  v.  Mussamut 
Shahaba  (2)  was  cited  in  support  of  the  argument  that  the 
question  as  to  the  right  of  Rajendra  Pratab  Sahoy  to  the  pro- 
perty was  res-adjudicata,  he  having  had  to  rely  on  his  purchase 
in  defence  of  the  previous  suits. 

Mr.  Allan,  for  the  respondent,  contended  that  the  plaintiff 
was  at  liberty  to  show  that  he  had  himself  brought  the  property 
in  the  benami  name  of  Bhawabal  Sing,  and  that  the  suits 
in  January  1864  were  in  fact  compromised.  Plaintiff  merely 
wished  to  have  the  title  which  he  already  possessed  strength- 
ened by  a  decree  of  Court.  The  cause  of  action  and  the  sub- 
ject-matter of  those  suits,  and  the  issues  to  be  tried,  were  wholly 
different  to  the  cause  of  action,  subject-matter,  and  issues  in 
the  present  suit.  The  question  was  therefore  not  res-adjudicata. 
In  pleading  res-adjudicata,  it  must  be  shown  that  the  cause 
of  action  was  the  same  in  the  two  suits — Mussamut  Munna 
Jhunna  Koonwur  v.   Laljee  Ray  (3),   Mahabeer  Pershad  v.  Laltn 

(1)  3  B.  L.  R.,  P.  B.,  15.  (3)  1  W.  R.,  121. 

(2)  8  W.  R.f  307. 
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Ram    Bahadur  (1)  ;  and    botween    the     same     parties— I7m£s  lsyo 

Chandra  Boy  v.  Nabin   Chandra  Mazumdar  (2),  Ghunder  She-  Bhawabal 

khur  Deb  Boy  v.  Doorgendro  Deb  (3)  t   Maharaj   Sing  v.  Mussa-  SlN0 

mut  Beela  Kooer   (4),  Rajah  Nugendur  Narainv.    Rughoo  Nath  Mahabaja 

NarainDey  (5),  Ram  Sarun  Singh  v.  Mussamut  Pran  Pearee(6)  Bajendra 
Bissessuree   Debee  v.  Jankee   Doss  Mohunt   (7)  ;   plaintiff   could  hoyBahadvr, 
prove  the  benami  nature  of  the   purchase  by  Bhawabal  Sing — 
Kalee   Mohun  Pal  v.   Bholanath  Chakladar  (8),  Chiniya  Mudali 

(1)  Be/or*  Mr  Justice  Kemp  and  Mr.  case  is  whether  the-present  suit  is  barred 

Justice  Qlover.  by   the    decree  made  in-a  former  emit* 

March  4th,  1869.  which  was   dismissed.    The  plaintiffs  in 

M AHABIR  PRASAD  v.   LALA  RAM  the  former  suit  were  Haronath  Roy,  Ra- 

BAHADUR.*  dha  Charan  Roy,  Chandra  Kumar  Roy, 

Kctcp,  J. — The  plaintiff,  special  res-  and  Kali  Prasanns  Roy.  The  plain  - 
pondent,  purchased  the  estate  in  dispute  tiffs  in  the  present  suit  are  Umes 
from  Baboo  Lai  Jha,  defendant  No.  1  ;  Chandra  Roy,  Radha  Charan  Roy,  and 
and  defendant  No.  1.  Baboo  Lai  Jha  Chandra  Kumar  Roy.  It  appears  to  me 
purchased  the  property  from  defendant  that  the  former  suit  cannot  be  said  to  be- 
No,  2,  Qopal  Lai.  Baboo  Lai  Jha  sued  between  the  same  parties,or  to  have  been 
Gopal  Lai  for  confirmation  of  possession,  brought  by  parties  under  whom  the  plain- 
registration  of  name,  and  establishment  tiffs  in  the  present  case  claim.  There- 
of right,  and  that  suit  was  dismissed,  fore,  the  present  suit  is  not  barred  by 
The  plaintiff  in  the  present  suit  purchased  section  2,  Act  VIII  of  1859.  Umes 
from  Baboo  Lat  Jha, during  the  pendency  Chandra  may  or  may  not  have  stated  in 
of  that  8uiL  The  Court  of  first  instance  the  course  of  the  former  suit  that  all  the 
has  substantially  held,  that,  because  the  interest  he  had  belonged  to  his  fatherf 
suit  of  Baboo  Lai  Jha  against  his  vendor  Haronath  Roy.  But  if  he  did  make  the 
was  dismissed, the  plain  tiff  (whose  rights,  statement,  it  will  not  alter  the  case  so 
we  may  observe,  arose  after  that  suit)  is  long  as  the  parties  to  the  two  suits  are 
precluded  from  bringing  the  present  suit  not  the  same,  and  they  are  not  the  same, 
under  section  114,  Aot  VIII  of  1859.  whether  some  of  them  are  merely  trus- 

The  present  suit  is  for  possession,  on  toes  for  the  others  or  not.  I  would  there- 

the  allegation  of  dispossession,  on  19th  fore  reverse  the  order  of  the  lower  Ap-. 

January  1$67>  which  is  long  after  thedfi-  pellate  Court,  and  remand  the  case  to.  « 

cision  passed  in  the  case  of  the  plaintiff's  that  Court,  to  be  tried  on  the  merits, 
vendor,  Baboo  Lai  Jha.     The  cause  of 

action  not  being  the  same  section  114  is  Baymcy,  J. — I  concur, 

clearly  not  applicable*  (3)  3W.R,  39. 

(2)  Before  Mr.  Justice  Bayley  and  (4)  W.  R.,  18C4,  320. 

3fr.  Justice  Macpherson.  (5)  Id.,  20. 

UMES  CHANDRA  ROY  v.  NABIN      (6)  1W.K,  166. 

CHANDRA  MAZUMDARf  (7)  Id.    162. 

December  ISth,  1868.  (8)  7  W.  R.,  138. 

Macphehson,  J. — The  question  in  this 

#  Special  Appeal,  No.  2247  of  1863,  from  a  decision  passed  by  the  Additional* 
Judge  of  Tirhoot,  dated  the  15th  June  1868,  reversing  a  decision  of  the  Moonsiff' 
of  Tajpore,  dated  the  31st  August  1867. 

f  Special  Appeal,  No*  928  of  1868,  under  Act  X  of  1859,  from  a  decision  passed 
by  the  Judge  of  Rajshahye,  dated  the  14th  January  1863,  reversing  a  decision  of 
the  Deputy  Collector  of  that  District,  dated  the  17th  September  1867. 
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18fl>        y.  Venkhata  Ghella  Pillai  (1)  Srimut  Rajah  Mooto  Vyaya  Jin* 

Bhawabal  ganadha  Bodha   Oooroo  Sawmy  Periya  Odaya  Taver  v.  Katama 

v  Natchiar  (2),  Srimati  Sukhimani  Dasi  v.  Mahendra  Nath  Butt  (3). 

Maharaja       Markby,  J.,  after  detailing  the  facts  of  the  case,  and  observing 

?  Pratap  Sa-   that,  upon  the  proceedings    before    the  Court,  there  was  "  not 

hoyBahaduk,  t<  t^e  slightest  trace  of  the  suits  (viz.,  the  suits  decreed  in  favor 

'    "  of  Bhawabal  Sing  on  the  13th  and  19th  January  1864)  having 

"  been  compromised,"  and  that  the   decision  of  the  Subordinate 

Judge  against   Chatarbhuj,    who  had  not  appealed,  was  final, 

continued  : — 

The  Subordinate  Judge  was  clearly  wrong  is  not  raising  the 
issue  whether  the  plaintiff's  suit  was  barred  by  the  decrees  of  the  . 
13th  and  19th  January  1864  respectively,  and  I  am  at  a  loss 
to  understand  why  he  did  not  do  so.  We,  therefore,  have 
raised  it  in  the  terms  proposed  ;  and  having  hearo^  the  argument 
upon  it,  I  think  it  ought  to  be  decided  in  favor  of  the  defendant 
Bhawabal  Sing. 

I  wish  to  observe  that  the  case  now  stands  as  a  simple  one 
between  the  plaintiff  on  the  one  hand,  who  seeks  to  have  his 
title  to  this  property  declared,  and  the  defendant,  Bhawabal 
Sing,  on  the  other,  who  denies  that  title.  There  is  no  relief 
prayed  as  against  the  defendant,  Bhawabal  Sing  ;  the  plaintiff 
himself  asserts  that  he  has  been  up  to  this  moment  in  full  enjoy- 
ment of  his  rights,  and  the  only  relief  prayed  in  this  suit,  as 
consequent  upon  the  declaration,  is  that  certain  proceedings 
should  be  set  aside,  to  which  Bhawabal  Sing  was  not  a  party. 

The  allegation  that  these  proceedings  were  taken  by  the  two 
defendants  in  collusion  has  been  entirely  abondoned. 

Under  these  circumstances,  there  may  be  some  doubt  whether, 
under  the  rule  which  this  Court  has  several  times  laid  down 
that  no  declaratory  suit  can  be  maintained,  unless  some  act  has 
been  done  which  would  entitle  the  plaintiff  to  relief  if  asked 
for,  this  suit  could  be  maintained  at  all.  But  this  point  has  not 
been  argued,  and  I  do  not  place  my  decision  on  this  ground* 
I  point  out  the  condition  in  which  the  question  now  stands  before 
us,  for  the  purpose  of  shewing  that  in  this,  as  in  all  other*cases, 

where  the  plaintiff,  who  has  not  been  disturbed  in  his  possession, 

(1)3  Mad.  H,  C,  320.  tf)  4  B.  L.  R.,  P.  tt,  16. 

(2)  11  Moor's  I.  A.,  50. 
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seeks  for  a  declaration    of  his  title,  lie    must    state  clearly    and        Wp 

precisely  what  that  title  is.  BHSmQUL 

The  argument    on  the  part    of    the  defendant    is  that  we  are         v. 
bound,  by  the  decree    of  January   1864,    to  hold  that  Bhawabal    baSndba 
Sing  was,  at  that  date,    as    against  the    Raja,  entitled    to  hold   Pr**ap  Sa" 
this  property    as  his  own ;  and    that  any  titled    claimed  by  the 
$aja  prior    to  the  decree  is,  in    fact,    destroyed    by  the  depree*. 
He  does  not  contend  that,    if  the    Raja    claimed  any  title  which 
accrued  since  the  decrees,  that  the  decrees  would  then  be  a  bar  ; 
but  he  contends  that  they  bar  any   claim  to  a  title  which  accrued 
prior  to  the  decrees.     It  is  argued    that,  as  between  parties  to  a 
decree,  there  can  be  no  inquiry  "as  to  who  was  the  real    plaintiff 
or  the  real  defendant ;  that    is,  as  between  them,    the    decree  is 
conclusive. 

The  plaintiff  on  the  other  hand  denies  that,  except  under 
sections  259  and  260  of  the  Code  of  Civil  Procedure,  there  is 
any  restriction  whatever  on  the  right  of  parties  in  this  country 
to  shew  the  real  nature  of  benami  transaction,  and  he  con- 
tends that  the  rule,  as  to  the  conclusiveness  of  decrees,  must  be 
subject  to  the  right  of  any  of  tho  parties  to  shew  for  whose 
benefit  the  suit  was  carried  on. 

It  is  on  this  point  that  our  judgment  chiefly  turns.  I  think 
that  there  is  no  such  general  exception,,  as  is  -contended  for  by 
the  plaintiff,  to  the  rule  that  a  decree  of  Court  is  final  and 
conclusive  between  the  parties.  It  seems  to  me  that  it 
would  lead  te  endless  confusion  if  the  defendant  on  the  record 
could  shew  that,  so  far  from  being  really  a  defendant;  he  was  the 
plaintiff ;  that  so  far  from  judgment  having  been  recovered 
against  him,  he  had  really  recovered  judgment.  Not  a  single 
instance  has  been  adduced  before  us  of  the  benami  system 
having  been  carried  so  far,  and  though  it  may  be  too  late  for 
this  Court  to  abolish  that  pernicious  system  to  the  extent  to, 
which  it  is  established*  it  is  highly  desirable  not  to  introduce  it 
where  it  is  as  yet  unknown. 

It  is  hardly  necessary  to  observe  that  the  case  before  us  staitfft 
quite  apart  from  those  cases  where  a  third  perspn,  who  is  npt  on 
the  record  at  all,  comes  in,  to  shew  t}hat  a  suit  was  carried  on^ 
really  for  his  benefit.    It   also   standi    apart  from  those    cases 
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*370    4   where  a  person  on  the  record  seeks  to    shew  that  a  suit  was  car* 

B  a  aw  aba  l    ried  on  really  against  a  person  who  was  not  a  party  to  the  suit. 

°        This,    though  a    highly   inconvenient    practice,    has  been  very 

Maharaja,    frequently  allowed ;  and  to  such  cases,  the    present  decision  does 
Kajcndra  x  x 

Pbatap  Sa-  not  apply. 

hoyBahadur-      jq-Qr  nee(j  we    consider  in  this    case  the  reasons  why  a  person 

against  whom  an  adverse  decree  has  been  obtained  is  allowed,  in 
some  cases,  to  shew  cause  why  the  decree  should  not  be  executed. 
No  such  question  arises  here. 

What  I  hold  is  that  a  decree,  until  it  is  set  aside,is,  as  between 
the  parties  to  it,  conclusive  both  as  to  the*  rights  of  those  parties 
and  the  character  in  which  they  sue. 

It  follows  from  this  that  the    decrees    of    January  1864  are  a 
complete  bar  to  the  claim  of  the  plaintiff  to  have  declared  a  title 
by  purchase  in  1863,    which  is    flatly   inconsistent    with  those 
,  decrees. 

It  is  clear,  however,  that  the  decrees  would  be  no  bar  to  a 
title  which  the  plaintiff  claimed  as  having  accrued  since  those 
decrees  were  passed ;  and  it  is  easy  enough  to  see,  if  the  plain- 
tiff's case  be  a  true  one,  how  such  a  title  might  have  been 
created.  Not  being,  therefore,  quite  sure  what  the  plaintiff's 
case  really  was,  and  not  being  desirous,  even  in  appeal,  to  hold 
the  plaintiff  too  strictly  to  the  terms  of  his  plaint,  we  enquired 
of  Mr.  Allan  in  the  course  of  the  argument  if  he  relied  on  any 
new  title  acquired  since  the  decree.  He  replied  distinctly  that 
he  did  not,  but  that  he  relied  on  the  purchase  in  1863,  and  the 
confirmation  of  that  title  by  Bhawabal  Sing's  aots  since  the 
decree.  It  is  clear,  therefore,  that  the  plaintiff,  no  doubt,  for 
very  good  reasons,  is  desirous  to  carry  back  his  title  to  the  year 
1863,  and  that  is  exactly  what  I  think  he  is  unable  tx>  do. 

It  is  useless,  therefore,  to  enquire  further  into  the  facts.  I 
am  of  opinion  that  the  decrees  of  January  1864  are  a  complete 
answer  to  the  plaintiff's  claim,  and  that  the  decision  of  the 
lower  Court  should  be  reversed  on  this  ground,  and  the  plain- 
tiffs suit  dismissed  with  costs. 

We  were  very  much  pressed  to  go  into  the  questions  of  fact 
raised  and  decided  by  the  lower  Court,  and  to  decide  them 
contingently  on  our  decision  being  reversed  by  the  Privy  Coun- 
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tiil.     I  am  aware  that  that  course  has  been  recommended  by  the        1870 

Privy  Council  in  some  cases,  but  I  f.eel  sure  that  their  Lordships  bhawabal 

did  not  intend  to  take  away  our  discretion  in  such  cases,  and  I        Sl*° 

consider  that  there  are  in  this  case  the  strongest  reasons  for  con-  Maharaja. 

fining  the  discussion  within  the  narrowest  limits.  Pratap^Sa- 

hovBahadub. 

Bayley,  J. — I  think  we  cannot  go  behind  the  decrees  of 
January  1864,  and  that  here  the  plaintiff's  suit  is  barred.  We 
are  simply  asked  to  reverse  the  position  of  the  parties  to  the 
extent  of  giving  a  decree  against  the  defendant,  who  has  it  in 
his  favor,  and  to  transpose  it  in  favor  of  the  plaintiff,  who  has  no 
decree. 

I  concur  in  the  order  proposed. 

On  the  6th  July  1870,  the  plaintiff  applied  for  a  review  of 
the  above  judgments  upon  the  following  grounds,  which  were 
filed    with  the  petition  for  review : — 

1.  According  to  several  precedents  of  this  Honorable  Court, 
it  has  been  distinctly  ruled  that  the  benami  system  being  well 
known  and  recognized  in  this  country,  it  is  open  to  all  persons 
claiming  a  beneficial  interest  in  property  to  institute  suits,  for 
the  purpose  of  showing  that  property  purchased  in  the  name  of 
the  person  was  so  purchased  with  the  money  of  another,  who 
was  the  beneficial  owner  thereof.  In  the  present  suit,  such  evi- 
dence was  c  early  and  fully  adduced,  but  your  Lordships,  with- 
out any  enquiry  as  to  the  merits  in  respect  of  the  fact  of  bena- 
jni,  have  determined  that,  in  consequence  of  the  decisions  of 
13th  January  1864  and  19th  January  1864,  in  which  Bhawabal 
Sing,  being  a  benamidar  for  the  petitioner,  had  obtained  a  decree, 
such  decree  was  final,  and  no  enquiry  as  to  the  circumstances 
connected  with  that  decree  could  be  entered  upon. 

2.  Tour  Lordships,  by  declining  to  look  into  the  evidence 
as  to  the  payment  of  consideration-money,  undisturbed  posses- 
sion  by  petitioner  for  several  years,  and  the  express  acknow- 
ledgment of  Bhawabal  Sing  himself,  made  after  the  date  of 
the  decree  obtained  in  his  name,  have  shut  out  from  consider- 
ation the  admission  of  your  petitioner's  title  so  made  by  the  said 
Bhawabal  Sing  after  the  said  decree,  which  acknowledgment, 
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1870    .   your  petitioner   contends,  has  the  effect  of  re-opening  in  toto  fh& 
Brawabal   legal  operation  of  the  said  decree  whatever  that  may  be,  and 
S™°       establishing  your  petitioner's  title  as  undisputed  proprietor   of 
Maharaja    the  property  in  question. 

Prata^Sa-       3.     The  cause  of  action  in  the  present  suit,  and  the  subJQct- 
hot  Bahadur.  matter  thereof,  and  the  issues  to  be  tried,  are  wholly  separate  and 
distinct  from  the  cause  of  action,  subject-matter,  and  issues  in 
the  former  suit.     Section  2,  Act  VIII  of  1859,  does  not  apply. 

4.  In  the  former  case,  the  suit  was  by  Tiag  Ali  and  Tilak 
Pattak  against  your  petitioner,  Debi  Taranarayaiv  and  others, 
the  heirs  of  Jitan  Lai,  for  a  moiety  of  thb  property  called 
mokurrari,  of  which  the  Maharaja  was  a  purchaser  of  4  annas. 
There  is  nothing,  your  petitioner  submits,  in  law  to  prohibit  your 
petitioner  purchasing  the  former  plaintiff's  cause  of  action  in 
respect  of  8  annas,  and  securing  the  decree  for  the  same  in  the 
name  of  his  benamidar,  at  the  same  time  giving  up  his  right 
under  his  prior  purchase  at  auction  to  the  extent  of  4  annas. 

6.  As  your  Lordships'  judgment  differs  from  other  decisions 
of  this  Honorable  Court,  your  petitioners  pray  that  this  case 
may  be  referred  to  a  Full  Bench  for  an  authoritative  ruling  on 
the  matter  involved  in  this  appeal. 

6.  Tour  petitioner  was  ready  and  willing,  and  offered  to  lay  be- 
fore your  Lordships  the  oral  and  documentary  evidence  adduced 
by  your  petitioner,  but  your  Lordships  declined  to  look  into  the 
same,  whereby  your  petitioner  has  not,  he  submits,  had  a  full  and 
proper  investigation  of  his  case  accordingly  to  the  ruling  of 
their  Lordships  in  the  Privy  Council. 

Mr.  Vaul  for  the  petitioner  in  review.  [Baylet,  J. — Be- 
fore you  commence  your  argument,  I  must  observe  that  you 
were  not  in  the  appeal,  and  we  cannot  hear  you  in  anything 
beyond  or  contrary  to  what  was  then  advanced  by  Mr.  Allan.] 
[Markby,  J. — Mr.  Allan  argued  that  the  decrees  obtained  in 
January  1 864  were  not  res  judicata  between  the  parties.  You 
are  not  entitled  to  re-argue  that.]  I  am  entitled  to  argue  any 
point  upon  which  the  decision  of  the  Court  has  been  adverse  to 
my  client,  and  to  show  that  the  decision  was  wrong  and  contrary  to 
justice.     I  must  do  this  in  my  application  for  a  review,  for  the  pur- 
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-pose  of  showing  why  I  ask  for  it.  I  shall  not  be  entitled  to  a  re-       im 
hearing,  u&til  I  have  shown  that  there  is  a  good  and  sufficient    Brawabal 
reason  for  granting  me  a  review,  and  that  it  is  requisite  for  the  ends  ™* 

of  justice.  This,  if  I  may  be  allowed,  I  am  prepared  to  do  upon  Maharaj* 
the  arguments  of  fact  and  law  indicated  in  the  written  grounds  of  p^^g*. 
review  which  have  been  filed,  and  which  I  am  entitled  to  ui^e  HorBiaiDtja. 

now,  whether  they  have  been  raised  before,  fully  or  partially, 
at  the  original  hearing  of  the  appeal,  or  whether  they  have  not 
been  raised  at  all.  It  may  be,  should  my  application  be  admit- 
ted, and  a  notice  be  directed  to  issue  to  the  other  side  for  them 
to  appear  at  the  rehearing  of  the  case,  that,  at  such  rehearing, 
I  shall  repeat  the  same  arguments  as  I  desire  now  to  lay  before 
the  Court. 

When  a  motion  is  made  for  a  rule  nisi,  the  counsel  who  seeks 
the  rule  has  to  advance  oertain  statements  of  fact  and  argu- 
ments on  points  of  law  showing  the  necessity  for    the  rule. 

* 

These  arguments  have  to  be  repeated  for  the  purpose  of  making 
the  rule  absolute,  when  the  opposite  party  shows  cause  against 
>t.  To  avoid  such  repetition  of  argument  in  cases  of  review, 
a  practice  has  been  commonly  followed  of  issuing  a  notice  to  the 
opposite  party,  when  the  petition  for  review  and  written  grounds 
are  filed,  and  thus  the  arguments  on  the  application  for  review, 
and  the  arguments  for  and  against  the  review  itself,  are  heard 
simultaneously.  The  application  for  review,  and  re-hearing  on 
review,  become  one  proceeding. 

It  is  no  ground  {first)  to  prevent  my  showing  why  I  ask  for 
a  review  at  all,  or  (secondly)  for  stopping  my  argument  on  the 
re-hearing  in  review,  to  say, — "  these  arguments  were  raised  and 
"  considered  at  the  hearing  of  the  appeal ; "  or  to  say,—"  these 
"  arguments  were  not  then  raised ;  in  either  case  we  will  not  hear 
"  them  now."  What  third  course  can  be  adopted  f  If  an  argu- 
ment has  been  raised  on  the  hearing  of  the  appeal,  but  has  been 
misunderstood,  or  misapplied,  or  overruled  by  the  Court,  so 
that  the  justice  of  the  case  has  been  prejudiced  (it  lies  on  me 
to  show  this),  I  may  put  it  in  a  clearer  light,  proving,  if  I  «ati, 
that  the  Court  is  wrong  on  that  point. 

If  a  point  has  been  passed  over  by  the  pleader,  or  by  the 

Court,  through  inadvertence,  or  because  it  was,- at  the  time, 

45 
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1870  though  unimportant,   I  may  show  that  it  is  really  of  the  greatest 

Bh  awabix  importance ;  and  that>  as  affecting  the  justice  of  the  case,  it  should 

™  he  fully  and  carefully  discussed.    It  was  said  in  Janah  AU  v- 

Mahaeaja  Chandi  OharanDey  (1)  :    "  On  the  one  hand  a  review  is  to  be 

Rajendra 

Piutap  Sa-  rC  sought,  not  upon  the  same  arguments  upon  the  same  matter  and 
hotBahadur.  u  fjujfjg  already  placed  before  the  Court,  and  upon  which  judgment 
t(  has  been  given ;  and,  on  the  other  hand,  a  review  should  not 
"  be  allowed  upon  altogether  a  new  poiut  which  had  not  been 
"  taken  at  all  at  the  time  of  the  first  hearing  of  the  case,  though 
t(  full  opportunity  existed  for  doing  so." 

(1)  Before  Mr.  Justice  Bayley  and  Mr.  not  be  said  to  have  erred  in  our  former 

Justice  Markby  judgment  in  respect  of  a  point  on  which 

we  never  were  asked  to  give  judgment. 

JAN AB  ALI  (Dkebb-holdir)  v.  CHAN-  The  other  point  taken  is  that  re-oon- 

Dl  CH  ARAN  DEY  and  ahotker  (Judg-  sideration  of  the  oase  might  lead  as  to 

hsnt-dbbtors)  .*  form  a  different  view  of  the  construction 

The  5lh  March  1869.  of  the  decree.  I  do  not  think,  under  the 

rule  I  have'ref  erred  to  as  the  proper  one, 

Bayley,  J. —  I  am  of  opinion  that  this  that  we  ought  to  allow  a  re-hearing, 

application  for  review  must  be  rejected  because  a  repetition  of  the  very  same, 

with  costs.  arguments  which  had  fai  led  in  the  first 

A  new  point  as  to  the  jurisdiction  of  instance  might  succeed  in    the  second 

this  Court  has  been  raised  on  review,  and  The  principle  would  be  utterly  at  vari- 

it  is  urged  that  such  a  point  can  be  taken  ance  with  the  finality  of  litigation  re- 

at  any  time  and  in  review.  quired  by  law. 

I  think  the  proper  rule  as  to  reviews  I  would,  therefore,  reject  this  applica. 

is  that,  on  the  one  hand,  a  review  is  to  be  tion  with  costs, 
sought,  not  upon  the  some  arguments 
upon  the  same  matter  and  fact  already 

placed  before  the  Court,  and  upon  which  Markby,  J. — I  am  of  the  same  opinion* 

judgment  has  bean  given  ;  and.  on  the  I  think  it  is  quite  too  late  to  take  any 

other  hand,  a  review  should  not  bo  allow-  objection  as  to  jurisdiction  in  review 

ed  upon  altogether  a   new  point  which  after  the  Court  has   finally   decided  a 

liad  not  beenttaken  at  all  at  the  time  of  case  and  come  to  a  conclusion  upon  it. 

the  first  hearing  of  the  <oase,  though  full  This  disposes  of  the  first  objection. 

opportunity  existed    for  doing  so.  (Of  As  to  theotber  objectipn,I  quite  agree 

course,  I  do  not  mean    that   a  review  with  Mr.  Justice  Bayley  that  it  ought 

might  not  be  asked  for  on  new  evidenoe  not  to  be  allowed  to  be  taken.    I  think 

not  before  available,  but  such  is  not  the  it  is  altogether  an  abuse  of  the  rfeht  to 

plea  here.)  ask  for  a  review,  and  an  unwarrantable 

,  As  to  the  point  of  the  jurisdiction  now  waste  of  the  timd  of  Court  which  is  the 

nrged  before  us  for  the  first  time,  it  was  time  of  the  public,  to  attempt  to  reargue 

(as  admitted  by  the  pleader)  and  laid  a  point  which  has  been  once  considered 

before  us  ait  the  first  hearing.and  we  can-  and  decided  by  the  Court. 

#  Case  No.  3  of  1869.  Application  for  review  of  judgment  passed  by  Mr.  Justice 
ftayley  and  Mr.  Justice  Markby,  on  the  29th  November  1868,  in  Miscellaneous 
Appeal,  No.a894  of  1864. 
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I  do  not  dispute  the  truth  of  the   proposition  put  forward  in        im 
Prosunnonauth  Dutt  v.  Judoo  Nath  Paul  (1)  that    °  reviews  are  ^jJJJ** 
u  not  granted  merely  to  supplydefects  on  the  part  of  pleaders  in  v. 

€t  their  conduct  of  appeals."  Judges,  however,  may  be  presumed  rajendiu 
to  be  generally  acquainted  with  the  law  upon  every  material  Pr**ap  8a- 
point  in  the  case  before  them,  and  this  entirely  apart  from  what 
may  be  suggested  to  them  by  counsel.  A  Judge  is  competent  te 
decide  a  case  on  any  material  point,  even  though  such  point  has 
been  but  slightly  pressed,  or  even  passed  over  altogether  in 
argument.  The  Advocate  and  the  Judge  may  often*  take  oppo- 
site   view3    of  the  bearing  and  importance  of  some    particular 

m 

point.  If  any  such  material  point  has  been  passed  over*  in  the 
judgment  of  the  Court,  or  the  law  relating  to  it  has  been  mis- 
applied,  and  if  it  is  probable  that  a  full  or  further  consideration1 
of  the  point  will  lead  the  Court  to  a  different  conclusion,  the 
party  who  considers  himself  aggrieved  by  the  judgment  is  entitled' 
to  argue  it  in  review,  whether  it  has  been  raised  or  not  by  the- 
advocate  or  pleader  in  the  original  hearing  of  the  appeal. 

If  the  mere  fact  that  some  particular  point  has  been  previously 
discussed,  or  the  fact  that  it  has  not  been  discussed,  are  equally 
good  grounds  for  rejecting  a  review,  then  section  376**and'the 
other  sections  of  Act  VIII  of  1859  relating  to  reviews  may  as 
well  be  expunged. 

The  meaning  of  the  word  u  review, "  as  understood  in  Indian* 
Courts,  is  clearly  different  from  the  technical  meaning  of  the 
same  word  as  understood  in  the  Court  of  Chancery  in  England! 
A  review  is  admitted  in  the  Court  of  Chancery  in  England", 
for  the  correction  of  an  error  of  law  apparent  in,  the  decree,, 
and  not  for  the  correction  of  an  erroneous  judgment  orthe 
questioning  of  the  ratio  decidendi :  Musleah  v.  Muileah  (2).. 
In  these  Courts  the  word  review  has  no  such  technical 
signification.    Act    VII [    of    1859,   section    376,    enacts    that 

Any  person  considering   himself    aggrieved    by    a  decree  of  a 


4C 


(1)  9  W.  R,,  589.  hearing,"  which  fatter- is  more  analogous 

(2)  1  Boulnois,  68,  and  cases  there-  to  what  the  learned  counsel  contends  la- 
in considered.  S*4  also  Perry  y.  Phelps,  a  "  review,"  as  understood  by  the  Indiaik 
17  Ves.,  178,  where   Lord  Eldon  distin-  Legislature, 

guishet  between  a  "  renew"  and  a  "  re- 
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W*       «■  Court,  Ac.f  and  who  from  the  discovery   of  new  matter  of 

Baiuwaba*.  re  6Vidanoe  which  was  not  within  his  knowledge;  or  could  not  bo 

«,         "  adduced  by  him  at  the  time  when  the  decree  was  passed,   ojr 

IUhnd&a    u  from  any  other  good  and  sufficient  reason,  may  be  desirous  of 

^^5At   f<  obtaining  areview  of  the  judgmentpassedjag^ainsthim,may  *ppljf 

f  "  for  a  review  of  judgment  by  the  Court  which  passed  the  decree." 

In  section  378,  it  is  laid  down  that,  "  If  the  Court  shall  be  of 

"  opinion  that  there  are  not  any  sufficient  grounds  for  a  review, 

"  it  shall  reject  the  application  ;  but  if  it  shall  be  of  opinion  that 

"  the  review  desired  is  necessary  to  correct  an  evident  error  or 

"  omission,  or  is  otherwise  requisite  for  the  ends  of  justice,   the 

"  Court'shali  grant  the  review/* 

In  Maharajah  Moheshur  Sing  v.  The  Bengal  Government  (1), 
the  Privy  Council,  with  reference  to  Regulation  XXVT  of  1814 
section  4,  clause  2,  (2),  relating  to  reviews  of  judgment,  where  pre- 
cisely similar  words  are  used,  observed :— "  It  must  be  borne  in  mind 
"  that  a  review  is  perfectly  distinct  from  an  appeal j  it  is  quite 
"  clear  from  the  regulations  that  the  primary  intention  of  grant- 
"  ing  a  review  was  the  re-consideration  of  the  same  subject  by 
the  same  Jpdge,  as  contradistinguished  to  an  appeal;  which  is  a 
hearing  before  another  tribunal ."  The  decision  goes  on  to 
show  that  if,  upon  a  consideration  of  the  reasons  stated  in  the 
petition  of  review,  the  circumstances  of  the  case  shall  appear  in 
justice  to  require  it,  the  review  is  to  be  granted,  and  the  same 
decision  (page  309)  impliedly  holds  that  reasons  impeaching  the 
grounds  of  a  judgment,  or,  in  other  words,  matters  whereby 
the  ratio  decidendi  is  questioned  are  admissible  as  grounds  of 
review,  provided  that,  if  it  should  appear  that  the  parties  were 
cognizant  of  them  at  the  time,  any  delay  in  pressing  them  shall 
first  be  accounted  for. 

0)  7  Moore's  L  A.,  *83  jaee  304,  "  which  was  not  within  their  knowledge 

.    (ft)  Reg.  XXVI  of  1814,  «60.  4,  d  2,—  "  or  could  not  be  adduced  by  them  at  the 

"Any  persona  considering  themselves  "time  when  the  decree  was  passed  orfrom 

"  aggrieved  by  a  decree  passed  in  a  regu-  "  any  other  good  and  sufficient  reason, 

"  }ar  civil  suit,  or  appeal  by  a  Zilla,  City,  "  may  be  desirous  of  obtaining  preview 

"or  Provin^l  Court,  from  which  decree  "  of  the  judgment  passed  against  them 

•'ao  further  appeal  may  have  been  admitr  "  are  at  liberty  to  present  a  petition  for 

"  ted  by  a  superior  Conrt,  and  who,from  "  this  purpose  to  the  Court  in  which  the 

"  the  discovery  of  new  matter  or  evidence  "4*creein  questiQnmay  have  beenpassedY 


€€ 
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•  It  has  beep  sometimes  said  by  Judges  of  this  Court  that  reviews  1W 

ean  only  be  granted  when  there  shall  appear  some  "  evident  Bhawabai. 

error  "  on  the  face  of  the  judgment.    The  Legislature  does  not  v. 

so  limit  the  right  to  review,  it  expressly  uses  the  words  "  or  any  b^^dea 

other  rood  and^suflicient  reason."  "  or  otherwise  requisite  for  the  ******  s*" 

°  HOY  BaHADUBJ 

ends  of  justice"  (1), 

It  is  not  often  that  a  judgment  by  any  Judge  of  this  Court 
discloses  an  "  evident  error  "  on  tjhe  face  of  it ;  but  the  judgment 
may  be  nevertheless  wrong  (3)  ♦ 

In  Beebee  Tokai  Sherob  v.  Davod  Mullick  Furreedoon  Btg- 
lar  (8),  new  points  were  allowed  to  be  argued  in  appeal  before 
the  Privy  Council ;  and  in  Maha  Rajah  Dheeraj  Raja  Mahatab 
Chund  Pahadoor  v.  The  Government  of  Bengal  (4);  an  objection 
that  the  right  of  Government  to  sue  was  barred  by  limitation, 
was  taken  up  for  the  first  time  in  appeal  before  the  Privy  Conncil 
and  allowed.  If  a  point  so  material  to  the  case  can  be  taken  up 
for  the  first  time  at  the  very  latest  stage,  in  appealable  cases  a 
fortiori  can  they  be  taken  up  in  review,  the  object  of  which  is  to 
save  the  parties  the  expense  of  an  appeal,  and,  if  possible,  stop 
further  litigation.  [Batley,  J.— In  review  it  must  be  shown 
that  we  are  wrong  upon  the  facts  and  statements  put  before  us 
at  the.  original  hearing  of  the  appeal.]  That  is  what  I  propose 
to  do  ;  but  any  hew  point  may  be  raised  in  review,  so  as  it  does 

not  work  an  injustice.  Any €t  good  and  sufficient  reason/'  u  re- 
quisite for  the  ends  of  justice,"  may  be  put  forward.  Here, 
however,  to  speak  strictly,  I  do  not  seek  to  raise  any  "  new  " 
point.  I  seek  to  argue  a  point  which  has  always  existed  in  the 
case,  and  which  necessarily  goes  to  the  very  root  of  it,  although 
its  importance  may  not  have  been  fully  pressed  upon  the  Court,  or 
considered  in  the  judgment.  It  is  no  "new"  point  which  has 
arisen  since  your  Lordships'  judgment  was  delivered,  I  wish 
to   press  Mr.   Allan's  argument   upon   the    Court,  and  other 

(1)  See  Act  VIII  of  1869,  s.  370,  and       (3)  6  Moore's  I.  A.,  610. 
Act  XXIH  of  1861,  s.  11.  (4)  ild.,  4M. 

(?)  See  Nadiar  Chand  Roy  v.  Baikant 
Ntth  M*9Vr,  4  B.  L.  R.,  A. C  33, 
footnote. 
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1870       arguments   to    the   same  end,   which  will  tend  to  Bhow  youf 

Bbawabil    Lordships'  decision  to  be   erroneous,  and  to  quote  several  au- 

v         thoritiei  which  have  not  been  put  before  the  Court  or   consi- 

Maharaja     dered 
Bajrztdra 

I^M  A  fi  A  IB    fil  A  _^_. 

hoy  Bahadur*  Every  Court  of  Justice  is  entitled  to  re-consider  its  judg- 
ment apart  from  regulations  and  law.  But  here  the  Legislature 
expressly  provides  for  such  re-consideration.  The  Judges  are, 
therefore,  bound  to  obey  the  Legislature,  and  to  review  their 
judgments  whenever  there  is  reasonable  ground  for  saying 
that  the  justice  of  the  case  requires  it.  The  effect  of  the 
decisions  is  practically  to  repeal  the  review  sections  of  Act 
VIII  of  1859. 

If  reviews  are  not  to  be  granted,  either  upon  points  which 
have  been  taken  during  the  argument  of  the  appeal,  nor  upon 
points  which  have  not  been  so  taken,  it  follows  that  a  review 
can  only  be  granted  for  the  purpose  of  correcting  an  error 
evident  on  the  face  of  the  judgment  or  decree.  This  object 
could,  it  is  submitted,  be  more  properly  and  easily  attained  by 
calling  the  Court's  attention  to  the  error  by  motion,  than  by 
the  more  tedious  and  expensive  process  of  a  review.  Such 
has  been  the  practice  in  some  cases. 

If  reviews  of  every  description,  with  the  exception  of  those 
in  which  self-evident  error  or  omission  is  suggested,  are  to 
be  disregarded  and  summarily  dismissed,  the  inevitable  result 
will  be  that  appeals  to  the  Privy  Council  must  increase.  I 
have  to  submit  that  the  right  of  such  re-consideration  as  I 
desire  to  support  is  a  privilege  enjoyed  by  the  Court  for  the 
purpose  of  rectifying  an  erroneous  judgment,  which  might 
have  been  passed  ;  and  I  have  further  to  submit  that  the  re- 
striction which  the  High  Court  have  in  some  instances  put 
upon  their  power  to  review  judmfents,  is  a  surrendering  of  their 
privilege. 

Mabeby,  J. — The  question  raised  for  .  our  decision  on  this 
application  is  one  on  which  I  believe  nearly  all  the  Judges 
of  the  Court  have  expressed  their  opinions.  It  id  whether 
on  unsuccessful  party  can  come  up  in  review/  and  claim  as  ot 
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light  to  be  heard  to  argue  that  the  conclusions  arrived  at  by       M%> 

the  Court  at  the  hearing   are  erroneous*    I  consider    it  to  be  Bhawaba* 
a  settled  rule  of  practice  in  this  Court  that  no  such  right  can  r. 

be  claimed.     We   heard   the    case    to   which    this   application  Maharaja 

,  RAJKNDRA 

relates  argued  at  very  considerable  length,  and  we  took  time  PratapSa- 
to  consider  our  judgment.     The  result  was  that  the  plaintiff's 
suit  was  dismissed. 

The  plaintiff  now  claims,  as  a  matter  of  right,  to  be  heard  to 
argue  that  the  grounds  of  our  decision  were  wrong. 

It  was  contended,  on  behalf  of  the  plaintiff,  that  this  was 
contemplated  by  Act  VIII  of  1859.  The  contrary  appears 
to  me  to  be  the  case.  The  sections  which  relate  to  proceedings 
in  review  provide,  first,  by  section  376,  for  the  application  for 
a  review ;  secondly,  by  section  378,  for  a  notice  to  the  opposite 
party,  and  a  hearing  in  order  to  discuss  whether  the  application 
for  a  review  ought  to  be  granted  ;  thirdly,  under  section  380, 
for  a  re-hearing  if  the  review  is  granted. 

Now  it  is  clear  that  the  proceedings  under  section  376  and 
section  378,  and  under  section  380,  are  perfectly  distinct, 
the  first  is  in  order  to  consider  whether  the  case  should  or 
should  not  be  re-heard ;  the  sscond  is  the  re-hearing. 

But  the  right  which  the  plaintiff  now  claims  would  wholly 
expunge  the   first  of   these   proceedings ;  what  the   plaintiff's 

counsel  really  now  claims  is  at  once  to  have  the  case  re-heard  ; 
he  wishes  at  once  to  produce  his  arguments  to  show  that  our 
decision  was  wrong  ;  he  has  not  stated  in  his  application,  or 
suggested  a  single  reason  of  any  sort  or  description  why  the 
heating  was  not  full,  and  complete,  and  final ;  but  simply  states 
the  several  grounds  <m  which  he  wishes  to  contest  our  decision. 
In  my  opinion  to  permit  this  would  be  to  give  an  unsuccessful 
party  the  privilege  of  a  re-hearing,  without  the  preliminary 
requirement  being  satisfied,  namely,  that  he  should  show  some 
good  and  sufficient  reason  why  he  should  be  re-heard. 

This  view  of  the  law  which  seems  tome  to  follow  from  the  plain 
language  of  the  Act,  has  possibly  been  lost  sight  of  from  the 
three  stages  of  the  proceedings  above-montioned  very  often 
taking  place  at  one  sitting  of  the  Court.  We  have  found  it 
more  convenient   when   an  application  for  review  is  filed  that 
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1W>       notice  should  at  once  be  given  to  the  vakeel  of  the  opposite 
Bhawabal  party  under  section  878,  so  as  to  bring  both  parties  before  the 
BlHO       Court,  when  the  review  is  first   applied   for.     And  when  both 
Maharaja    parties   are   before   the   Court,   if  the   Court   thinks  that  the 
Pratap^-  application  for  review  shoald  be  granted,  it  is  very  often  found 
■otBahadub.  convenient  at  once   to   re-hear  the  case.    But  it  was  never  in- 
tended thereby  to  make  the  re-hearing  of  a  case  a  matter  of 
right. 

I  think  the  plaintiff,  before  he  can  be  heard  to  argue  that  our 
decision  was  wrong,  must  satisfy  us  that  there  is  some  good  and 
sufficient  cause  why  we  should  grant  him  the  privilege.  Until 
he  has  done  so,  I  think  we  are  bound  to  retreat  our  former 
judgment  as  final. 

Batlbt,  J. — I  think  the  plea  of  the  plaintiff  untenable, 
aud  that  the  application  for  review  should  not  be  granted. 

The  "provisions  of  the  law  aa  to  the  application  far  review 
are  one  distinct  matter.  To  re-hear  after  the  success  of  that 
application  is  another  matter*  But  the  plaintiff's  counsel 
argues  that  he  is  Entitled  to  a  re-hearing  oi  his  case  on  any 
good  and  sufficient  ground,  even  if  such  grounds  were  never 
urged  in  any  Court  below,  or  even  here ;  that  is,  the  Court  is, 
asked  to  say  it  is  in  error  in  its  adjudication  when  it  never  had 
before  it  in  the  first  instance  the  new  points  on  which  it  id 
asked  subsequently  to  abjudicate. 

I  adhere  then  to  the  almost  concurrent  decisions  of  this 
Court  which  construe  the  sections  376  to  378  not  to  allow 
of  a  re-hearing  upon  the  possibility  of  an  alteration  tif  opinion 
upon  new  points  being  put,  and  new  arguments  urged,  after 
the  decision,  by  another  advocate  not  present  at  the  first 
hearing.  (1) 

(1)  A  aixnuar  application  wm  made  ilia*  a  point  pwfcoatfy  argtteA  cannot  be 

by   Mr.    Paul,  on  25th   July  1870,  in  argued  in  review.    It  is  qftite  clear  that 

fangapersad  v.   The  Agra  and  Master-  we  considered  the  matter  of  ooete  and 

tftan'*  Bank*    Reg.  A£p.,  2g3  of  lfcoD.  the  circumstances  before,  and  we  cannot 

allow  the  same  point  to  be  argaed  again 
Couch,  C.  J.-1— I  have  ruled  for  yean    in  review. 
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•  Before  Sir  Barnes  Peacock,  Kt.  Chief 
Justice,  and  Mi\  Justice  L.  S.  'Jachsoru 

SHAHAZADI    HAJBA   BEGUM  v. 
KHAJA  HOSSEIN  ALI  KHAN.* 

The  1th  April  1870. 

Mr.  Woodrofe  applied  for  a  review 
of  the  judgment  given  in  this  case  on 
appeal  under  the  15th  Section  of  the 
Letters  Patent  (1).  He  showed  that 
Mr.  Justice  Kemp  had  not  correctly 
stated  the  point  in  contention,  the  point 
really  involved,  and  which  was  really 
argued  before  the  Division  Bench,  being 
whether  the  sale  of  the  appropriated 
property  and  its  conversion  into  money, 
for  want  of  assets  to  pay  off  the  mort- 
gage, rendered  the  wuqf  void,  and  also 
contended  that  money,  which  in  this 
case  was  the  surplus  proceeds  of  the 
sale  of  the  talook  in  the  hands  of  the 
Collector,  could  not  be  the  subject  of 
"wuqf"  (Baillie's  Digest  of  Mahomedan 
Law,  p.  662.) 

Peacock,  C.  J.  raised  no  objection  to 
the  hearing  of  these  arguments,al  though 
the  first  had  been  argued  before  in  appeal, 
and  the  second  had  not,  but  simply 
delivered  a  judgment  supporting  the  pre- 
vious decision.  He  said: — 

"Even  if  the  talook  had  been  sold  under 
the  mortgage,  it  appears  to  me  that  the 
heirs  at  law  would  not  be  entitled  to 
the  surplus  proceeds. 

•'  The  talook  was  sold  under  Regula- 
tion VIII   of  1819  for    the   purpose  of 
realizing  rent  due  for  it. 

The  sale  did  not 
take  place  under  the  Mahomedan  law, 
and  it  appears  to  me  that,  when  the 
mortgage  was  satisfied  out  of  the  sur- 
plus proceeds  of  the  sale,  the  remainder 
of  the  surplus  proceeds  belonged  to  the 
matwalli  under  the  endowment.  The 
plaintiffs  mortgage  was  paid  off  out 
of  the  surplus  proceods,  which  were 
realized  for   the  arrears  of   rent,  and  it 


v. 

Khaja 

Hosskin  Ali 

Khan. 


appears  to  me  that  the  surplus  did  not         1870 

belong  to  the  heirs -at-law  of  the  endow- — 

er,  but  to  tho  person  who,    but  for  the    Shahazadi 
"  sale  for  arrears  of  rent,  would  be  enti-  Hajea  Begum 
tied  to  it.  For   these    reasons   I    think 
this  application  should  be  rejected  .with 

COSt8." 

Jackson,  J.,concurred  in  rejecting  the 
application  for  review.    In  the  course- 
of  his  judgment,  he  observed  : — "  I  al- 
so think,  whether  the  real  point  in  the 
case  was  correctly  stated  by  the  Division 
Bench  or  not,  that  it  is  quite  clear  that 
the  other  points  on  which  the  appropria- 
tion  of    the "  wuqf"    was    impugned 
were  not  argued  or  brought  before   the 
learned  Judges,  and  that  those  points 
must   consequently  be    excluded  from 
our    consideration  in    this    review.     I 
desire  only  to  add  that,  in  hearing    tho 
argument  of  the  learned  coungel  to-day, 
on    a  point  which  "was    fully    argued 
before  us,  on  which  we  pronounced  our 
deliberate  opinion,  I  in  no  way  resile 
from  the  opinion  which  I   recently  ex- 
pressed  in  a  case  of  review  which  was 
decided  by  mo  and  Mr.  Justice  Markby  ; 
for  in  the  first  place,    there  are  one   or 
two  points   of  difficulty    which    in   my 
opinion  made  it  desirable  that  argument 
should  be  heard;  and  in  the  next  place, 
I  have    not   thought  it    convenient    to 
raise  before  the  Court,  constituted,  as  it 
now  is,    a  point  of  some    difficulty  and 
importance     unquestionably,  and     on 
which  the  learned  Chief  Justice  has  not 
hitherto  expressed  a  decided  opinion." 

Before  Mr  Justice  Phearand  Mr.  Justice 

Mitter. 

The  COLLECTOR  of  TIPPERA  (Db- 
fbndant)  v.  MUSSAMAT  MAFIZUN- 

NISSA  BIBI    AND  ANOTHER 

(Plaintiffs),  f 

The  29th  June  1870. 

Baboo     Anukul    Chandra  "Mookerjee 
applied  for  a  review  of  tho    judgment 


•Application  for  Review  in  Appeal  8  of  1869,under  section  15  of  the  Letters  Patent. 

t  Applications  for  Review,  Nos.  45  and  46  of  1870,  against  the  judgments  of  Mr. 
Justice  Phcar  and  Mr.  Justice  Mitter,  passed  on  the  14th  February  1870  in  Special 
Appeals,  Nos.  2588  and  2589  of  1869. 


(1)  4  B.  L.  R.,  A.  C,  86 
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1870         passed  hy  the  Court  on  the  14th  Febru-  decision  referred  to  by  the  petitioner  u 

ary  1870  (l),and  contended  that  the  suit  applicable  to  this    case  or  not ;  I  should 

The          was  not  cognizable  by  the  Small  Cause  like  to  hear  further   argument    on  that 

Collector  of  Court,  and  cited  Rambua  Chittangeo  t>.  point.    But   if  that   decision    has  any 

Tippbra      Modoo  Soodun  Vol  and  Sreeputty  Roy  (2).  application  to  the  present  case,  it  was  the 

v'            It  was  neither  a  suit  for  damages  con-  duty  of  the  Court    to  take  notice  of   it, 

Mussam  at     templated  in  section  6,  Act  X  of  1805,  whether  it  was  referred  to  or  not  by  the 

Mafizunissa  nor  was  the  suit  brought  on  au  implied  pi  eader  who  argued  the  case  on  the  first 

Bibi.         contract;  besides,  the  heirs  of  the  Nazir  occasion. 

hare  brought  different  suits  for  recovery  Baboo     Anukul     Chandra     Mookerjee 

of  the  amount  paid  by  each  of  them  in-  was  heard  upon  the  merits  of  the  oase. 

dividually.    The  valuation  therefore  of  Moulvi  Marhamat  Hoseein  (Baboo  Hari 

the  present  suit  has  fallenshort  of  rupees  Mohan  Chuckerbutty  with   himj  for  the 

600.  But,  had  the  whole  amount  paid  by  respondent  was  not  called  upon. 

the  heirs  been  taken  collectively ,that  is,  Phear,  J. — As     my    learned    colleague 

the  total  amountdue  fromthe  Nazir, been  intimated  a  desire  to  hear    further  argu- 

the  subject-matter   of  a  single    suit,  it  ment  from  the  petitioner,  Baboo  Anukul 

would  have  exceeded  rupees  600.    The  has  addressed  us  on  themerits  of  the  appli* 

cause  of  action  of  these  several    suits  cation  for  review;  and  after  hearing  him 

is  one,    and  therefore  the    Small  Cause  upon  the  merits,  I  have   only  to  remark 

Court  has  no  jurisdiction.  that  I  have  nothing  further  to  add  to  the 

Phbab,  J. — I  think  that  this  applica-  observations  which  I  have  already  made. 

Won  for  review  ought  to  be  rejected,  be-  I  am  of  opinion  that  the  present  applica* 

cause  it  appears  to  me  that  no  matter  is  tion  must  be  rejected  with  costs, 

now  brought  to  our  notice  for  the  pur-  Mitteb,    J. — Having   now   heard  the 

pose   of  inducing  us  to   alter  our  view  pleader  far  the  petitioner  upon  the  merits 

which  might  not  have  been  brought  be-  of  this  application,  I  am  of  opinion  that 

fore  us,  and  fully  argued  and  discussed,  this  suit  was  a  suit  for  damages  within 

when  the  appeal  was  heard.  the  meaning  of  section  6,  Act  XI  of  1865. 

I  desire  to  express   no  opinion  what*  The  lower  appellate  Court  has  distinct- 

ever  as  to  what  bearing  the  authority  to  ly  found  that  the  payment  was  not  a 

which  Baboo   Anokul    referred   might  voluntary  payment ;  and  as  the  facta  on 

have  upon  the  point  of   law  which  was  which  this  finding  has  been  arrived  at 

involved  in  the  judgment  passed  by  this  cannot  be  disputed,  I  have  no  doubt  in 

Bench  on  special  appeal.   .  my  mind  that  this  was  a  suit  for  dam- 

MrrrER,  J. — I  am  not  prepared  to  say  ages.    The  fact  that  the  plaint  did  not 

that  the  ground  taken  by  the  petitioner  expressly  state  that    the  plaintiff  was 

is  not  a  proper  ground    for  review  of  suing  for  damages  does  not  make  any 

judgment,  if  it  is  otherwise  valid.  Whe-  difference, 

ther  the  Full  Bench  deoision,referred  to  — — 
by  the  petitioner  was  cited  before  us  at 

the  first  hearing  or  not,  does  not  appear  Before  Mr.  Justice  Bayley  and  Justice 

to  me  to  be  very  material.  Sir  0.  P,   Hobfous*,  Bait 

The  Court  wasin  my  opinion  bound  to  OARIB  HOSSBIN  CHOWDHRY    and 

administer  the  law  as  it  wss,whether  the  othebs  (Defendants)  v,  WISE 

pleaders  who  argued  the  case  on  that  oc-  (Plaintiff)  .  • 

caaion  had  pointed  out  that  decision  or  The  lUh  July,  1870, 

not.  The  plaintiff,  having  bought  up  decrees 

I  express  no  opinion  as  to  whether  the  against  the  first  defendant's  decreased 

•  Review,  No.  79  of  1870,  from  the  judgment  of  Mr.  Justice  Bayley  and  Justice 
8ir  0.  P.  Hobhouse,  Bart.,  passed  in  a  Regular  Appeal,  Ko.  178  of  1869,  dated  the 
8th  March  1870. 

(1)  4  B.  L.  R.,  App.,  46. 

(2)  Reference  from  the  Small  Cause  Court  Kishnaghur,   15th  April  1867. 
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fitter,  sued  to  tor*  the  property  of  the    on  the  gramdof  the  decision  in  B^hmM        18W 
deceased  father  sold  in  satisfaction  of    Swifr  t.    Maharajah  RajenOra;    Prafiap       — — 
the  plaintiff  a  decrees.  The  property  ©on-    Bahoy  Bohadhvr  (I),  and  because  this     HoessiN 
tasted  of  fire  parcels.  The  answer  was    point  had  not  been  taken  in- the  argument  Cfeownnw 
that  these  properties  had,  since  the  fa-    on  appeal.  Vm 

ther's  death,  been  sold  in  execution,  and        Mr.JWTonty  contended  that  this  case  did        Wise* 
bought  by  the  other  defendants.  The    not  come  within  even  the-  exhaustive 
plaintiff   replied    that    the   other  de-    grounds  ruled  in  thecsatrref  erred  to  for 
fondants  were  merely  the  benamis  of  the    refusing  the  review,  as  it  was  neither  a 
father's  son  and  heir,  the  first  defendant,    point  raised  before,  ornot  raised-  before, 
and  that  he  it  was  who  had  bought  in    neither  an  argument  already  urged  ancP 
the  properties  at  eaoh  execution  sale.         decided,  nor  an  argument  failed  to  be* 
The  lower  Court  found  that  the  other    raised  at  the  appeal;  that  the  appeal  was 
defendants  were  not  the  first  defendant's    on  facts,  and  the  question  was  whether 
benamis,  but  bond  fide  purchasers  at  the    the  purchases  were  made  by  the  son  or 
several  execution  sales.  hy  the  other  defendants  ;  that,  accord* 

On  appeal  the  High  Court,  Baylbt  and  ing  to  the  finding  of  fact,  certain  legal 
Hobhousb,  JJ.,  held  on  the  facts  that  consequences  should  flow  therefrom 
the  first  defendant  was  the  real  pur-  different  as  to  the  different  parcels  5  that 
chaser,  and  ordered  the  properties  to  be  at  the  argument  on  the  appeal,,  it  was  to 
sold,  in  satisfaction  of  the  plaintiffs  be  assumed  that*  however  they  found  the 
^j^  facts,  the  Court  would  dfeaw  the  proper 

Mr.  Money,  on  behalf  of  two  of  the  legal  conclusion  from  those  facts  ;  "and 
defendants  who  were  purchasers  of  two  of  that  therefore  he  now  proposed  to  argue- 
thelots,  applied  for  review  of  the  judg-  only  the  inaccuracy  of  the  conclusion* 
ment  as  to  those  lots,  on  the  ground  that  drawn,  as  to  these  two  parcels  from  the- 
the  debts  for  which  the  lots  had  before  Court's  own  finding  of  fact,  and  whicfr 
been  sold  in  execution  was  also  a  decree  error  first  came  into  existence  after  the 
against  the  deceased  father,  and  that  argument  on  the  appeal,  vis,  when  the 
therefore  these  assets,  having  been  al-  judgment  on  appeal  was  given.The  Court 
ready  once  exhausted  in  sale  for  the  however  refused  to  allow  Mr.  Money  to* 
deceased's  debts,  were  not  liable  to  be  proceed,  and  gave  judgment  as  follows:- 
sold  again,  in   satisfaction  of  further 

debts  of  deceased,  and  that  whether  Hobhousb,  J.— We  think,  after  the 
bought  really  by  the  son  or  by  the  other  best  consideration  that  we  can  give  to 
defendants,  unless  it  were  proved  that  the  argument*  of  the  learned  counself or 
the  purchase  by  the  son  was  made  out  of  the  petitioner  for  review,  that  there  are 
other  assets  of  the  deceased  father.  onTy  three  points  which  call  for  any 

notice  on  our  part :  the  first  is  whether 
Mr.  Money  contended  that,  as  to  these  there  is  any  error  or  not  in  our  not 
two  parcels,  the  order  for  a  resale  was  an  coming  to  a  decision  on  the  question  of 
erroneous  legal  conclusion  from  the  High  theooUusivenessof  certain  decrees ;  the 
Court's  own  premises,  however  rightly  second  is  as  regards  the  multifariousness 
that  conclusion  might  flow  from  those  of  the  suit ;  and  the  third  is  with  rcfer- 
premises  as  to  the  other  parcels  which  enceto  the  decision  of  the  17th  January 
had  been  previously  sold,  not  for  the  1868.  I  understand  the  learned  counsel 
dead  father's  debt,  but  for  the  son's  for  the  applicant  for  review  to  say  that, 
debt,  after  the  father's  death.  if  we  had  found  that  the  decree  of  one 

ftilwar  Hossein  was  a  true  decree,  then 

BiTUY  and  Horaoua*,  J  J.,  were  for    we  should  have  been  obliged  to  find  that, 

tefustogtoallowthwgumenttoproceed,    so  far  aim*  cfienti*  concerned,  the 

(1)  Ante,  p,  821. 
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IflW         plaintiff  had    no  cause  of  action.    I  should  hear  it  once  again.    Possibly  w6 

-     q                really  do  not  know  whether  this  would  should  hear  from  him  arguments,  not 

Hossein       have  been  the  case  or  not ;  and  in  order  those  which  were  urged  at  that  time,  but 

Chowdb&y     to  determine,  first  of  all ,  whether  the  de-  certain  others  which  he  is  prepared  to*  ad- 

v.           cree  was  a  true  or  fictitious  decree,  and  if  vance  on  that  particular  question  r  but 

Wiss.        it  was  a  true  decree, whether  the  plaintiff  here  again  I  agree  with  a  number  of  the 

had  any  cause  of  action  or  not,  it  would,  Judges  of  this  Court    who  have  held 

it  seems  to  me,  be  necessary  to  go  into  the  that  an  application  for  review  is  not  the 

whole  case  again,  re-considor  the  evi-  place  where  wo  should  have  a  re-argn- 

dence  in  the  case, and  re-hear  tho  coun-  ment  of  what  has  been  already  argued. 

fiel  for  the  opposite  party.  If  that  were  so,  tho  Legislature,  instead 

Now,  on  returning  to  the  judgmont  of  providing  for  review   on  the  narrow 

which  we  gave,  I  find  that  tho  pleaders  grounds  expressed  in  the  law,  would  havo 

who  were  then  instructed  by  the  defend-  provided  that  every  case  which  has  onco 

ants  made  one  common  issue  on  which  been  heard  in  the  way  provided  by  the  laws 

they  elected  that  we  should  determine,  should  be  entitled  to  a  socond  hearing, 

either  for  tho  plaintiff  or  for  the  defend-  In  tho  matter  of  the  decree  of  the  17th 

ants,  and  that  issue  is  thus  recorded.  January  1868,  I   think  we  went  too  far 

I  state  in  my  judgment,  after  referring  when  we  said  that  it  was  no  evidence  at 

to  certain  admissions  mado,  that  "it  is  all  against  the  plaintiff;  but  at  the  same 

''further  not  denied  that,  if  the  said  Ga-  time,  I  do  not  think  that  it  is  conclusive 

*'rib  Hossein  is  found  to  bo  tho  person  on  the  point  which  was  in  issue  before  us 

11  at  present  beneficially  interested  in  and  I  am  quite  clear  therefore  that  that 

«« those  properties,  and  in  tho  possession  decree,  standing  alone,  should  not  induce 

"and  onjoymont  of  them,  then  he,  as  us  to  alter  our  judgment    on  the  facts 

'*  tho  possessor,  is  bound  to  the  extent  of  found. 

''the  properties  to  satisfy  the  decrees  The  other  grounds  which  the  learned 

"against  Joki  Chowdhry."   So  that  it  counsel  would  take  are,  in  my  Judgment 

seems  to  me  that  the  parties  elected  that  (although  the  learned  counsel  does   not 

tve  should  determine  the  case  on  a  ques-  think  it  to  be  so),  determined  by  the  de- 

tion  of  fact,and  that  that  question  should  cision  which   we  have  originally  passed 

bo  one  altogether  independent  of  that  in  the  case. 

now  raised  before  us.  The  parties  were  I  would  reject  this  application  with 

then  atliberty  to  raise  the  question  which  costs, 
the  learned  counsel  now  contends  for  j 

and  if  they  did  not  do  so,  thoy  have  only  Baylby,   J.— I   quite  concur  with  Mr. 

themselves  and  their  advisers  to  thank  Justice  Hobhonse    who    has    delivered 

for  it ;  and  in  my  judgment,  an  applica-  the  judgment  of  the  Court  in  this  case, 

tion  for  review  is  not  the  proper  place  As  to  the  admission  of  new  arguments 

where  we  can  come  to  a  trial  and  deter-  after  a  decision  has  been  given   in  the 

mination  of  a  question  which  was  not  case  upon  points,  the  very  same  as  woro 

raised  in  the  appeal  providod  for  by  tho  previously  put  before  the^  Court,  I  havo 

W,  and  which  requires  us  to  go  into  the  already  expressed  my  opinion  in  review 

whole  evidence  one*  again.For  these  rea-  No.  42,  decided  on  the  6th  July  last  by 

sons  I  do  not  think  that  we  ought  now  to  Mr.  Justice  Markby  and  myself  (1>. 

allow  the  parties  to  raise  the  question  In  regard  to  the  manner  in  which  this 

which  the  learned  eounsel  would  now  case  has  been  placed  before  us,  I  woold 

raiae  state  that  the  pleaders  argued  the  case, 

In  the  matter  of  mul  tifariousness,that  as  on  the  merits  upon  the  one  point  only 

is  a  question  which  was  fully  argued  at  viz.,  whether  Garib  Hossein  Ghowdhry 

.  the  first  hearing,and  all  that  the  learned  was  really  tho  beneficial  owner  of  the 

counsel  now  asks  us  to  do  is  that  we  property  in  suit;  and  after  carefully  hear. 

(1)  Ante  p.  321. 
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tng  the  evidence,  u  it  was  read  by  coun- 
sel, and  argued  upon  by  the  pleaders  on 
both  sides,  we  came  to>he  conclusion  of 
fact  that  Garib  Hossem  was  such  bene- 
ficial owner, 

The  point  of  multifariousness  had  been 
previously  raised  and  disposed  of,  and 
cannot,  I  think,  be  re-argued  on  a  new 
footing  by  a  new  counsel. 

I  agree  in  rejecting  this  application 
with  costs. 


Before  Mr.  Justice  L.  S.  Jackson  and 
Mr%  Justice  Markby 

BBNIMADHAB  GHOSE  (PBTmoKKH) 
9.  GANGA  GABIND  MAND AL  (Oppo- 
site Party).* 

The  2tith  December  1869. 

Mr.  Paul  for  petitioner. 

Mr.  R.  T.  Allan  for  opposite  party. 

Jackson,  J. — The  question    that  we 
have  to  consider  in  the  present  applica- 
tion is  one  which  we  have  often  consi- 
dered beforo,  and  upon  which  I  for  my 
part  have,  and  as  I   understand   most  of 
tho  other  Judges  also  have,   expressed 
a  decided  opinion.    It  is,  whether  in  a 
case,  an  appeal  having  been    carefully 
considered  by  this    Court  on  a  point  of 
law  argued  at  length,  and    the    Court 
having  come  to  a  deliberate    conclusion 
on  that  point,  the  party  dissatisfied  with 
the  judgment  of  this  Conrt,  has  an  abso- 
lute right  to    be  heard  by  fresh  counsel 
in  an  application  for  review,  merely  for 
the     purpose    of  convincing  the  Court 
that  its  first  opinion  upon  that  point  of 
law  was  erroneous. 

Mr.  Paul  contends  that  a  party  has 
such  right,  and  declares  that  such  right 
is  perfectly  clear.  I  can  only  say  that 
it  appears  to  me  to  be  quito  clear  the 
other  way.  Bights  of  parties  and  the 
duty  of  the  Court,  in  dealing  with  pe- 
titions of  reviews  must  be  gathered,  if 


anywhere,  from  sections  376  and  378 
of  the  Procedure  Code  {reads). 

It  seems  to  me  clear  that  the  only  case 
in  which  the  Court  is  bound  to  grant  a 
review  is  where  **  it  shall  be  of  opinion 
"  that  the  review  desired  is  necessary  to 
"correct  an  evident  error  or  omission,or 
"is  otherwise  requisite  for  the  ends  of 

"justice." 
Mr.  Paul  contends  that  his  object  \rx 

this  case  is  to  correct  an  evident  error  in 
law,  in  the  judgment  of  the  Court.  It 
isjneoessary  therefore  to  consider  what 
can  be  called  an  evident  error.  Can  it 
be  said  that  an  error  which  is  capable  of 
being  established  by  a  lengthened  argu- 
ment upon  a  point  which  admits  of  two 
opinions  is  an  evident  error  ?  I  think 
not* 

It  appears  to  me  that  the  word  evident 
is  used  in  the  same  sense    as  it  is  in  a 
passage  to    which   the  Chief    Justice 
(whom  I  have  just  had  the  advantage  of 
being  able  to  consult)  has  referred  me  in 
the  second  volume  of  Mad  dock' 8  Chan- 
cery Practice,  page  484,  title  "  Re -hear- 
ing," I  think  the   word  evident  means 
merely  that  which  is  manifest, pa  tent, or 
obvious,  and  it  is  only  where  the  Court 
has  fallen  into  an  error  of  that  descrip- 
tion that  it  is  bound  to  grant  a  review. 
Mr.   Paul  refers  us  to    a   rub'ng  of 
Peacock,  C,  J.    and    Mittee,    J.,  fa 
Koh  2*oh  v.  Moung  Tay  (1)  on  a  refer- 
ence from  the  Recorder    of  Rangoon* 
In  that  case  the  Recorder,  after    stat- 
ing the  nature  of  the  case  in  which 
the  point  arose,  says : — "It  seems  to  me 
"  that  the  ground    set  forth    by    Mr. 
"  Agabeg  is  aground   for  an  appeal,  in- 
stead  of  a  ground  'for  review,  and  I 
"  find  that  the  Chief  Justice,m  the  case 
'•  of  Nusseerooddeen  Khan  v.  Inder  Na- 
"  rain  Chowdhry  (2), held  that  the  fact  of 
"  theCourt  below  having  decided  against 
"  the  weight  of  evidence  is  a  ground  for 
"  appeal,  and  not  for  review,  and  His 
"  Lordship  goes  on  to  say  (see  page  149) 
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*  Application  for  Review,  No/225  of  1869,  against  the  judgment  of  Mr.  Justice 
L.  S.  Jackson  and  Mr.  Justice  Markby  in  Special  Appeal,  No.  2687  of  1868. 

(1)  10  W.  R„  143.  (2)  1  Ind.  Jur.,  N.  S,,  147. 
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1670        "  that  the  attempt  has  frequently  been 
BswtMADBAB<<inade  for  th°  porpote  of  having  the 
Ghobs        "  oaae  re-argued  by  fresh  counsel,  when 
*  parties  have  been  dissatisfied  with  the 
"  first  decision.        .... 

"I  would  therefore  request  the  opinion 
«'of  the  High  Court, whether  an  error  in  a 
<c  point  of  law  is  a  ground  for  review  of 
"  judgment." 

On  that  the  Chief  Justice  was  of  opi- 
nion "  that  an  error  on  a  point  of  law 
«*  is  a  ground  for  a  review  of  Judgment1!" 

In   oonsequenoe  of    this   case  being 
cited  in  argument,  I  hare  thought  it  right 
to  oonsult]the  Chief  Justice,  in  order  to 
learn  whether  he  intended  to  go  so  far 
as  these,  words  might  be  held  to  imply. 
The  result  of  that  communication  is  that 
I  believe  myself  authorised  to  state  that 
what  the  Chief  Justice  really  intended 
to  any  on  that  occasion  was  not  that  an 
applicant  for  review  was  entitled  to  a 
fresh  argument  on  a  point  of  law  ;  but 
that  if  the  Judge  should  be  satisfied  that 
he  had  committed  an  error  in  law,  so 
that  his  own  oonsoienoe  should  prompt, 
and  as  it  were  compel,  him  to  rectify 
suoh  error,  it  would  be  quite  in  accord- 
ance with  the  Procedure  Code  that  he 
should  do  so,  and  in  this  I  fully  agree. 

Mr.  Paul  says  if  this  be  the  correct 
view,*seetions  876  to  S78  may  as  well  be 
struck  out  of  the  Code.  I  think  not,  and 
I  believe  those  sections  capable  of  doing 


very  useful  service.  But  I  may  observe* 
that,  if  parties  had  a. right  to  re-argue  the 
same  points  over  and    over    again  (for 
they  are  not  limited  to  a    single  appli- 
cation), it  would  be  simply  impossible 
to  carry  on  the  business  of  the  Courts, 
and  I  am  sure  the  Legislature  never  con- 
templated any  suoh  thing. 
I  must  therfore  decline   to   admit  the 
right  claimed  by  Mr.  Paul  of  redarguing 
this  oase  f 01  the  purpose  of  convincing 
us  that  the  conclusion  at  which  we  deli- 
berately arrived  on  a  point  of  law,  was 
not  the  conclusion  at  which  we  ought 
to  have  arrived. 

There  is,  however,  a  manifest  error  in 
the  decree  in  this  oase  relating  to  the 
quantity  of  land  which  might  very  well 
have  been  set  right  in  simple  routine, 
but  which  I  think  ought  to  be  corrected 
and*  that  oorreotion,  ae  pointed  out,  may 
accordingly  be  made,  but  without  costs. 

Mabxbt,  J. — I  ant  of  the  same   opi- 
nion. I  think  it  quite  clear  that  no  per. 
son  has  a  right  to  call  upon  the  Court  t  o 
hear  » fresh  argument  upon  a  question 

which  has  been  already  submitted  to  it, 
and  which  it  has  determined.  Were  it 
otherwise,  litigation  wouldbe  absolutely 
interminable ;  and  though  the  language- 
of  this  part  of  the  Code  might  have  been 
more  clear  and  precise,  I  am  quite  Bore 
this  was  never  intended. 


# 
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Before  Sir  Richard  Oouch,  Kt  Ohief  Justice,  Mr.  Justice  Kemp,  Mr,  Justice 
L.  S.  Jackson,  Mr.  Justice  Phedr,  and  Mr.  Justice  Mitter. 

ABHAYCHANDRA  ROY  OHO WDHRY(Dotndas t)  «.  PYARIMOHAN     x*yi6t 

GUHO  AND  AHOTHBE  (PLAINTIFFS).* 

Hindu  Law—Karta — Managing  Member — Liability  of  a  Managing  Member 

to  Account.  See  also 

14  B.L.A.  36. 

A  managing  member  of  a  joint  Hindu  family  i*  bound  to  render  an  account  of 
his  management  to  bis  co-sharers,  and  he  is  liable  to  a  suit  if  he  refuses  to  do  so. 

And  snob  suit  will  lie  even  if  the  parties  suing  were  minors  during  the  period  for 
which  the  account  is  asked 

This  was  a  suit  for  recovery  of  a.  one-third  share  of  the  annual 
profits  from  the  commencement  of  1270  (April  1863)  up  to  Asar 
1273  (June  1866)  of  the  joint  real  and  personal  property  of  the 
plaintiffs  and  defendant. 

The  plaint  stated  that,  on  the  death  of  the  plaintiff's  father 
Kulachandra,  in  Falgun  1269  (February  1863),  their  paternal 
uncle,  Abhaychandra,  undertook  the  management  of  the  house- 
hold and  real  and  personal  property  of  the  joint  undivided 
family ;  that,  although  the  profits   of  the  estate  were  large,  yet  * 

the  plaintiffs  had  not  been  properly  maintained ;  that  the  plaintiff 
Nagarchandra,  in  Asar  1273  (June  1866),  had  taken  the  man- 
agement of  the  one-third  share  belonging  to  himself  and  his 
minor  brother.  The  plaintiffs  prayed  for  recovery  of  a  one-third 
share  of  the  profits  in  the  hands  of  the  defendant  from  the  time  he 
assumed  the  management  of  the  real  property  to  the  time  the 
plaintiff,  Nagarchandra,  took  upon  himself  the  management 
thereof,  and  also  for  a  one-third  share  of  the  personal  property. 

The  defendant,  Abhaychandra,  denied  that  he  had  undertaken 
the  management  of  his  brother's  estate  ;  and  he  stated  that  there 
was  separation  in  1256  (1849),  when  the  personal  property  had 
been  divided  between  the  plaintiffs'  father  and  the  defendant ; 

•  Special  Appeal,  No,  1231  of  1869,  from  a  decree  of  the  Officiating  Additional 
Judge  of  Backergun«e,  dated  the  6th  March  1869,  modifying  a  decree  of  the  Prin- 
cipal Sadder  Ameen  of  that  district,  dated  the  26th  Jane  1867. 
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18?°       that,  since  the  separation,  Kulachandra  messed  and  lived  aparfr 
Abhaychan-  from  him,  and  that  the  amount  recovered  by  hira  from  the  debtors 
Chowdhrt    Was  an  account  of  separate  advances  made  by  him,  and  not  on 
v.         account  of  advances  jointly  made. 

Guho.  The  Subordinate  Judge  found  that  the  defendant,  Abhay- 
chandra,  had  the  management  of  the  whole  property  and  house- 
hold after  Kulachandra's  death  ;  that  the  family  messed  sepa- 
rately ;  that  Abhaychandra  allowed  the  plaintifEs  only  the  bare 
necessaries  of  life ;  and  that  there  had  been  no  division  of  the 
real  and  personal  property. 

He  passed  a  decree  in  favor  of  the  plaintifEs  for  the  profits 
of  the  real  and  personal  property. 

On  appeal,  the  Judge  held  that  Chuckunlall  Singh  v.  Poran 
Ghander  Singh  (1)  did  not  apply,  and  that  the  income  tax 
returns  which  had  been  filed,  by  defendant,  in  respect  of  the 
joint  property  were  conclusive  against  the  defendant,  as  no 
evidence  had  been  adduced  to  rebut  their  correctness.  He, 
accordingly,  dismissed  the  appeal,  but  passed  a  decree  in  favor 
to  the  plaintiffs  for  rupees  2,506-3-8,  after  deducting  the  neces- 
sary expenses. 

The  defendant,  Abhaychandra,  appealed  to  the  High  Court 
on  (inter  alia)  the  following  grounds  : 

1.  That  the  suit  cannot  proceed  against  your  petitioner,  inas- 
much as  there  is  no  privily  of  contract  between  him  and  the 
plaintiffs,  and  the  plaint  .itself  does  not  disclose  any  sufficient 
cause  of  action  against  him. 

2.  That  the  plaintiffs  cannot  succeed  in  this  case,  until  it  is 
shewn  that  your  petitioner  was  their  trustee  or  agent,  and  in 
that  capacity  collected  their  share  of  the  profits,  and  appro- 
priated them  to  his  own  use. 

The  case  was  argued  before  a  Division  Bench,  and  for  the  ap- 
pellantrr-S.  M.  Ranganmani  Dasi  v.  Easinath  Dutt  (2)  was  relied 
on.  But  the  learned  Judges  (Loch  and  Mitteb,  JJ.),  dis- 
senting from  the  doctrine  expressed  in  that  case,  referred  the 
following  question  for  the  opinion  of  a  Pull  Bench  : — 

1st. — Whether  the  managing  member  of  a  joint  Hindu   family 

(1)  9  W.  R.,  483.  (2)  3  B.  L.  R.,  Q.  C,  1. 
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*ta  be  sued  "by  tie  other  members  for  an  account,  and  (it  appear-        MW 

itog  that  due  of  the  plaintiffs  was  a  minor)  ;  Abhaychan- 

2nd. — Whether  such  a  suit  would  not  lie,  even  if  the  parties   a^Dulr 

suing  where  tninors  daring  the  period  for  which  the  accounts  .       •• 

-     -  r  .  Ptabi  Mohan 

were  asked.  Guho. 

The  reference  was  made  with  the  following  remarks  by 

MrrrEB,  J. — The  first  point  raised  in  this  special  appeal  is  that 
the  managing  member  of  a  joint  undivided  Hindu  family  is 
not  liable  to  be  sued  by  the  other  members  for  ari  account.  I  am 
of  opiriion  that  this  contention  is  not  valid.  It  is  true  thati  the 
position  of  the  managing  member  of  a  joint  Hindu  family  is,  in 
matiy  respects,  different  from  that  of  the  managing  member  of 
an  ordinary  partnership  concern.  But  the  former  is  not  with- 
out his  responsibilities.  He  is  entitled  to  obtain  credit  from  h& 
oo-pardenere  for  all  sums  of  money  bona  fide  spent  by  him  for 
the  benefit  of  the  joint  family ;  but  he  is  certainly  liable  to  make 
good  to  them  their  shares  of  all  sums  which  he  has  actually 

misappropriated,  or  which  hehas  spent  for  purposes  other  than  thoser 
in  whit)h  the  joint  family  was  interested.     Of  course,  no  member' 
of  a  joint  Hindu  family  is  liable  to  his  co-parceners  for  anything 
which  might  have  been  actually  consumed  by  him  in  consequence 
of  his  having  a  larger  family  to  support,  or  of  his   being  subject 
to  greater  expenses  than  the  others ;  but  this  as  simply  because 
all  such  expenses  are  justly  consideftd  to  be  the  legitimate  ex- 
penses of  the  whole  family.     Thus,  for  instance,  one   member  of 
a  joint  Hindu  family  may  have  a  larger  number  of  daughters  to 
marry  than  the  others.     The  marriage  of  each  of  those  daughters 
to  a  suitable  bridegroom  is  an  obligation  incumbent  upon  the 
whole  family  so  long  -as  it  continues  to  be  joint,  and  the  expanses 
incurred  on  account  of  such  marriage  must  be  necessarily  borne 
by  all  the  members  without  any  reference  whatever  to  respective 
interests  in  the  family  estate.     The  rule  would  be  quite  different, 
it  is  true,  in  the  case  of  a  partnershipeoncern,  every  member  of 
which  id  liable  to  the   others  for  every  pice  which  he  has  spent 
over  and  above  his  legitimate  share  in  the  business.     But  this 
distinction,  white  it  goes  to-  create  a  material  difference  in  the 
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1870       principle,  according  to  which  the  accounts  are  to  be  adjusted  in 

AbHAroAN"  ^e  *w0  ca8es*  does  not  constitute  any  ground  whatever  for 
Chowdhet  holding  that  the  managing  member  of  a  joint  Hindu  family  is  not 
Ptabi^Mohan  b°und  *°  render  an  account  of  his  managership  to  the  other 
Ouho.  members  if  they  choose  to  insist  upon  it.  Suppose,  for  instance, 
that  one  of  the  members  of  a  joint  family,  with  a  view  to  separate 
from  the  others,  asks  the  manager  what  portion  of  tfce  family 
income  has  been  actually  saved  by  him  during  the  period  of  his 
managership.  If  the  manager  chooses  to  say  that  nothing  has 
been  saved,  but  at  the  Bame  time  refuses  to  give  any  account 
of  the  receipts  and  disbursements,  which  were  entirely  under  bis 
control,  how  is  the  member,  who  is  desirous  of  separation,  to 
know  what  funds  are  actually  available  for  partition?  And 
according  to  what  principle  of  law  and  justice  can  it  be  said  that 
he  is  bound  to  accept  the  ipse  dixit  of  the  manager  as  a  correct 
representation  of  the  actual  state  of  things  ?  The  amount  of 
confidence  which  is  invariably  reposed  in  the  manager  by  the 
other  members  of  a  joint  Hindu  family,  so  long  as  there  is  peace 
and  harmony  in  it,  is  well  known  to  those  who  have  any  practical 
knowledge  of  such  families ;  and  if  the  contention  of  the  pleader 
for  the  special  appellant  is  correct,  all  that  1  can  say  is  that  the 
sooner  such  families  come  to  an  end  the  better. 

That  the  manager  of  a  joint  Hindu  family  is  not  entitled  to 

obtain  any  credit  for  expenses  other  than  those  that  are  required 
for  the  benefit  of  that  family  appears  to  me  to  be  clear  from  tho 
following  text  of  Katyana,  which  is  quoted  in  page  91,  volume  4, 
Colebrooke's  Digest : 

a  What  has  been  given  away  for  the  religious  purposes  of  one 
€€  individual,  a  friendly  gift  and  a  loan  made  on  his  own  account 
"  shall,  if  discovered,  become  part  of  his  allotment,  for  the 
"  patrimony  cannot  be  alienated  by  one  parcener  on  his  separate 
"  account." 

Then,  again,  in  page  97  of  the  4th  volume  of  the  same  work, 
the  author,  Jagannatha  TaMtopanchanana,  makes  the  following 
remark ;  and  he  adds  that  it  is  approved  of  by  Baghunandana 
also: — 

"  When  some  cause  is  shown  for  suspecting  that  effects  are 
"  concealed,  then  only  shall  ordeal  be  performed.    For  example* 
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the  income  is  great,  and  expenditure  small,  but  he  who  superin-       1870 
"tends   the   receipts   and    disbursements   does  not  satisfactorily  Abhaychan- 

u  accounirfor  them.9 '  OtotoSt 

The  passage  in  italics  clearly  goes  to  show  that  the  manager  v. 

of  a  joint  Hindu  family  is  liable  to  give  an  account  of  his  mana-  gbho. 
gership  to  the  other  members  of  that  family.  The  pleader  for 
the  special  appellant,  however,  has  referred  me  to  two  cases  ; 
one  is  Chuckunlall  Singh  v.  Poran  Chnnder  Singh  (1)  ;  theother  is 
S.  M.  T&angawmani  Dasi  v.  Kasinath  Dutt  (2) .  With  reference 
to  the  first  of  these  cases,  I  wish  to  observe  that  it  is  Hot  exactly 
in  point.  The  learned  Judges,  by  whom  it  was  decided,  appear  to 
have  laid  considerable  stress  upon  the  position  of  a  Jcarta,  with 
reference  to  the  adult  members  of  a  joint  undivided  Hindu 
family ;  and  although  I  am  by  no  means  prepared  to  hold 
that  there  is  any  analogy  between  th&  ha/Ha  of  a  joint  Hindu 
family  and  the  chairman  of  a  committee,  it  seems  to  be  clear  that 
there  was  no  evidence  given  in  that  case  to  prove  that  the  Jcarta 
had  the  exclusive  management  of  the  family  estate.  The  second 
case,  however,  is  direetly  in  support  of  tho  appellant's  contention  > 
but  with  the  utmost  deference  to  the  learned  Judge  by  whom 
it  was  decided,  I  am  bound  to  say  that  I  entirely  differ  from 
the  opinion  which  he  has  laid  down  ;  and  1  would,  therefore,  refer 
the  following  questions  to  a  Full  Bench  of  this  Court,  namely, 
first,  whether  the  managing  member  of  a  joint  Hindu  family 
can  be  sued  by  the  other  members  for  account ;  secondly,. 
whether  suuh  a  suit  wonld  not  lie  even  if  the  parties  suing  were 
minors  duriug  the  period  for  which  the  acounts  are  asked.. 

Loch,  J. — I  concur. 

Baboos  Khettra  Mohan Mookerjec&ndChandraMadhab  Qhose,. 
for  the  appellant,  contended  that  an  agent  or  a  master  only  could 
be  called  upon  for  an  account ;  but  a  managing  member  of  & 
joint  Hindu  family  was  neither  an  'agent  of  the  other  members 
nor  their  trustee.  There  could  be  no  separate  right  in  each 
individual  member  of  an  undivided   family ;  all  the   members 

(1)  9  W.  Bn  483.  (2)  3  B.  L.  B.,  O.  C,  1. 
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1870  enjoy  the  property  as  one — 1  Strange,  199.  Separate  rights 
ABHAycaLN-  could  only  commence  after  partition.  The  managing  member 
Chowdbrt  took  no  appointment,  but  as  a  matter  incidental  t^a  Hindu 
^^  family.  The  management  is  taken  merely  from  motives  of 
Guho,  affection  or  duty.  There  was  neither  express  nor  implied 
trust.  Trust  coald  not  be  presumed — 2  Story,  section  1195.. 
The  position  of  a  managing  member  is  analogus  to  that  of  a 
father  to  his  sons.  The  authority  and  obligation  of  an  eldest 
brother,  as  laid  down  in  the  Hindu  shastras,  are  like  those  of  a 
father~<-3  Colebrooke's  Digest,  verses  9-r-12,  page  159.  Under  the 
law  he  is  bound  to  take  the  management.  In  the  same  way , a  son  can- 
not  call  on  his  father  for  an  account,  even  when  the  son  brings  into 
the  jointsiock, property  acquired  by  his  skill  and  valor,  because  the 
fetter  i*  the  master,  and  the  sons  have  no  independence — 3  Cole- 
brooke,  verses  7  and  8,  page  27.  Similarly  the  manaing  member  who 
holds  the  same  portion  in  a  Hindu  family  could  not  be  called  upon 
for  an  account.  The  constitution  of  joint,  Hindu  families  would 
fall,  for  no  one  would  willingly  render  himself  liable  to  account. 
Verses  91  and  97,  4  Colebrooke's  Digest,  are  not  textSj  but 
opinions  only  of  Jagannatha.  They  have  no  reference  to  the 
case  of  a  managing  member.  Effects  discovered  after  partition 
are  to  be  divided— 4  Colebropke,  pages  97  to  100.  Secretipn  of 
such  property  was  not  considered  a  theft ;  it  could  only  be  a  moral 
offence— r4  Colebrooke^  pages  92  and  98  to  100.  No  violence 
could  be  used — Yayavastha  Darpana,  page  540.  The  same 
argument  will  hold  as  to  a  minor. 

Baboos  Srinath  Vas  and  Girijasankar  Mazumdar  for  the 
respondent  were  not  called  upon. 

The  judgments  of  the  Pull  Bench  were  delivered  as  follows : — 

OouCHj  0.  J.-*— The  first  question  in  this  case  is  whether  the 
managing  member  of  a  joint  Hindu  family  can  be  sued  by  the 
other  members  for  an  account.  Now  the  metnbers  pf  a  joint 
Hindu  family  are  entitled  to  the  family  property,  subject  to  such 
dispositions  of  it,  as  the  managing  meniber  is  entitled  to  make, 
either  by  virtue  of  the  power   which  is  given  to  him  by  law  as 
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manager,  or  of  the  powers  that  may  be  given  to  hi  m  by  the  eon*  M70 
sent  of  the  other  members  of  the  family.  Subject  to  the  exer-  Abhatchan- 
cise  of  thyp  powers,  and  to  any  disposition  of  any  portion  of  the  Chowdhrt 
family  property  which  may  have  been  made  by  virtue  of-  *• 
them,  the  other  members  of  the  family  are  clearly  interested  in  Guho. 
that  property.  It  appears  to  me  that  the  principle  upon  which 
the  right  to  call  for  an  account  rests  is  not,  as  has  been  supposed, 
the  existence  of  a  direct  agency  or  of  a  partnership,  where  the 
managing  partner  may  be  considered  as  the  agent  for  bis  co- 
partners.  It  depends  upon  the  right  which  the  members  of  a  joint 
Hindu  family  have  to  a  share  of  the  property  ;  and  where  there 
is  a  joint  interest  in  the  property,  and  one  party  receives  all  the 
profits,  he  is  bound  to  account  to  the  other  parties,  who  have  an 
interest  in  it,  for  the  profits  of  their  respective  shares,  after  making 
such  deductions  as  he  may  have  the  right  to  make.  That  appears 
tQ  me  to  be  the  right  principle,  and  it  is  the  principle  upon  which 
the  English  Courts  of  Equity  act  in  the  case  of  joint  tenants  and 
tenants  in  common,  and  not  merely  in  cases  of  partners.  I  think* 
with  due  deference  for.  Mr  Justice  Markby's  judgment,  that  he 
has  put  the  right  upon  rather  narrow  grounds,  and  has  not  taken 
precisely  a  correct  view  of  the  grounds  upon  which  it  rests.  It 
is  also  to  be  observed  that  his  opinion,  which  is  opposed  to  there 
being  a  right  to  a  suit  for  an  account,  was  not  necessary  for  the 
decision  of  the  case  before  him,  and  was  so  far  an  extra  judicial 
opinion,  for  he  did,  under  the  circumstances  of  the  case,  decree 
an  account.  His  opinion  is,  therefore,  not  entitled  to  the  same 
weight,  as  if  it  had  been  a  direct  decision  in  the  suit  upon  a  point 
in  question. 

Then,  as  regards  the  judgment  in  the  other  case,  it  appears 
to  me  that  it  is  not  at  variance  with  the  proposition  that  a  suit 
may  be  brought  fQr  an  account.  Mr  Justice  Phear  can  better 
explain  what  he  intended  in  his  judgment  in  that  case,  but  I 
certainly  do  not  understand  him  to  have  laid  down  that  there 
could  not  be  a  right  to  an  account  as  against  the  managing 
member  of  a  joint  Hindu  family.  I  think,  therefore,  that,  if  we 
look  to  the  prinoiple  upon  which  Courts  of  Equity  act  in  thesa 
cases,  the  principle  upon  which  the  right  to  an  account  is  found- 
ed, this  case  comes  within  it ;  and  then  when  I  find  that  there  has 
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WO       been  a  long  course  of  practice,  allowing  these  suits  to  be  brought 

Abratchan-  certainly  I  should  be  extremely  reluctant  now  to  hold  that  such 
Chowdhky  a  suit  cannot  be  brought,  or  to  come  to  the  conclusion  $hat  our 
-  V,M  allowing  such  a  suit  to  be  brought  would,  as  has  been  urged,  be 
Guho.  destructive  to  the  existence  of  joint  Hindu  families.  I  am  not 
satisfied  that  it  is  so,  and  indeed  I  cannot  see  how  it  can  be 
destructive  to  the  existence  of  joint  Hindu  families,  that  the 
manager  should  be  bound  in  equity  and  good  conscience  to 
account  for  his  management,  and  should  be  liable  to  a  suit  if  he 
does  not  do  so.  I  would,  therefore,  answer  the  first  question  in 
the  affirmative  ;  and  that  being  so  answered,  the  other  question 
must  also  be  answered  in  the  same  manner.  With  regard  to  that, 
the  opinion  of  Mr  Justice  Phearis  directly  in  point  that  a  suit 
can  be  brought  for  an  account  in  the  case  of  a  minor.  He  has 
expressly  so  stated  in  his  judgment,  and  the  opinion  of  Mr  Justice 
Markby  to  the  contrary  is  only  an  extra  judicial  opinion.  It  is 
entitled  to  weight,  and  that  was  probably  the  reason  for  this 
case  being  referred,  but  it  is  not  entitled  to  the  same  weight  as 
if  it  had  been  an  opinion  which  was  necessary  for  the  decision  of 
the  case. 

With  these  answers,  the  case  will  go  back  to  the  Division 
Bench  for  a  decision  on  the  remaining  questions  arising  on  the 
appeal. 

Esxp,  J. — I  concur  in  this  judgment. 

Jackson,  J. — I  am  of  the  same  opinion. 

Phbar,  J. — As  the  judgment  of  mine  in  (Jhuchunlall  Singh  v. 
Poran  Chunder  Singh  (1)  has  been  considered  in  some  degree 
to    afford  a    reason    for    this    reference,    I   wish  to  say  a  few 

* 

words  explanatory  of  it,  while  I  state  that  I  entirely  agree  with 
the  Chief  Justice  in  the  answers  which  he  proposes  to  give  to 
these  questions. 

Until  I  came  into  Court  to-day,  I  had  not  the  slightest  idea 
that  anything  which  I  said  in  the  case  to  which  I  have  just    re* 

(1)  9  W.  R.,  483. 
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{erred  could  be  interpreted  into  an  opinion  on  my  part  that  the        1870 

managing  member  of  a  joint  Hindu  family   could  not  be  called  abhaychan- 

to  account  by  the  other  members  of  the  family.     In  that  parti-   ch*  w?hIy 

cular  case,  the  plaintiff  had,  in  fact,  so  for  as  could  be  seen  from  0     •• 

.  *  '  Ptaei  Mohan 

the  evidence,  taken  as  much  part  in  the  management  and  control  Guho. 
of  the  joint  property  as  the  defendant ;  and  he  placed  his  cause  of 
action,  solely  on  the  ground  that  the  defendant  was  the  karta  of 
the  family.  I  intended  on  that  occasion  to  say  that  the  mere 
circumstance  of  the  one  man  being  the  karta  of  the  family  did  not 
make  him  accountable  to  those  other  members  of  the  family  who 
took  the  ordinary  part  in  the  management  of  the  property  which 
an  adult  member,  living  in  commensality  with  the  others,  must  be 
supposed  to  take,  in  the  absence  of  all  evidence  to  the  contrary. 
I  endeavoured  to  guard  myself  at  that  time  from  being  under- 
stood to  say  more  than  this  ;  for  certainly  my  own  feeling  as  an 
English  lawyer,  fairly  conversant  with  equity  and  practice  in 
England,  is  that  every  man,  be  he  karta  of  a  joint  Hindu  family  or 
not,  who  manages  the  property  of  another  person,  or  property  in 
which  another  person  is  beneficially  interested,  upon  the  found- 
ation of .  a  trust  or  confidence  between  the  two,  is  in  a  Court  of 
Equity  and  good  conscience  accountable  to  the  latter  for  the 
mode  in  which  he  does  manage  it,  and  for  the  profits  which  he 
may  have  made  out  of  it.  The  principle  which  I  understand  the 
English  Courts  of  Equity  to  act  upon  in  these  matters  is  simply 
this, — that  a  person  who  has  the  control  of,  and  management  of, 

another's  property,  upon  the  footing  of  any  thing  which  amounts 
to  a  confidence  or  trust  reposed  in  him  by  this  other,  shall  not  be 
allowed  to  abuse  that  confidence,  and  to  make  a  profit  out  of 
his  management,  without  the  owner's  consent ;  and  inasmuch 
as  the  question  whether  or  not  a  profit  has  been  made,  or 
what  has  been  done,  lies,  under  these  circumstances,  solely 
within  the  knowledge  of  the  manager  himself,  a  Court  of 
Equity  will  make  him  disclose  what  he  has  done ;  in  other  words, 
will  make  him  account  for  his  administration  of  the  property.  It 
is  the  ncessity  for  discovery,  as  the  English  lawyers  term  it,  in 
order  to  protect  the  actual  owner's  right  and  interest  which 
founds  the  jurisdiction  of  the  English  Courts  of  Equity  in  cases 
of  this  sort.     I   regret  very  much   that  I  should  have  so  inade- 
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1876       quately  expressed  myself  on  the   former  occasion  as  to  le&d  to 
Abhatchvx-  the   conclusion  that   I  intended   to  favor    the  view  which  has 
Chowdhut   ^een  contended    f°r  here   to-day,   because,    I  think,  if  it  had 
v.         not  been  for  that,  there  would   hardly     have  been  any  occa- 
Goho.       SI0n  ^0T  *kis   reference.     Mr.  Justice   Markby's  judgment  did 
not  amount  to  a  decision.     It  is,  I   understand,  nothing  more 
than  a  dictum  which  was  so  little  necessary  to  the  determination 
of  the  particular  case  before  him,  that  the  learned  Judge  ac- 
tually in  that  case  decreed  an  account.     It  appears  to  me  th&t 
there  ought  to  be  no    hesitation  on  our  part  as  to  the  answers 
which  we  must  give  to  these  questions. 

Mittbb,  J. — I  concur  in  the  answers  proposed  ;  but  as  I  was 
on©  of  the  Judges  by  whom  this  reference  was  made,  I  wish  to 
say  a  few  words  as  to  the  circumstances  under   which  I  thought 

myself  bound  to  make  it, 

I  did  not  make  the  reference  in  consequence  of  the  decision 
of  Mr.  Justice  Phear  in  Ghuckunlall  Singh  v.   For  an   Qhunder 

Singh  (1).  I  have  distinctly  stated  in  my  judgment  that  that 
case  was  decided  upon  the  ground  that  there  was  no  evidence  to 
prove  that  the  defendant,  who  was  sued  for  an  account,  wa$,  in 
fact,  the  exclusive  manager  of  the  joint  family  property;  so  that, 
properly  speaking,  it  was  not  a  case  for  account  against  a  mana- 
ger, but  a  _&uit  by  one  of  the  two  joint  managers  againsfr4he 
other. 

The  decision  passed  by  Mr.  Justice  Markby,  however,  was  the 
one  which  induced  me  to  make  this  reference ;  and  I  must  say 
that,  in  that  case,  the  construction  which  Mr.  Justice  Markby 
put  upon  the  decision  of  Mr.  Justice  Phear,  just  now  referred  to, 
was  one  of  the  principal  grounds  which  led  me  to  adopt  that 
course.  Mr.  Justice  Markby  says  in  that  decision  that  it  was 
determined,  in  the  case  decided  by  Mr.  Justice  Phear,  as'  well 
as  another  case  decided  by  himself  (Mr.  Justice  Markby)  and 
the  late  Chief  Justice,  that  the  members  of  a  joint  undivided 
Hindu  family  have  no  right  to  sue  the  managing  member  of 
the  joint  family  for  account  merely  upon  the  ground  that  the 

(1)  9  W.  R„  483. 
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person  sued  had  the  exclusive  management  of  the  joint  family        18W 

property.       *  Abhaychan- 

This  was  a  proposition  which  appeared  to  me  to  be  erroneous,     DIU  RoT 

vHOVDHRi 

and  I  was,  therefore,  obliged  to  make  this  reference  to  the  Full  v. 

Ttonrh  Ptaei  Moha« 

As  to  the  questions  themselves,  I  have  nothing  4>o  add  to 
what  has  been  already  observed  by  the  learned  Chief  Justice 
and  Mr.  Justice  Phear. 


[ORIGINAL  CIVIL.] 


Before  Mr.  Justice  Norman. 

S.  M.  JAGATSUNDER  IDASI  t>.  SONATAN  BYSAK.  lw 

July  6. 
Awards  Submission — Completion — Delivery— Act  VIII  of  1859,  s$.  315,       _— 

318,  and  320. 

By  an  order  of  Court,  of  January  1 7th,  1867,  a  suit  was  referred  to  two  arbitrators, 
under  section  312,  Act  VIII  of  1859,  who  were  to  make  their  award  in  writing,and 
submit  the  same  to  the  Court  within  three  months.  No  order  for  enlarging  that  time 
was  made.  The  first  meeting  of  the  arbitrators  was  held  on  May  22nd,  1867,  and 
four  subsequent  meetings  were  held,  at  which  all  the  parties  attended,  and  evidence 
was  taken  ;  at  the  last  of  which  meetings, namely  on  27th  July,  an  objection  for  the 
first  tune  was  taken  on  behalf  of  the  defendant  that  the  time  limited  by  the  order 
of  reference  had  expired,  but  the  arbitrators  proceeded  with  the  reference.  The 
award  was  made  on  12th  August  1867,  and  remained  with  one  of  the  arbitrators 
until  his  death  in  August  186$.Sub*equently  it  was  produced  by  the  other  arbitrator* 
on  the  application  of  the  parties  to  the  suit,  and  delivered  to  the  successful  party, 
by  whom  it  was  brought  into  Court  on  the  10th  May  1870,  and  judgment  was  moved 
for  in  accordance  therewith.  Held,  that  the  arbitrators  had  authority  to  make  the 
award.  The  award  was  properly  submitted  to  the  Court.  Seotion  320,  Act  VIII  of 
1859,  does  not  make  it  necessary  for  the  arbitrators  to  submit  the  award  to  the 
Court  personally.  Submission  to  the  Court,  under  section  320,  is  not  necessary 
to  the  completion  of  an  award  under  sections  315  and  318. 

Although  an  arbitrator  may  deliver  his  award  to  one  of  the  parties,  he  ought  not 
to  hand  over  with  it  the  proceedings,  depositions,  and  exhibits. 

This  was  an  application,  on  behalf  of  one  of  the  parties  to 
the  suit,  to  have  an  award  of  two  arbitrators  made  therein 
confirmed,  and  for  an  order  of  Court  in  accordance  therewith. 
The  order  of  reference  to   arbitration    was   made  on  the  17th 

48 
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1870       January  1867,  and  the  time   fixed  by  the  Court,  within  which 
S.  M.  Jagat-  the  arbitrators  were  to  make  their  award  in  writing  and  sub- 

stTNDBBi  Dasi  mft  ft  ^0  ^q   Court,  was   three  months.    After  some  hearings 
v.  , 

Sonatan      before  the  arbitrators,  the  case  was,  by  the  desire  of  the  parties, 

adjourned  beyond  the  three  months  granted  by  the  Court  for 
the  making  and  submission  of  the  award.  No  application  was 
made  to  the  Court  for  the  extension  of  the  time.  The  arbi- 
trators made  and  signed  their  award  on  the  12th  August  1867, 
but  they  did  not  communicate  it  to  the  parties.  In  August 
1868,  one  of  the  arbitrators,  in  whose  possession  the  award  had 
remained,  died,  and  the  award  was,  on  the  application  of  the  party 
in  whose  favor  it  was  made,  delivered  to  him  by  the  other 
arbitrator,  and  submitted  by  him  to  the  Court  on  the  10th  May 
1870. 

Mr.  Branson  in  support  of  the  application  contended  that 
the  award  was   complete.     By   the  English  cases  an  award  is 
to  be  considered  as  published   when  the  parties  have  notice 
that  it  is  ready  for  delivery  on  payment  of  the  reasonable  charges 
— Musselbrook  v.  Dunkin  (1)  and  Macarthur  v.  Campbell  (2). 
So  soon  as  the  award  was  made  by  the  arbitrators,  and  was 
ready  for  delivery,  it  was  made  sufficiently  to  satisfy  the  order 
of  the  reference.     The  award  has  been  submitted,  however  irre- 
gularly, to  the  Court,  and  the  requirements  of  Act  VIII  of  1859 
have  been   complied  with.    An  award  which  is  required  to  be  in 
writing  and  ready  to  be  delivered  at  a  certain  time  is  complete 
if  made  in  writing  and  ready  to  be  delivered  by  the  arbitrator 
within  the  appointed  time,  though  not  actually  delivered — Brown 
v.  Vawser  (3).     In  Henfree  v.  Bromley    (4),  an  award  signed 
and  ready  for  delivery  was  then  altered  by  one  of  the  arbitrators, 
and  it  was  held  that  the  award  was  still  good,  and  not  vitiated 
by  tSe  alteration,  the  arbitrator  being  held  to  be  functus  officio, 
and  a  stranger  to  the  award.     This  award  was  good  when  made 
and  signed  by  the  arbitrators,  and  it  has  been  submitted  to  the 
*  Court. 

The  Advocate-General  (Offg.)  contra, — The  award  is  not  com- 

(1)  9  Bing.,  605,  (3)  4  East,  584. 

(2)  5  B.  A  A.,  518.  (4)  6  East,  308, 
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plete  until  it  has  been  submitted  to  the  Court  by  the  arbitrators       w* 
after  they  have  made  and !  signed  it.    Until  this  has  been  done.  s-  M-  Jagat- 

8UMDBR1  DaSI 

the  requirements  of  Act  VIII  of  1859  have  not  been  complied         v. 
with,  and  no  valid  award  exists.     The  time  fiixed  for  the  comple-      bS5l* 
tion  of  the  award  having  expired,  and  this  having  been  brought 
to  the  arbitrators'  notice  before  they  made  their  award,  they  ought 
to  have  applied  to  the  Court  for  an  extension  of  time.     The  differ 
ence  between  the  English  form  of  order  of  reference  and  the  word, 
ing  of  Act  VIII  of  1859  with  respect  to  awards  was  intentional 
or  it  would  have  been  the  same  as  the  English  form.    There' 
is  no  reason  for  the  difference,  if  only  signature  and  publication ' 
were  necessary,  but  Act  VIII  makes  submission  to  the  Court 
also  requisite.    The  cases  that  have  been  cited,,  therefore,  do  not 
apply  here,  the  form  of  procedure  in  this  Conrt  being  different.. 
There  is  nothing  to  show  that  the  arbitrator  who  is  dead  did  not 
alter  his  opinion,  which  he  might  have  done ;  the  award  cannot 
be  considered  final  while  the  power  of  alteration  by  the  arbitra- 
tors remains.     The  time  for  completing  the  award  has  long  ex- 
pired, and  the  award  ought  not  now  to  be  enforced.     [Norman, 
J.,  refered  to  Hungate'z  case  (1).] 

Mr.  Branson  in  reply. 

■ 

Norman,  J. — By  an  order  of  this  Court  dated  the  17th? 
of  January  1867,  this  case  was  referred  in  accordance  with  the- 
provisions  of  section  812,  Act  VIII  of  1859,  to  B&boo.  Grish 
Chandra  Banerjee  and  Baboo  Romanath  Law,  as  arbitrators,. 
who  were  "  to  make  their  award  in  writing  and  submit  the  same 
to  this  Court  within  three  months  from  that  date."  No  ordfer 
for  enlarging  the  time  for  making  the  award  appears  to  have* 
been  made.     The  proceedings  submitted  to  this  Court  with  the* 

award  show  that  the  first  meeting  of  the  arbitrators  took  place- 
on  the  22nd  May  1867.  Subsequent  meetings  were  held  on  the- 
12th  June,  the  22nd  June,  the  6th  July,,  and  the  27th  July,, 
which  were  attended  by  all  the  parties,  and  at  which  evidence- 
was  taken,     On  the  27th  July,  Baboo  Dinanath  Rose  for  Sona- 

(1)  5  Rep.,  103. 
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1870       tan   Bysak,   objected   that   the   time   limited    by  the  order  of 
s.  M.  Jaoat-  reference  for  making*  the  award  had  expired,  but  his  objection 

8PNOXBI  Dm  °  r  * 

v.  was  overruled  by  the  arbitrators.    The  award  was  made  on  the 

BtjUkT  *^*k  ^■u^u8*>  1867,  but  the  fees  not  being  paid,  the  award  remain- 
ed with  Baboo  Grish  Chandra  Banerjee  till  his  death  in  August 
1868.  In  May  1870,  the  parties  applied  to  Baboo  Bomanath 
Law  for  the  award.  Baboo  Bomanath  Law  found  it  in  Baboo 
Grish  Chandra  Banerjee's  desk,  and  delivered  it  to  the  sue* 
ceesful  party,  by  whom  it  was  brought  into  Court.  Baboo 
Bomanath  Law  says,  "I  did  not  personally  submit  it  to  the 
Court.     I  did  so  through  the  successful  party." 

Mr.  Branson  now  moves  for  judgment  in  accordance  with 
the  award  ;  several  objections  have  been  taken  by  the  Advocate 
General  for  Sonatan  Bysak, — first  that  the  objection  having 
been  taken  before  them,  the  arbitrators  ought  not  to  have  pro* 
ceeded  to  make  their  award  after  the  expiration  of  three  months 
from  the  date  of  the  order  of  reference.  This  objection  was 
fully  and  properly  answered  by  the  arbitrators.     It  is  enough 

for  me  to  say  that  the  first  meeting  did  not  take  place  till  after 
the  time  limited  in  the  order  for  making  the  award  had  expired  ; 
that  Sonatan  Bysak  subsequently  attended,  took  part  in  the 
proceedings,  and  made  no  objection  till  the  last  meeting,  when 
he  found  that  the  decision  was  likely  to  go  against  him.  The 
arbitrators  show  there  were  good  reasons  why  the  award  should 
not  have  been  completed  within  the  time  limited.  Now  it  has  been 
held,  in  numerous  English  cases,  that  if,  after  the  time  for  making 
an  award  has  expired,  the  parties  attend  further  meetings  before 
the  arbitrators,  with  full  knowledge  of  the  circumstances,  and 
without  making  any  objection,  they  are  precluded  from  saying 
that  the  authority  of  the  arbitrator  is  at  an  end, — see  the  cases 
collected  in  Russel  on  Awards,  page  144.  In  the  present  case, 
section  318  of  Act  VIII  of  1859  cures  any  objection  on  the 
ground  that  the  award  was  not  made  within  the  time  limited 
by  the  order  of  this  Court. 

The  next  objection  is  that  the  award  was  not  submitted  to  the 
Court  until  after  the  death  of  Baboo  Grish  Chandra  Banerjee, 
though  the  order  of  reference  provides  that  the  arbitrators  are 
to  submit  their  award  to  the  Court  within  three  months.      I  was 


Bysak. 
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at  first  disposed  to  think  that  the  objection    was  fatal.    No       *870 

doubt,  as  a  general  rule,  the.  award  must  follow  the  terms  of  the  8.  M.  Jaoat- 

order  of  reference,  and,  accordingly,  where  the  ordsr  provided         v 

that  the  award  should  be  made  and  published  to  both  parties     Sw*JjN 

by  a  certain  day,  and  the  arbitators  made   and  published  it  to 

the  plaintiff  and  one  of  the  defendants  on  that  day  it  was  held 

that  the  award  could  not  be  enforced,  because  it; was  not  p  ublish- 

ed  to    both  the   defendants  on  that  day. — Hungate's  case  (1). 

So  where   an   order    of   reference,   instead   of  providing  that 

the  award  be  ready  to  be  delivered,   direct  that  it  be  delivered 

to  the  parties  by  a  certain  day,  the  award  will  not  be  enforceable 

unless  it  is  actually  delivered  by  that  day — ,see  Russell  on  Awards 

page  245.    If  the  matter  stood  on  the  order  of  reference  alone, 

I  think  it  would  be  clear  that  the  award  could  not  be  enforced. 

But  as  the  award  is  one  made  under  the  provisons   of  Act  VIII 

of  1859,  in  order  to  see  how  the  award  is  to  be  submitted  to  the 

Court,  we  must  look  to  section  320  of  that  Act.     That  section 

does  not  say  by  whom  the  award  is  to  be  submitted.     Is  is  to  be 

submitted  "  under  the  signature  of  the  person  or  persons  by  whom 

it  is  made."     There  is  nothing  in  the  language  of  the  enactment 

which  makes  it  necessary  that  the  arbitrators   should  personally 

submit  tlie  award  to  the  Court.     Section  315   directs  that  "  the 

Court  shall  fix  a  time  for  the  delivery  of  the  award/'     Sec, 

tion  318  provides  that  "  when  the  arbitrators  have  not  been  'able 

to  complete  the  award   within  the  period  specified  in  the  order, 

the  Court  may  enlarge  the  time  for  the  delivery  of    the    award." 

These  two  sections  show  that  the  Act  contemplated  the  award 
as  completed  before  it  is  actually  submitted  to  the  Court. 

No  doubt,  when  there  are  several  arbitrators,  the  judicial  act 
of  making  an  award  must  be  the  act  of  all  the  arbitrators, 
They  must  all  be  present  together,  and  concur  in  that  which  is 
to  stand  as  their  joint  judgment.  But  when  the  award  is  com- 
pleted, and  the  functions  of  the  arbitrators  as  judges  are  at 
an  end,  it  matters  little  through  what  channel  the  award  is  trans' 
mitted,  or,  in  other  words,  by  whom  it  is  submitted  to  the  Court. 
I  think,  therefore,  that  the  reason  of  the  thing,  as  well  as  the 

(1)  5  Rep.,  103. 
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1870        change  in  the  language,  shows  that  the  completion  andodeliverj* 
S.M.Jaoat.  of  the  award  mentioned  in  sections  .315  and  318  is  something 
8UNDBBI  Dasi  differentj  from  the  submission  of  the  award  to  the  Conrt  under 
Sonatan     section  320.     The  award  having  been  completed  in  the  life-time 
of  Baboo  Grish  Chandra  Banerjee,   I  think  that  either   Baboo 
Bomanath  Law,  the  surviving    arbitrator  or  the  plaintiff,  who 
obtained  the  award  from  him,  was  competent  to  submit  the  award 
to  the  Court,  notwithstanding    the    previous    death  of  Baboo 
Grish  Chandra  Banerjee. 

There  will,  therefore,  be  a  decree  in  pursuance  of  the  award. 
I  desire  to  observe  that  although  an  arbitrator  may  deliver  the 
award  to  one  of  the  parties  to  the  suit,  he  ought  not  to  hand 
over  with  it  the  proceedings,  depositions,  and  exhibits  in  the  suit. 
These  it  would  be  his  plain  duty  to  transmit  to  the  Conrt ;  were 
it  otherwise,  one  party  might  get  possession  of  valuable  docu- 
ments entrusted  by  the  Court  to  the  arbitrator  or  belonging  to* 
the  opposite  party,  merely  because  he  chose  to  pay  the  arbitra- 
tor's fees. 

Application  granted. 


Before   Mr.  Justice  Norman. 

j*87031  SAYAMALAL  DUTT  a.  SAUDAMINI  DASI  and  othbbs. 

Hindu  Law — Widow— TJnchasiily— Adoption. 


A  Hindu  widow,  who  has  become  unchaste,  is  living  in  concubinage,  and 
is  in  a  state  of  pregnancy  resulting  from  such  concubinage,  is  incompetent 
to  receive  a  son  in  adoption. 

'Bee  also  This  was  a  suit  to  establish  the  adoption  of  the  plaintiff,  and 
?? S'^?*  A4;  f or  partition.  The  plaint  stated  that  one  Iswarchandra  Dutt 
died  in  April  1861,  possessed  of  real  and  personal  property, 
leaving  a  will,  by  which  he  left  a  considerable  share  in  his  pro- 
perty, to  his  wife,  S.  M.  Thakomani  Dasi,  aud  empowered 
her  t^  adopt  a  son ;  that  he  left  him  surviving  his  widow,  the 
said  Thakomani  Dasi,  a  daughter,  the  defendant  Saudamini 
Dasi,  and  Mati  Lai  Ruder  and  Bassik  Lai  Buder,  sons- 
of  the  defendant  Saudamini  Dasi,  and  infant  defendants  in 
the  present  suit ;  that  the  testator  appointed  one  Prankrishna  Dutt 
and  the  defendant  Premchand  Dutt  executors  of  his  will,  but  that 
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Hbej  took  out  no  probate  thereof,  nor  obtained  any  certificate  in         J  870 
respect  of  his  property  ;  that,  in  October  in  1861,  the   infant  de-  Sayamalal 
f  endants,  by  their  mother  Sandamini  Dasi,  brought  a  suit,  against  v. 

Thakomani  Dasi,  one  Khettramohan  G-hose,  and  S.  M.  Hamani  Ba™^ini 
Dasi,  the  widow  of  Prankrishna  Dutt,  to  establish  the  will  and 
to  ascertain  their  respective  shares  under  it  ;  that,  on  the  16th 
February  1866,  a  decree  was  made  in  the  said  suit,  whereby  it  was 
declared  that  the  said  will  was  proved,  and  ought  to  be  established  \ 
that  Thakomani  Dasi  was  in  her  life-time  in  joint  possession  with 
the  defendants  of  her  husband's  property,  and  wished  to  come  to 
a  partition  of  the  property  according  to  the  respective  shares 
left  them  by  the  said  will,  whieh  the  defendants  refused  to  do  ; 

that2  on  13th  February  1869,  Thakomani  Dasi,  pursuant  to 
the  authority  given  her  by  the  will,  adopted  the  plaintiff  Sayama- 
lal Dutt,  according  to  the  customs  and  usage  of  Hindus ;  that  the 
said  Thakomani  Dasi  died  on  the  12th  June  1869,  leaving  the 
plaintiff  her  surviving;  and  that,  on  the  21st  December  1869,  the 
plaintiff  sent  a  letter  to  the  defendants,  demanding  a  division  of 
the  property  according  to  their  respective  shares  under  the  will 
of  Iswarchandra,  but  no  answer  was  made  to  the  said  demand. 
The  plaintiff,  therefore,  instituted  the  present  suit  by  his  father 
and  next  friend  Nilmani  Kar.  The  plaint  prayed  that  the  adoption 
of  the  plaintiff  might  be  established,  and  that  he  might  be  declared 
entitled  to  the  property  left  by  the  said  Thakomani  TDasi, 
and  for  a  partition  of  the  property  according  to  the  respective 
shares  therein  of  the  several  parties. 

The  defendant,  Saudamini  Dasi,  in  her  written  statement,  alleged 
that  the  said  Thakomani  Dasi  eloped  with  Nilmani  Kar,  the 
father  of  the  plaintiff,  in  June  1868,  and  lived  with  him,  under 
his  protection,  leading  the  life  of  a  prostitute  ;  that  the  plaintiff 
was  not  adopted  according  to  the  customs  and  usage  of  Hindus ; 
that  there  was  no  legal  or  valid  adoption  of  the  plaintiff  by 
Thakomani  Dasi  as  alleged  in  the  plaint,  and  that  the  said  Tha- 
komani, by  living  an  unchaste  life,  and  being  unchaste  at  the 
time  of  the  alleged  adoption,  was  incompetent  to  make  a  valid 
or  legal  adoption  ;  that  the  said  Thakomani  Dasi  became  preg- 
nant while  living  with  Nilmani  Kar,  and  died  in  child-birth  in 
June  1869. 
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The  infant  defendants,  Mati  Lai  Ruder  and  Rassik  Laf 
Ruder,  by  their  guardian  ad  litem  Jogeschandra  Chowdry, 
filed  a  written  statement,  in  which  they  submitted  the  right  and 
interest  in  the  subject-matter  of  the  suit  to  the  judgment  of  the 
Court. 

Mr.  Creagh  (Mr.  Marsden  with  him)  for  Saudamini  Dasi,  con- 
tended that  the  adoption  was  invalid,  and  that  there  was  nothing 
to  show  that  it  had  been  properly  performed,  citing  Mussamut 
Sabitreea  Daee  v.  Sutur  Ghun  Sutputtee  (1)  ;  Roopmonjooree 
Ghowdhranee  v.  Randall  Sirkar  (2) ;  2  Macnagh ten's  Hindu  Law 
pages  198,  199,  and  202  ;  Dattaka  (Jhandrika,  Section  II ;  Shama 
Churn's  Vyavastha  Darpana,  page  866.  He  also  contended  that 
a  woman  who  has  become  unchaste  has  no  power  of  adoption 
citing  2  Colebrook'e  Digest,  page  462 ;  Shama  Churn's  Vya- 
vastha Darpana,  pages  26,  27 ;  2  Macnaghten's  Hindu  Law, 
page  113;  Elberling  on  Inheritance,  page  88;  Tara  lianee 
Dosseav.  MoteeBuneanee  (3)  ;  Mutsamut  Rubbee  Koor  v.  Jewut 
Ram  (4)  ;  Ramalinga  Villai  v.  Sadasiva  Yillai  (5) ;  2  Strange's 
Hindu  Law,  page  272.  [Norman,  J.,  [refers  to  2  Colebrooke's 
Digest,  page  479] .  Act  XXI  of  1850  does  not  apply  to  this 
case.  That  act  applies  ouly  to  save  the  rights  of  persons  which 
would  otherwise  be  lost  by  change  of  religion. 

Mr  Viffard  (Mr.  Lingham  with  him)  in  reply. — Many  of  the 
cases  cited  do  not  apply.  The  case  of  R&malinga  "Pillai  v 
Sadasiva  Villai  (5)  does  not  decide  the  point.  A  pregnant 
woman  is  not  impure. — Menu,  Chapter  V,  section  62.  The  im- 
purity, if  any,  is  that  of  the  husband  only,  not  of  the  wif  e.— Ibid 
section  130.  All  the  cases  cited  on  the  other  side  from  the  Sad- 
der Reports  are  prior  to  1850.  Even  if  it  were  proved  that  the 
widow  by  unchastity  lost  the  right  of  adoption  by  strict  Hindu 
law,  yet,  since  Act  XXI  of  1850,  she  has  lost  none  of  that  right 
— Doe  d  Sammoney  Dossee  v.  Nimy churn  Dos  (6),  Parvati  v. 
Bhiku   (7).     Loss  of  caste  does  not  deprive  a  woman  of  the 


(1)  2  Sel.  Rep*,  21. 

(2)  1  W.  R.,  146. 

(3)  7  ScL  Rep.,  273. 

(4)  2  Sol  Rep.,  257. 


(6)  0  Moore's  I.  A.,  506. 

(6)  2  T.  &  B.t  300. 

(7)  4  Bom.  H.  G.  Rep.,  A.  C,  25. 
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jtower  to  execute  anything  which  she  has  the  authority  of  he*        187° 
husband  to  perform,  as  adoption  ;  or  if  it  did  before  Act  XXI  of  Sayamalal 
1850,  it  does  not  now.     A  minor  widow  can  adopt,  i.  e.,  ahus-  v. 

band's  authority  can  confer  power  to  adopt  on  a  person  who  other-       &*&. 
wise  might  not  have  such  power. — Shama  Churn's  Vyavastha 

Darpana,  page  769.     The  right  of  adoption  is  in  the  husband.— 
1  Strange's  Hindu  Law,  page  78. 

Norman,  J. — One  Iswarchandra  Dutt  died,  leaving  Thako- 
mani, his  widow,  and  a  daughter  named  Saudamini.  By  his  will 
he  had  empowered  his  widow,  Thakomani,  to  adopt  a  son.  After 
the  death  of  Iswarchandra,  Thakomani  left  the  family  dwelling 
house,  and  cohabited  with  Nilmani  Kar,  at  a  house  in  Simla  ;  from 
thence,  at  the  end  of  Magh,  or  the  beginning  of  Falgun  1275 
(February  1869),  she  went  to  a  garden  at  Synthea,  where  she  re- 
mained two  months,  when  her  pregnancy  being  very  apparent, 
Nilmani  Kar  asked  Anno,  the  servant  who  attended  Thakomani,if 
she  knew  any  one  who  could  cause  abortion.  In  Bysak  (April) 
Thakomani  left  the  garden  at  Synthea,  and  went  to  the  house  of 
Nilmani  Kar,  at  Sindarine,  near  Nuddea,  where,  at  the  end  of  a 
month,  she  died.  After  her  death,  a  child  fell  from  her.  The  Police 
made  an  investigation,  the  result  of  which  was  that  Nilmani  Kar 
was  charged  before  the  Magistrate  at  Nuddea,  and  again  at  the 
instance  of  Halodhar  Buder,  the  uncle  of  Thakomani,  before  a 
Magistrate  in  Calcutta,  with  having  caused  the  death  of  Thako- 
mani, by  administering  medicine  to  procure  abortion.  He  was, 
however,  released.  Nilmani  Kar  then,  as  guardian  of  his  infant 
son,  Sayamachand,  whom  he  calls  Sayamachand  Dutt,  brought 
this  suit  alleging  that  Sayamachand  had  been  adopted  by  Thako- 
mani, in  pursuance  of  the  direction  in  her  husband's  will,  on  the 
3rd  Falgun  (1 3th  February).  There  is  not  the  slightest  evidence 
of  an  adoption  on  the  3rd  Falgun.  But  the  plaintiff  has  given 
evidence  to  prove  an  adoption  on  the  Sangkranti,  or  last  day,  of 
Falgun  (12th  March).  There  ar«  circumstances  in  the  case  to 
which  I  adverted  in  giving  judgment  on  the  facts,  which  led  me  to 
say  that  the  adoption  was  not  proved  to  my  satisfaction,  because  I 
saw  reasons  for  distrusting  the   evidence   of   the   two    principal 

witnesses  for  the  plaintiff.     The  defendant's  witnesses,  Halodhar 
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1870        Ruder  and  Anno,  have  stated  that  no  such  meeting  did  takfe 
Sayamalal   place  at  the  garden  as  that  at  which  the  adoption  is  said  to  have 

^J"*  been  made.  I  cannot,  however,  feel  quite  certain  that  I  am  right 
SAiTOAimti  in  supposing  that  no  adoption  did  in  fact  take  place.  And  it 
therefore,  becomes  important  to  determine  whether  if  an  adop- 
tion did  take  place,  it  operates  to  confer  any  rights  on  the  infant 
plaintiff]Sayamachand.  The  question  is  this, — a  widow  having  a 
power  to  adopt  becomes  unchaste ;  can  she,  while  yet  pregnant 
by  the  man  with  whom  she  is  living  in  a  state  of  concubinage,  not 
having  performed  any  expiation,  adopt  a  son  under  the  power 
given  her  by  her  deceased  husband  ? 

The  ceremonies  used  in  adoption  are  given  at  length  in  the 
Dattaka  Mimansa,  Section  5  ;  the  Dattaka  Chandrika,  section  2  ; 
and  Baboo  Shama  Churn  Sircar's  Yyavastha  Darpana,  pages  866 
to  871.  The  ceremonies  of  acceptance  are  as  follows.  When  the 
child  is  given,  the  person  receiving  him  in  adoption  takes  him  by 
both  hands,  with  the  recitation  of  the  prayer  commencing  "  Deva 

Syatwa,"  &c,  and  must  next  offer  a  burnt  offering  of  milk  and 
curds  with  the  recitation  of  the  mystical  invocation  "  Yastwa 
Vridha ;"  and  the  portion  of  the  Rik  Veda,  commencing  "  Tubhya 
magne,  and  the  five  prayers  of  which  the  initial  words  of  th(> 
first  are  "  Somadadat,  &c." 

In  order  to  constitute  a  valid  adoption  even  among  Sudras,  the 
mere  giving  and  receiving  of  a  child  are  not  sufficient.  In  the 
case  of  "Bhairab  Nath  Sye  v.  Mohes  Chandra  BhaduH  (1),  decid- 
ed on  the  Appellate  Side  of  this  Court,  Loch,  J.,  adopting  the 
opinion  of  Baboo  Shama  Churn  Sircar  in  the  Vyayastha  Dar- 
pana, page  876,  says : "  according  to  the  Dharma  Shastra  as 

"  current  in  this  country a  Sudra  should  also 

tg  act  in  like  manner." 

I  entirely  assent  to  the  ruling  in  that  case,  which  seems 
to  me  in  entire  accordance  with  the  passage  in  the  Dattaka 
Mimansa,  Section  5,  verse  56.  "  The  filial  relation  of  adopted 
*c  sons  is  occasioned  only  by  the  proper  ceremonies  of  gift,  accept- 
"  ance,  or  burnt  sacrifice,  and  so  forth  ;  should  either  be  wanting, 
*  the  filial  relation  fails."  The  author,  in  verse  45,  cites  a  passage 
from  Menu :     "He  who  adopts  a  son  without  observing  the^  rites 

(1)4B.  L.R.,  A.C.,169. 
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'todained  should    make  him    a    participator  of    the  rites    of        *8yo 
"marriage,  not  a  sharer  of  wealth."      This  he  explains  in  verse   Sayamilal 
46,  by  showing  that  the  person  so  adopted  does  not  become  a  v 

son:  see  f  urther,3  Golebrooke's  Dif|est,  page  320,  Calcutta  Polio    Saudamini 
Edition,  and  the  Commentary  of  Jagannatha  Tarkapanchanana  on 
the  text  of  Vashishfca,  pages  323  to  325.     The  question  then 
is,  c&n  a  widow  living  in  concubinage  offer  up  the  prayer  and. 
tfkkepartin  the  sacrifice  necessary  to  be  performed  by  a  person 
adopting  a  child.    Vrihat  Menu,   in  a  passage  cited  both  in  the 
Mitakshara  and  the  Dayabhaga,  declaring  the  widow's  right  of 
inheritance*  says :    "  The  widow    of  a  childless  man   keeping 
"  unsullied  her  husband's- bed  and  persevering  in  religious  ob— 
•'  servances,  shall   present  his  funeral  oblation,  and  obtain  his 
"  entire  sl^are-"  (1).  Now,  remembering  that  the  notion  of  offering ; 
oblations  is  the  key  to  the  whole  system  of  inheritance  amongst 
Hindus,  it  would  seem  to  follow  by  implication  that  the  reason  < 
why  a  widow  forfeits  her  right  of  inheritance  by  unchastity 
is  because  she  becomes  incapable  by  her  own  act  of  performing 
religious  observances,and  offering  the  obligations  for  her  deceased 
husband.    In  Strange's  Hindu  Law,  Volume  I,  page  45,  it  is  said 
'I  adultery  subjects  a  woman  to  degradation  from  caste."     Even 
though  the  adultery  be  such  as  to  be  a  crime  in  the  third  degree, . 
it  causes  degradation,  and  exclusion  from  inheritance,  if  repeated. 
"  The  effect  of  degradation  is  to  exclude  the  party  degraded  from; 
<c  all  social  intercourse,   to  suspend  in  her  every  civil  function, , 
to  disqualify  her  from  all  the  offices  and  all  the  charities  of 
life." — 1  Strange's  Hindu  Law,  page  160.  The  degraded  person . 
is  thus  disqualified  from,  performing  religious  offices. 

According  to  Hindu  law  a  woman  who,,  after  the  death.of  her  • 
husband,  leaves  her  brother  or  other  kinsman  whose  protection 
she  received,  and  suffers  the  caresses  of  a  stranger  through  carnal' 
desire,  is  said  to  be  the  third  sort  of  disloyal  wife  ;  she  who  is 
again  espoused  with  solemn  rites  is  a  twice  married  woman,  or 
puiierbhu ;  she  who  receives  the  embraces  of  another  man  with-  - 
out  &  formal  marriage,  is  an  unchaste  woman,  or  Swarimsi  :  see- 
2  Colebrooke's  Digest,  section  3,  slokes  158  and  159,  and  notes. 
In  Menu,  in  the  Chapter  on   Diet,    Purification,  and  Women*. 

.  XI)  Shama  Churn's  Vayavastha  Darpana,  21 
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section  163  relates  to  the  twice  married  woman ;  section  16^ 
is  as  follows :  "  A  married  wonian  who  violates  the  duty  which 
'*  she  owes  to  her  lord  brings  infamy  on  herself  in  this  life  ;  and 
"  in  the  next,  shall  enter  into  the  womb  of  a  jackal,  or 
"  be  afflicted  with  elephantiasis,  and  other  diseases  which 
u  punish  crimes."  In  Colebrooke's  Digest,  Book  IV, 
Blokes  80-83,  it  is  set  down  that  "  a  woman  wilfully  disloyal 
should  be  forsaken."  It  is  ordained  that  an  adulterous  woman 
shall  be  subjected  to  mortifications,  and  restricted  to  such  food 
as  is  necessary  for  the  bare  sustenance  of  life.  Vijnyaneswara 
says,-  she  is  so  to  be  treated  "for  the  sake  of  inducing 
tl  repentance,  not  for  the  sake  of  atonement,  since  penance  is 
iC  separately  mentioned." — Colebrooke's  Digest,  Book  IV,  note 
tosloke  82.  Yajnyavalkya says,  see  sloke  77: — "In  case  of 
"  conception  by  unlawful  commerce,  desertion  is  enjoined  by 
"  law,"  Sulapani  says,  ibid,  "  of  course  expiation  is  suggested  in 
u  case  of  disloyalty,  provided  she  does  not  conceive." 

In  a  passage  (for  which  as  well  as  for  the  citation  from  the 
Mahabharata,  I  am  indebted  to  Baboo  Shama  Churn  Sircar,  the 
learned  interpreter  of  this  Court)  from  the  Prayaschitta  Viveka 
by  Sulapani,  it  appears  that  an  unchaste  wife  cannot  perform  th<i 
religious  acts  ordained  in  the  Yeda  (amongst  which,  as  the 
Baboo  has  explained  to  me,  is  the  act  of  adopting  a  sod)  without 
having  performed  the  expiatory  penance. 

Note  A.  Prayaschitta  Viveka  (a  treatise  on  expiation  by 
Sulapani  (1). 

"  When  a  woman  is  pregnant  by  adultery,  then  she  is  postively 
"  to  be  des  erted  (ex-communicated).  If  she  continues  to  commit 
tCt  adultery  during  that  pregnancy,  then  she  must  perform  the 
"  expiatory  penance  after  confinement.  Thus  Rishnasringa : 
"  But  a  lustful  young  woman  pregnant  from  a  man  other  than 
u  (her)  husband  cannot  perform  expiation  so  long  as  she  is  not 
"  delivered  of  the  child.     She  must  not  exercise  any  authority 

(1)  The  Baboo  informs  me  that  this  including  those  of  Raghunandnna,  and 
excellent  treatise  on  expiation  is  of  great  more  frequently  in  Jagannatha's  compi. 
and  almo&t  paramount  authority  in  Ben-    lation,  the  translation  whereof  is  known 

r 

gal,  aa  well  as  in  Mifchila,  and  is  cited  aa    as  "  Colebrooke's  DigeBt." 
authority  in  all  the    Modern  Digests, 
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M€  over  the  household,  nor  must  she  embellish  hereself  (to  mix  in*       l^ro 
"  society)  ;  she  must  not  associate  with  fcer  husband,  nor  shall  her    Sa^^lal 
"  friends  and  relatives  associate  with  her  at  meals  ;  cohabitation  v. 

R  A  rjT)  AMIN  T 

t€  with  low  persons,  abortion  (and)  doing  injury  to  the  husband  dam. 
"  are  acts  in  particular  which,  as  well  as  other's  positively  cause 
te  degradation  of  women.  The  meaning  of  the  term  "patita"  is 
u  explained  by  Gautama,  "degradation,"  disqualification  for  the 
performance  of  the  duties  of  the  twice-born  persons  and  depri- 
vation of  happiness  in  the  next  world,  which  (latter)  according 
to  some  is  damnation  to  hell.  Duties  of  twice-born  persons.  The 
"  religious  acts  ordained  in  the  Veda,  viz.,  the  presentation  of  the 
"  sacrificial  fire,  &c,  and  the  performance  of  the  eight  ceremonies 
<r  ordained  by  the  Smriti  (1),  and  so  forth,  which  cannot  be  done 
without  the  expiatory  penance,  and  the  acts  subservient  thereto 
(namely)  the  repetition  of  the  name  of  a  god  a  great  many  times 
and  so  forth.  Twice-born  persons  are  mentioned  by  reason  of 
superiority.  The  degradation  of  Sudras  and  others  (2)  is  also 
"  ordained  in  a  different  passage  :" 

Mahabharata  (3). — The   chapter    entitled  Haribans,  Volume 

IV,(Narada  says  to  Arundhate)  "0  Arundhate  (4)  gifts,  fastings, 

*•'  religious  acts,  and  good  acts  of  unchaste  women  are  vain  ;  their 

■ 

"  religious  merits  also,  O  spotless    beauty,  are  fruitless.     Those 
"  wicked  women  who  by  the  commission  of  adultery  deceive  their  * 

"  husbands,  lose  for  that  time'the  fruits  of  religious  acts,  and  are 
"  doomed  to  hell"  (slokes  754  and  755). 

I  have  not  been  able  to  find  any  decision  on  the  point  whether 
an  unchaste  widow  can  receive  a  son  in  adoption  ;  but  there  are 
two  as  to  the  power  of  lepers  to  adopt,  which  throw  much  light  on 
the  subject.  Lepers  are  deemed  incompetent  to  perform  reli- 
gious observances,  and  incapable  of  inheriting  because  they  are 
supposed  to  be  polluted  by  crime  committed  in  a  former  stage 
of  existence.     In  Macnaghten's  Hindu  Law,  Volume  II,  page  201 , 

(1)  Smriti  have  means  that  part  of  the  (4)  The  wife  of  thettage  Vaahishta  jshe 

Hindu  law  which  treits  of  religions  acts  was  famous  for  her  virtues,  and  was 

and  ceremonies.  transformed  into  a  Star.  See  Oolebrooke's 

(2)  that  is  mixed  classes.  Digest,  Vol.   II  (London  edition),  p.  456. 

(3)  Published  by  the  Asiatic  Society 
of  Bengal. 
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18^°       is  a  case,  No.  xx,  in  whigh  it  seems  to  have  been  decided  that  a  • 

Sayamalal  person  afflicted  with  leprosy  is  incompetent  to  adopt  a  son.     The 

t,  following  case,  No.  xxi,  shows  that  if  the  leper  has  performed  the 

Sau£a*ini    Ppescr^e^  penance,  he  may  adopt,  and  in  a  note  a  passage  from  * 

the  digest  of  Jagannathais  referred  to  as  follows :  "Raghanandana 

"  holds  that  expiation  for  a  man  afflicted  with  elephantiasis  or 

"  other  similar  disease  is  ordained  for   the  purpose  of  enabling 

*'  him  to  perform  acts  of  religion  ordained  in  the  Veda.    By  parity 

"  of  reasoning  he  becomes  competent  to  inherit  property  as  well 
"  as  to  perform  religious  ceremonies." 

In  a  case  before  the  Privy  Counoil.  Ramalinga  Pillai  v. 
Sadariva  Pillai  (1),  it  seems  to  have  been  taken  as  admitted 
law  that  an  adoption  by  a  person  while  under  pollution,  in 
consequence  of  the  recent  death  of  a  relation,  would  be  in* 
valid.  On  the  whole,  I  am  of  opinion  that  Thakomani,  as 
an  unchaste  widow,  living  in  concubinage,  and  being  in  a 
state  of  pregnancy  resulting  from  such  concubinage,  was 
incompetent  to  receive  a  son  in  adoption  ;  and,  therefore,  on  the 
question  of  law*  as  well  as  upon  the  facts,  my  judgment  is  adverse 
to  the  plaintiff.  The  suit  will  be  dismissed  in  the  terms  I  have 
already  intimated.  ^» 

Suit  dismissed* 

m 

j 

Attorney  for  plaintiff :  Baboo  Ashutosh  Dhur. 
Attorney  for  defandant :  Baboo.  M.  O.  Chatterjee* 

(1)  9  Moore's  I.  A.,  506. 
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Before  Mr,  ttiee  Mitter. 

NGA  THA  YA  (Dsfbsdast)  y.  MI  KHAN  MHAW  (Plaintiff).* 

1670 
Parties— AstVniof\8SB,M.  73,    850—4rf    XX.V2I  of  1880,  s.  eV-AMttig      Jfay  8, 
Parties— IrrejTufarify  m  on  Jnferlocufory  Order  not  Affecting  Merit*  of  thfi 
Com — Certificate  of  Administration — Suit   by   Co-heir  against  Holder  of 
Certificate  of  Administration^Parties  to   Suit  for   Accowtt  of  an  Estate 
against  Solder  of  Certificate. 

In  a  suit  agumat  ft  co  hoir,  who  had  obtained  ft  certificate  under  Act  XX. VI I 
of  1860,  for  an  account  of  the  estate  of  the  deceased  proprietor,  a  third  party  w  aa 
added  aa  a  defendant,  under  section  "3  of  Act  Till  of  16S9,  "  it  appearing,  from 
the  aooounts  pat  in  that  a  large  portion  of  the  aaaeta  had  been  disposed  of  by  him 
aa  agent"  of  the  holder  of  the  certificate.  On  appeal,  held  that  a  co-heir  ia  entitled 
to  follow  property  of  the  deceased  into  the  hands  of  any  person  who  has  misappro- 
priated it,  and  bqoH  right  is  not  taken  away  by  the  certificate.  Therefore,  any 
person  who,  with  the  consent  of  the  holder  of  the  certificate,  haa  improperly 
possessed  himself  of  property  belonging  to  the  deceased,  and  misappropriated  it,  * 
may  bo  joined  as  a  co-defendant.  The  third  party  was  rightly  so  joined  in  this  esse. 

The  words  in  section  73  of  Act  VHl  of  1859  (1),  "  who  may  be  likely  to  be 
ssTerted  by  the  result,"   construed  to  mean  "  likely  to  bo  affected,  if  added  aa 

This  was  a  suit  to  administer  and  divide  the  estate  of  the  lata 
Nga  Tha.  The -plaint  stated  that  the  plaintiff,  Mi  Khan  Mhaw, 
was  the  wife  of  the  deceased  ;  that  the  defendant,  Nga  Tha  Ya, 
had,  on  the  18  th  April  1868,  Upon  a  representation  that  she  was 
the  wife  of  the/deoeased,  obtained,  from  the  Court  of  the  Recorder 
of  Moulmein,  a  certificate  to  collect  debts  of  the  deceased,  and 
had,  on  the  strength  of  suoh  certificate,  become  possessed  of  the 

*  Regular  Appeal,  No.  268  of  1869,  from  a  decree  of  the  Recorder  of  Moulmein 
dated  the  11th  August  1889. 

(1)  Act  TIH*f  1869.  section  73.—"  If  of  the  suit  to  yutnre  day  to  be  feed  by 

it  appear  to  the  Court,  at  any  hearing  of  the  Court,  and  direct  *hat  such  persona 

a  unit,  that  all  the  persona  who  may  be  shall  be  made  either  plaintiffs  or  defend- 

entitled  to,  or  who  clsW,  some  share  or  ants  in  the  suit  as  the  case  may  be.    In 

interest  in  the  subject-matter  of  the  unit,  such  case,  tka  Court  shall  issue  anotioe  to 

and  who  may  be  likely  to  be  affected  by  suoh  persons  in  the  manner  prorided  in 

the  result,  hare  not  been  made  parties  to  this  Act  for  the  service  of  a  summons 

the  suit,  the  Court  muj' ad  journtheh  earing  on  a  defendant." 
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18T0        effects  of  the  render  any  account 

:*  Tha  Ya  thereof  to  th<  :uit. 

>ti  Khak         The  Record  lodeof  effecting  this 

"  introdnctio:  to  be  an  accounting 

*  party  in  an  ing  him  defendant. 
"  Such  a  position  certainly  appears  to  be  the  one  prescribed  for 
"  him  by  section  73  of  the  Civil  Procedure  Code,  and  is  the 
"  one  which  he  invariably  occupies  in  administration  suits,  as 
"at  present  framed  by  the  Equity  Courts  at  home." 

Nga  Tl  a  Ya  was  accordingly  made  a  party  defendant  by  the 
following  order: — ' 

"  It  appearing,  from  the  accounts  put  in,  that  a  large  portion 
"  of  assets  have  been  disposed  of  by  Nga  Tha  Y»,  as  agent  of 
"  Mi  Kho  Oo,  let  Nga  Tha  Ya  be  made  a  defendant,  under 
"  section  73  of  the  Civil  Code." 

On  the  11th  June  1869,  the  Recorder  of  Moulmein  passed 
the  following  order  : — 
''t  ■'  Evidence  having  been  taken  as  between  the  plaintiff  and 
"  the  original  defendants  on  the  record,  the  Court  found  that  the 
"  estate  was  divisible  into  two  equal  parts,  and  that  the  plaintiff 
"  was  entitled  to  one  of  such  parts,  and  the  defendants,  as  they 
"  originally  stood,  to  the  other.  In  investigating  the  assets,  it 
"*  "  appeared  that  the  greater    portion  of   them  had  come  into  the 

"  hands  of  Nga  Tha  Ya,  as  the  agent  of  Mi  Kho  Oo,  and  Nga  Tha 
"  Ya  was,  accordingly,  added  as  a  defendant.     The  learned  coun- 

*  sel  for  Nga  Tha  Ya  desires  to  dispute  the  plaintiff's  claim  to 
"  an  account,  and  claims  to  have  the  rights  of  the  original  defend- 
"  ants  to  contest  the  property  in  snit.  I  do  not  think  he  is 
"  untitled  to  this.  He  has  been  made  a  party  only  as  liable  to 
"  account  to  the  parties  beneficially  interested  in  the  estate  about 
"  to  be  administered,  and  the  only  issne  he  is  entitled  to  have 
"  tried  is,  whether  he  has  duly  discharged  himself  of  the  assets 
"  which  have-coma  to  his  hand." 

The  Recorder  also  found  that  the  hulk  of  the  estate  of 
Nga  Tha  came  to  the  hands  of  Mi  Kho  Oo,  the  younger 
widow  ;  that  she  was  a  feeble  character,  and  had  fallen  into  tha 
hands  of  the  defendant,  Nga  Tha  Ya,  who  took  advantage  of 
her   experience,  and   possessed  himself  of    somo    property  be- 
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longing  to  the  estate,  sale  of  tha  same        '870 

managed  to  secure  to  rupees  1,596  ;  that  HaiTiu  Ya 

from     the    accounts    1  was    liable,    aa  an 

accountiug    party,  to 

was    ordered  to  pay  ;  that  with  regard 

to  Mi  Kho  Qo,  the  Court  found  that  she  was  liable  to  pay  to 
the  estate  the  sum  of  rupees  560  15,  which  amount  would  be 
debited  to  her  in  the  general  distribution. 

On  the  23rd  August  1869,  leave  was  given  to  (he  plaintiff  to 
proceed  in  execution  of  the  order  of  the  11th  June,  in  the  same 
manner  as  if  it  had  been  a  decree  of  Court.     ■ 

Kga  Tba  Ya  appealed  to  the  High  Court. 

Mr.  Mmitriou  for  the  appellant  Nga  Tha  Ya,  contended  that  the 
H  ecorder  had  no  jurisdiction  to  make  the  appellant  a  party  to  this 
suit ;  he  was  not  'entitled  to,'  nor  did  he '  claim  some  share  or  inter- 
est in  the  subject-matter  of  the  suit '  (section  73  of  Act  Till.) 
There  are  General  Orders  of  Chancery  in  England  authorising 
certain  additions  of  parties ;  but,  even  could  they  be  introduced 
by  implication  here,  there  is  no  rule  of  equity,  nor  of  practice, 
which  could  warrant  what  has  been  done  in  this  case.  The  agent 
of  an  accounting  party  cannofc.&s  such,  be  joined  with  his  principal 
in  a  suit  for  an  account  :  Attorney -Oenl.  v.  Earl  <rf  Chesterfield  (1). 
Oottle  v.  Aldrich  (2)  was  a  strong  exceptional  case,  where 
mm,  originally  acting  as  agent  for  an  executor,  continued,  after 
the  death  of  the  principal,  to  act  without  renewal  of  authority, 
and  was  treated  as  executor  de  son  tort.  That  case  confirms  the 
general  rule.  Here  it  is  found  that  the  appellant  had  accounted 
with  his  principal,  Mi  Kho  Oo,  the  certificate-holder.  Nor  does 
any  question  arise  upon  the  limited  character  of  the  Indian 
certificate  as  a  representative  title  :  it  has  never  been  contended 
that  fcheappellant  claimed  to  be,  or  acted  as,  representative,  or  waa 
chargeable  as  such.  The  Recorder's  order  ist — "  A  large  portion 
"  of  assets  have  been  disposed  of  by  Nga  Tha  Ya  as  agent  of 
"  Mi  Kho  Oo :  let  Nga  Tha  Ya  be  made  a  defendant  under 
"  section  73." 

(1)  18  Boar.,  596.  (2)  4  M.  A  3.,  175. 

50 
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WO  Bat  it  may  b  lent  that  the  Recorder 

Moa  Tai  T»  treated  the  app  id  and  a  fraud  upon  Mi 

Mi  Khak    Kho  Oo,  and  tl  iterested  in  the  estate. 

Mhaw.       He  finds  that  S  y  Mi  Kho  Oo'a  inexpe- 

rience; thatheindncedher  to  signa  bond,  although  he  appears 
"  to  have  rendered  no  assistance  of  any  sort ;  but  on  the  contrary 
"  to  hare  so  arranged  with  other  persons  as  to  give  him  a  pretext 
"  for  farther  claims  against  her  in  respect  of  their  service ;"  that, 
"  by  a  pretended  sale  to  his  brother-in-law,  Nga  Maain,"  he 
managed  to  secure  to  himself  a  considerable  profit  npon  timber 
belonging  to  the  estate.  This  is  the  special  case  relied  on  as 
making  the  ostensible  and  admitted  agent  of  the  certificate-holder 
an  accounting  party  to  the  estate,  jointly  with  his  principal. 
Now,  there  can  be  no  question  of  Mi  Kho  Oo's  liability,  in  respect 
of  her  agent's  receipts;  her  insolvency  ia  not  charged.  The  several 
exceptional  casus  of  collusion  and  other  circumstances  establi  sh- 
ing  a  quasi-privity  with  the  estate  or,  by  reason  of  misconduct, 
a  liability  to  next  of  kin  and  creditors,  referred  to  in  Calvert  on 
Parties  to  Suits,  are  distinguishable.  [The  learned  Counsel 
went  through  and  distinguished  several  of  the  cases.]  No 
facts  are  found  here  showing  the  necessity  or  propriety  of  going 
beyond  Mi  Kho  Oo  for  an  account  of  the  assets  realised  under  the 
certificate.  Then, the  vague  findings  or  insinuations  of  fraud  in 
the  Judgment  are  wholly  unwarranted  by  the  evidence,  which 
fully  establishes  the  bona  fides  of  the  agent's  proceedings. 

Mr.  Vertannes,'  contra. — The  first  question  for  consideration  is 
the  position  of  a  certificate-holder  under  the  provisions  of  Act 
XXVII  pf  1860.  A  certificate-holder  has  power  only  to  collect 
the  debts  due  to  the  deceased,  and  to  grant  receipts ;  and  for  that 
reason,  if  there  be  any  Government  securities  standing  in  the 
name  of  the  deceased,  special  power  to  receive  interest,  or 
negociate  them,  must  be  given  to  the  certificate-holder.  No 
title  to  tho  estate  is  acquired  under  the  certificate ;  whereas 
under  Letters  of  Administration,  the  administrator  has  a  legal 
title,  and  fnlly  represents  the  estate.  Any  one  therefore  who 
acts  as  the  agent  of  a  certificate-holder,  in  the  disposal  of  the  assets, 
is  not  in  the  same  position  as  oue  who  deals,  similarly,   with  an 
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Administrator.    In  the  former  case,  the  agent  is  as  much  a  wrong-        187° 
doer  as  the  certificate-holder,  the  principal,  because  the  latter  Nga  Tha  7a 
has  no  title  to  the  estate  ;  but  in  the  latter  case,  the  agent    Ml  ^^ 
might,  under  certain  circumstances,  be   protected   by   reason      Mhaw. 
of    his    having    dealt    with    a   person    who    represented    the 
estate,  and  had  a  good  legal  title  to  it.     It  is  clear  therefore 
that  the  appellant,  in  acting   as  the  agent  of    the  certificate- 
holder  in  the  disposal  of  the  estate,  dealt  with  a  party   who  had 
no   legal  title  to  the  estate,   and   that  he  is  as  much  a  wrong- 
doer as  his  principal,  the  certificate-holder.     The  appellant  is 

therefore  as  much  liable  to  account  as  the  certificate-holder, 
by  reason  of  his  having  dealt  with  a  person  who  had  no  title  to 
the  estate. 

If  the  lft w  would  not  protect  the  appellant,  even  if  he  had 
acted  properly  and  fairly,  it  ought  not,  for  a  much  greater 
reason,  to  give  him  any  protection  in  this  case,  inasmnch  as 
it  has  been  found  by  the  Recorder  (which  finding  must,  for  the 
purposes  of  the  legal  objection  under  consideration,  be  taken  to 
(be  correct)  that  he  took  advantage  of  his  position  as  the  agent 
of  the  certificate-holder,  an  ignorant  woman,  and  possessed  him- 
tself,  by  undue  means,  of  the  bulk  of  the  property  belonging 
to  the  estate.  The  appellant  ought  not  therefore  to  be  allowed 
to  take  advantage  of  his  wrong,  and  has  therefore  very  properly 
been  made  a  party  to  the  suit,  and  made  to  account  for  the- 
property  come  to  his  hands. 

The  English  cases,  cited  by  the  learned  counsel  on  behalf  of 
the  appellant,  do  not  apply  to  this  case,  inasmuch  as,  for  the 
reasons  already  stated,  there  is  a  vast  difference  between  the , 
position  of  an  administrator  and  that  of  a  certificate-holder. 
The  general  doctrine  recognised  by  Courts,  in  cases  of  mis- 
application of  assets,  is  that  any  one  who  comes  into  possession 
of  assets  by  a  breach  of  trust  or  devastavit  in  the  executor,  if 
he  be  a  party  to,  or  is  aware  of,  such  breach  of  trust,  is  liable  to 
account,  and  that  such  assets  or  their  proceeds  can  be  recovered 
from!"  those  who  have  received  them  with  notice  of  such  misappli- 
cation; Story  on  Equity .  Jurisprudence,  Volume  I,  section  581. 
The  assets  in  this  case  have  been  traced  to  the  hands  of  the  appel- 
lant, and  he  has  therefore  very  properly  been   made  to  account. 
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IOTO       The  appellant  has  been  made  a  party  to  this  suit  under  the  statutory 
No*  Titf*  tx  provision,   section  73  of  Act  VIII  of  1859.     The  object  of  that  sec- 
Mi  Khan     tioniatosettte  in  &  single  suit  the  rights  and  interests  of  all  persons 
Mbaw.      "  who  cl&im  some  share  or  interest  in  the  subject-matter  of   the 
"  suit,  or  aro  likely  to  be  affected  by  the  result;"  and  with  a  view 
to  confer,  on  the  Courts  hi  this  country,  the  pow  ers  of  Courts  of 
Equity  in  England,  which  hare  power  to  make    parties,  having 
different  and  even  opposite  interests,  defendants,  and  the  object 
of  which  Courts  is  to  put  an   end  to  litigation,  and  to  bring 
all  parties  having  any  interest  in  the  subject-matter  or  likely  to 
be  affected  by  result  of  the  suit  before  the  Court,  and  to  settle,  if 
possible,  the  rights  of  such  parties  in  one  suit. — Story    on  Equity 
Jurisprudence,  Volume  II,  section  1526. 

If,  as  contended,  the  appellant  is  liable  to  accoun  t,  then  it  is 
clear  that,  under  section  73,  and  having  regard  to  the  powers  and 
the  object  of  Courts  of  Equity,  he  has  very  properly  been  made 
a  party  defendant  in  this  suit. 

Mr.  Montriou  was  heard  in  reply. 

The  Court  intimated  that  they  would  consider  their  decision 

upon  the  questions  argued,  but  desired  in  the  meantime  that  the 
disputed  items  of  account  be  gone  into,  which  was  accordingly 
done. 

The  judgment  of  the  Court  was  delivered  by 

Norman,  J. — The  plaintiff,  who  is  one  of  the  widows  of  Nga 
Tha,  brought  this  suit  against  Mi  Kho  Oo,  another  widow  of 
Nga  Tha,  who  had  obtained  a  certificate,  under  Act  XXVII  of 
1860,  for  the  administration  and  division  of  the  estate  of  Nga 
tfha. 

The  Recorder  found  that  the  property  of  Nga  Tha,  which  had 
come  to  the  hands  of  the  defendant,  Mi  Kho  Oo,  since  the  decease 
of  Nga  Tha,  consisted  of  816  logs  of  teak  timber;  that  ♦  the 
plaintiff,  as  one  of  the  widows  of  Nga  Tha,  was  entitled  to  a 
moiety  of  the  clear  residue  of  the  property  ;  that,  from  tha 
accounts  filed,  it  appeared  that  the  grea  ter  portion  of  the  assets 
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Wl  come  into  the  hands  of,  and  had,  been  disposed  of  by,    Nga       18?° 
Tha  Ya,  as  agent  f ar  Mi  Kho  Oo.  K«a  tba  Ya 

The  Recorder  ordered  that  Nga  Tha  Ya  should  be  made  a  Ml  £HAK 
co-defendant.  Nga  Tha  Ya  appeared,  and,  by  his  advocate,  Mbaw. 
contended  that  he  ought  not  to  be  made  accountable  to  any 
body  bat  the  defendant,  Mi  Eho  Oo,  whose  agent  he  was. 
The  Recorder  overruled  the  objection.  The  case  proceeded, 
and  eventually  the  Recorder  came  to  the  conclusion  that  Nga 
Tha  Ya  was  liable,  as  an  accounting  party  to  the  estate,  in 
rupees  10,128  actually  realized  by  the  sale  of  the  timber  by  one 
Nga  Mazin,  or  Moung  Shoay  Nyi,  to  Mr.  Hannay.  From 
this  amount  he  deduoted  rapees  4,033-5,  which  he  allowed  as 
having  been  properly  expended  on  account  of  the  estate  by  Nga 
Tha  Ya,  and  rupees  2,443  paid  by  him  to  Mi  Kho  Oo,  on  the 
like  account ;  and  directed  that  Naga  Tha  Ya  should  pay  tha 
balance,  rupees  3,651-11,  into  Court. 

Nga  Tba  Ya  appeals  from  the  decree  so  far  as  it  affects 
him. 

The  first  objection  takenby  Mr.  Montriou  was  that  the  Re- 
corder ought  not  to  have  made  Nga  Tha  Ya  a  party  to  the 
suit,  inasmuch  as  he  Was  a  mdre  agent  accountable  only  to  his 
principal,  Mi  Eho  Oo;  the  holder  of  the  certificate  under  Act 
XXVII  of  1860,  and  that  he  had,  in  faot,  rendered  a  full  ac- 
count to  her. 

But  the  defendant,  Nga  Tha  Ya,  is  not  a  mere  agent.  He 
is  not  charged  te  an  agent.  The  plaintiff  does  not  seek  to  render 
him  responsible  as  an  agent.  He  got  into  his  possession  a  large 
quantity  of  timber,  which  forms  almost  the  whole  of  the  estate 
of  the  deceased.  If  the  Recorder  is  right  in  his  findings,  he  has 
abused  the  confidence  reposed  in  him  by  his  employer,  Mi 
Kho  Oo,  the  holder  of  the  certificate,  and  fraudulently  misappro- 
priated timber  belonging  to  the  estate  of  the  deceased  by  a  ficti- 
tious sale  in  the  name  of  Moung  Shoay  Nyi. 

Mr.  Montriou  then  contended  that,  in  a  suit  against  an  exe- 
cutor or  administrator  for  the  administration  of  an  estate,  persons 
who  have  improperly  possessed  themselves  of,  or  have  been 
allowed  by  the  executor  to  retain  in  their  hands,  assets  belonging 
to  the  estate  of  the  deceased,  cannot  be  joined  as  co-defendants, 
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*&70       except  in  cases  where  the  personal  representative  is  shown  to  be 
Nqa  Tha  Ya  colluding  with  them,  or  to  be  insolvent.     He  said  that  it  would 

Mi  Khan  ^e  yei7  ^ar<^  ^  any  &gent  employed  by  an  executor  was  liable 
Mbaw.  to  have  his  "transactions  with  the  executor  called  into  question 
in  suits  by  creditors  or  legatees  for  the  administration  of  the 
estate  of  the  deceased ;  that  the  present  suit  contains  no  charge ; 
and  that  it  is  not  found  that  Mi  Kho  Oo,  in  her  dealings  with 
Nga  Tha  Ya,  has  not  acted  in  good  faith. 

Now,  we  may  observe,  in  the  first  place,  that  one  of  the  several 
co-heirs  who  has  obtained  a  certificate,  and  is  empowered  to 
collect  debts,  under  Act  XXVII  of  1860,  is  in  a  very  different 
position  from  that  of  an  executor  or  administrator  under  English 
law.  The  executor  fully  represents  the  testator  and  his  estate- 
The  executor  has  a  legal  title  to  the  personal  estate. 
But  the  certificate  does  not  vest  in  the  holder  of  it  any  pro- 
perty or  interest  in  the  assets  beyond  what  he  may  be  previous- 
ly possessed  of  as  an  heir  of  the  deceased.  The  grant 
of  a  certificate  does  not  clothe  the  holder  of  it  with  the  character 
of  personal  representative  of  the  deceased,  further  than  to  enable 
him  to  collect  and  give  receipts  for  the  debts  due  to  the  deceased. 
There  is  nothing,  therefore,  in  the  position  of  the  holder  of  a 
certificate  whioh  would  make  it  necessary  for  a  creditor,  or  other 
heir  of  the  deceased,  to  have  recourse  to  him  in  the  first  instance 
or  which  would  prevent  such  creditor  or  heir  from  following  the 
property  which  belonged  to  the  deceased  into  the  hands  of  any 
person  other  than  the  holder  of  the  certificate  in  which  he  might 
find  it. 

So  far  as  English  cases  go,  the  case  of  Consett  v.  Bell  (1)  is  a 
decision  by  the  then  Vice-Chancellor  Knight  Bruce  that  a  person 
who  prevailed  upon  executors  to  hand  over  some  part  of  the  testa- 
tor's asserts,  under  circumstances  from  which  he  must  hate  known 
that  the  executors  were  acting  hastily,  improvidently,  and  con- 
trary to  their  duty  as  executors,  was  properly  made  a  party  in  a  suit 
against  the  executors  for  the  administration  of  the  estate,  though 
the  bill  contained  no  charge  that  the  executors  had  colluded  with 
him,  or  were  insolvent. 

< 

(1)  1  Y.  &  C,  569. 


!  ic 
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We  think  that,  in  such  a  suit  as  the  present,  which  is  one  for  18*° 

the  administration  and  division  of  the  estate  of  the  deceased,  Kga  Tha  Ya 

the  plaintiff  is  entitled  to  have  an  account  of  the  entire  personal  Ml  £HA1f 

estate;   secondly,  that  a  co-heir  of  the  deceased  is  entitled  to  Mhaw. 
follow  property  into  the  hands  of  any  person  who  has  misap- 

■ 

propriated  it;  and  such  right  is  not  taken  away  by  the  certificate, 
which  by  section  4  is  made  conclusive  only  as  against  a  debtor  to 
the  deceased,  and  in  favor  of  debtors  paying  their  debts  to  the 
person  in  whose  favor  it  has  been  granted.  Such  right  cannot 
be  affected  by  any  act  done  in  excess  of  his  authority  of  the 
holder  of  the  certificate.  It  follows  therefore  that,  in  such  a 
suit  as  above  mentioned  brought  against  the  holder  of  a  certifi- 
cate under  Act  XXVII  of  1860,  the  plaintiff  is  entitled  to  join 
as  a  co-defendant  any  person  who,  with  the  consent  of  the  person 
holding  such  certificate,  has  improperly  possessed  himself  of  * 
property  belonging  to  the  deceased,  and  misappropriated  it. 

The  next  point  made  by  Mr.  Montriou  was  that  section  78  of 
Act  VIII  of  1859  gives  no  power  to  the  Court  to  introduce,  as 
a  co-defendaut  upon  the  record,  a  new  accounting  party. 

I  am  strongly  disposed  to  think  that  a  very  liberal  construc- 
tion should  be  put  upon  the  words  "  persons  who  may  be  entitled 

to,  or  who  claim,  some  share  or  interest   in  the   subject-matter 

of  the  suit,  and  who  may  be  likely  to  be  affected  by  the 
"  result."  I  would  construe  them  as  enabling  the  Court  to  add 
any  persons  to  the  list  of  plaintiffs  or  defendants,  in  whose  absence 
the  subject-matter  of  the  suit,  or  the  claim  of  the  plaintiff  in 
the  suit,  cannot  be  fully  investigated  and  disposed  of.  I  am 
inclined  to  think  that  the  words ''  who  may  be  likely  to  be  affected 

by  the  result,"  may  be  construed  as  likely,  if  added  as  parties, 
to  be  affected  by  the  result  of  the  investigation  and  determin- 
ation of  the  question  in  the  cause.  This  will  shut  out  cases  like 
Joy  Oobind  Doss  v.  Qouree  Proshad  Shaha  (1),  where  the  added 
defendant  claimed  adversely,  both  to  the  plaintiff  and  the  original 
defendantf  and  consequently  his  interest  could  not  be  affected 
by  the  result  of  the  decision  of  any  question  between  them. 

In  one  sense  it  may  be  said    that  a  person  who  is  not  a  party 

(1)7W.E.,  202. 
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.  to  a  suit  cannot  be  affected  by  a  decree  pronounced  in  it.  In 
N*a  Tha.  Ya  the  present  case,  the  subject  of  the  suit  is  for  an  account  and 
Mi  Khaw  partiton  qt  the  estate  of  Nga  Tha.  The  defendant  says  that, 
as  to  certain  timber,  part  of  that  estate,  he  has  sold  and  duly 
accounted  for  it.  The  plaintiff  says  that  he  has  misappropriated 
th  s  timber,  and  is  bound  to  account  for  its  value.  I  think  that 
the  possession  of  the  timber,and  the  claim  to  have  accounted  for  it 
constitute  a  sufficient  interest  in  the  subject-matter  of  the  suit  to 
justify  the  Recorder  in  adding  him  as  a  party  under  section  73. 

But  even  if  that  were  not  so,  if  the  73rd  section  is  not  to  re- 
ceive the  construction  which  I  would  put  upon  it,  the  result  is 
this  : — The  defendant  by  an  irregular  order  has  been  made  a 
party  to  the  suit;  he  has  been  summoned,  made  his  answer, 
and  after  full  trial,  a  decision  has  been  pronounced  against  him. 

If  there  was  any  error  in  making  him  a  party  to  the  suit  at 
the  stage  in  which  he  came  into  it,  section  850  would  probably 
prevent  us  from  saying  that  the  decree  should  be  reversed  on 
the  ground  of  such  irregularity. 

Appeal  dismissed. 

Attorneys  for  the  appellant :  Messrs.  Rogers  and  Remfry* 


[ORIGINAL  CIVIL.] 


Before  Mr.  Justice   Markby. 
SRIMATI  SARA8WATI  DEBIahd  another  v.  NABADWIP 
Jfeffa,  m  '    CH^DRA   G08AIN. 

Redemption,  Equity  of— Sale  in  Execution  of  Decree— Act  TTUo/1859,  e.  271. 

Under  Act  VIII  of  1859,  an  equity  of  redemption  can  be  sold  in  erecu- 
tionof  a  decree. 

In  this  case  the  plaintiffs  obtained  a  decree  against  the  defend- 
ant, on  the  30th  January  1870,  and  sued  out  a  prohibitory  order 
restraining  the  defendant  from  alienating  certain  property  in 
Calcutta.  The  property  so  attached  was  -under  mortgage  to  one 
Anand  Lai  Das.  Soon  after  the  attachment,  the  plaintiffs  attor- 
ney, Baboo  Jaya  Krishna  Gangooly,  applied  for  the  sale  of  the 
defendant's  equity  of  redemption  in  the  property.  Mabkby,  J., 
thought  that,   after  the  decision  of  Phbar,  J.,  in  Brajanath 
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Kundu  Chowdry  v.  S>  Jf>  Govindmani  Dasi  (1),  he    could  not 
grant  the  order  for  sale  as  of  coarse. 

Mr.  Woodroffe  now  renewed  the  application.  In  Brajanath 
Kundu  Chowdry  v.  S.  M.  Govindmani  Dasi  (1),  Mr.  Justice 
Phear  expressly  guards  himself  from  deciding  whether  or  not 
the  attachment  sections  of  Act  VIII  apply  to  an  equity  of 
redemption.  It  is  said  that  Mr.  Justice  Norman,  on  one  occa- 
sion, formally  pronounced  an  opinion  in  the  negative  ;  but  the 
case  is  not  given,  and  it  will  probably  appear  that,  in  that  case, 

the  party  issuing  out  execution  was  the  mortgagee  himself.  It 
has  been,  no  doubt,  held  here  that  a  mortgagee,  in  executing  a 
money  decree  against  his  mortgagor,  cannot  attach  the  equity 
of  redemption  ;  but  this  case  is  different.  Brajanath  Kundu 
Chowdry  v,  S.  M.  Govindmani  Dasi  (1)  was  also  that  of  a  mort- 
gagee executing  a  money  decree  against  his  mortgagor.  The 
proviso  in  section  271  of  Act  VIII  of  1859  says,  t€  that,  when 
any  property  is  sold,  subject  to  a  mortgage,  the  mortgagee 
shall  not  be  entitled  to  share  in  any  surplus  arising  from  such 
sale,"  clearly  contemplating  the  sale  of  equities  of  redemption. 
If  the  Court  were  to  hold  that  no  creditor  could  sell  an  equity 
of  redemption,  there  would  be  a  great  deal  of  fraud  practised. 

Mabkby,  J. — I  shall  speak  to  Mr.  Justice  Phear,  and  give 
my  decision  to-morrow. 

Mabkbt,  J.— -I  have  consulted  Mr.  Justice  Phear  on  the  point 
raised  by  Mr.  Woodroffe.  He  informs  me  that  he  did  not  intend  to 
decide  it  in  Brajanath  Kundu  Chowdry  v.  8.  if.  Govindmani 
Dasi  (1).  It  appears  to  me  that  the  order  may  be  granted  ;  but  I 
must  say  that,  if  it  had  not  been  for  the  proviso  in  section  271 
of  Act  VIII  of  1859,  I  Bhould  have  had  considerable  difficulty 
in  granting  the  application.  As  it  is,  the  plaintiffs  are  entitled 
to  their  order,  but  they  must  first  of  all  put  in  an  affidavit  showing 
the  value  of  the  equity  of  redemption. 

On  a  subsepuent  day,  Mr  Bonnerjee  applied  to  Mr.  Justice 
Norman*  on  affidavit  showing  the  value  of  the  property,  snd  the 

order  for  sale  was  granted. 

Application  granted*. 

Attorneys  for  plaintiffs:  Messrs.  Judge  and  Gangooly. 

(1)  4  B.  L.  H.,  0.  C.j  83    See  Auhin  v.  Ahmed  Mahomed,  I  I.  X.,  N.  S.,   241. 
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Before  Mr.  Justice  Marhby. 

1870  ABBOTT  v.  ABBOTT  AND  CRUMP. 

April  5. 

Executiow^Attachment — Partnership— Property— Act  VIII  of  1859,  a.  205. 

A  decree-holder,  who  was  also  a  partner  of  the  judgment-debtor,  sought  to  attach 
in  execution  of  his  decree,  the  share  of  the  judgment-debtor  in  the  assets  of  the, 
partnership  business,  the  business  then  being  in  the  hands  of  the  Receiver  of  the 
Court  under  a  decree  for  dissolution  and  winding  up.  Held,  that  such  aliare  of  the 
judgment-debtor  was  not  property  within  the  meaning  of  section  206  of  Act  VIII 
of  1859,  and  therefore  not  liable  to  attachment  in  execution. 

This  was  an  application  for  execution  against  the  co-respond- 
ent, W.  H.  Crump,  for  non-payment  of  the  costs  adjudged  to  the 
petitioner.     The  application  was  for  fi  attachment  of  the  eo-res- 
u  pondent's  right,  title,  and  interest  in  a  two-thirds  share  in  the 
*  ft  assets  of  the  business  lately  carried  on  by  the  co-respondent, 

Mr.  Marindin,  in  support  of  the  application,  referred  to  sections 
201,  205,  and  212  of  Act  VIII  of  1859,  and  to  section  15,  Act 
XXIII  of  1861.  He  also  cited  In  the  matUr  of  Wait  (1), 
Holmes  v.  Mentze  (2),  Davis  v.  Middleton  (3),  and  Bajkumar 
Roy  v.  Kadambim  Debt  (4). 

Mabkby,  J.-«-In  this  case  a  decree-holder,  Abbott,  applies 
for  execution  against  the  property  of  his  judgment-debtor* 
Crump.  The  proceeding  arises  out  of  a  suit  in  the  Divorce  Court, 
but  I  assume  that  the  practice  as  to  execution  is  that  laid  down 
by  Act  VIII  of  1859.  The  application  as  amended  by  leave 
of  the  Court  now  stands  thus  : — 

tf  Attachment  of  the  co-respondent's  two-thirds  share  in  the 
*'  assets  of  the  business  lately  carried  on  by  him  in  co-partner- 
ship with  the  petitioner,  at  No.  36,  Dhurrumtollah  Street,  in  the 
town  of  Calcutta,  under  the  firm  and  style  of  Cramp;  Abbott, 
"  and  Co.,  as  chemists  and  druggists,  which  business  is  now  in  the 
"  hands  of  the  Receiver  of  this  Court,  under  a  decree  made  in 
"  suit  No.  609  of  1869,  in  this  Honorable  Court,  on  and-  bearing 
"  date  the  third  day  of  February  1870."  And  the  petition 
which  accompanies    the  application  now  prays  "  for  an  order 

(1)  1  J  .&  W-,  608.  (3)  8  W.  R.,  282. 

(2)  4  A.  &  E.,  127.  14)  4  B.  L.  E.,  F.  B.,  175. 


it 


VOL.  V.]  HIGH  COURT.  383 

"  restraining  the  Receive?  of  this  Honorable  Court  from  paying  WO 
"  or  making  Over,  and  the  co-respondent,  Williatn  Henry  Crump,  Ab^it 
•*  from  receiving,  the  two-thirds  share  of  the  said  William  Henry  Abbott  a*d 
W  Crump,  in  the  assets  of  the  said  partnership  business  no-vt 
"  in  the  hands  or  control  of  she  said  Receiver,  or  any  sum  or 
"  sums  of  money,  property,  or  effects  to  which  the  said  William 
"  Henry  Crump  is  entitled  in  respect  thereof,"  Now,  as  appears 
from  the  application  itself,  the  creditor  who  is  seeking  to  take 
these  proceedings  is  a  partner  in  the  business  with  respect  to 
which  it  is  sought  that  attachment  should  issue  ;  but  I  treat 
this  eftte  precisely  as  if  the  applicant  were  an  entire  stranger. 
Even  so  treating  him,  he  is  not  entitled  to  have  the  application* 
granted.  The  question  turns  entirely  on  the  construction  of 
section  205,  Act  VIII  of  1859,  which  has  already  received  con- 
sideration in  somewhat  analogous  cases.  That  section,  to  some- 
extent,  defines  what  property  is  liable  to  attachment  ;  namely, 
lands,  houses,  goods,  money,  bank  noteB,  cheques,  bills  of  ex- 
change, promissory  notes,  Government  securities,  bonds,  or  othe* 
4t  securities  for  money,  debts,  shares  in  the  capital  or  joint  stock 
of  any  railway,  banking,  or  other  public  company  or  corpora- 
tion, and  all  other  property  whatsoever,  moveable  or  immove- 
able, belonging  to  the  defendant,  and  whether  the  same  be  held 
m  his  own  name  or  by  another  person  in  trust  for  him  or  on  his 
"behalf." 

The  question  will  be  whether  this  not  being  property  specifi- 
cally mentioned  in  the  section,  comes  under  the  general  descrip- 
tion of  property  belonging  to  the  defendant.  The  word  by  which 
the  property  is  sought  to  be  attached,  viz.  "assets,"  is  not  of 
very  definite  meaning ;  it  is  clear,  however,  what  is  sought  to  be 
Attached  in  this  case.  The  applicant  does  not  seek  to  take  in 
execution  the  stock-in-trade  of  the  partnership.  He  does  not 
seek  by  the  ordinary  prohibitory  order  to  prevent  debtors  of  the 
partnership  from  paying  their  debts, — he  seeks  to  attach  what 

id  due  to  the  defeudant  after  the  Receiver  has  paid  and  satisfied 
the  debts  and  liabilities  of  the  partnership.  The  applicant  seeks 
to  attach  two-thirds  of  those  sums  of  money.  I  have  to  say,  there- 
fore, whether  or  no  that  is  property  belonging  to  the  defendant 
under  section  205.     One  thing  is  clear  that,  whether  or  no  by  any 
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1970        use  of  the  word  "property"  either  in  its  widest  legal  or  popular 
Abbott      sense  that  which  the  execution-creditor  seeks  to  attach  in  this 
Abbott  and  case  can  be  called  "property,"  that  the  decisions  of  this  Court  have 
Ckumf.      put  some  limitation  on  those  words.     I  myself  should  doubt  whe- 
ther, however  widely  the  word  may  be  used,  this  can  be  called  pro- 
perty rfbolonging  to  the  defendant ; "  but  this  Court  has  already 
put  a  construction  upon  these  words,  which  shows  they  are  not 
to  be  taken  in  their  most  extended  sense.     In  the  case  af  Bhoobun- 
mohun  Bannerjee  v.  Thacoordoss  Biswas  (1),  an  application  was 
made  to  attach  the  reversionary  rights  of  the  defendant  in  certain 
property.     These  so-called  reversionary  rights   are  not  such  as 
are  understood  by  those  words  in  English  law,  but  rights  of  the 
next  taker  after  the  death  of  the  daughters  of  a  Hindu   widow. 
It  was  decided  that  the  attachment  could  not  be  made.     It  may 
be  argued  that  this  case  is  not  identical  with  that    as  not  only 
was  it  uncertain  there  what  the  successor  would  take,  but  who 
would  be  the  successor.     Here  it  is  certain  who  will  take,  but 
uncertain  what  he  will  take  ;  or  whether  there  will  be  anything 
after  the  accounts  are  taken.     But  the  case,  at  any  rate,  shows 
that  it  is  not  every  possible  right  which  a  person  may  have  that 
can  be  taken  in  execution,  and  therefore  there  must  be  a  limitation 
on  the  word  "  property."     Another  case,  in  which  the  Court 
has  refused  to  issae  execution,  In  re  Pestanji  Gursetji  Shroff  (2), 
is  where  the  property  sought  to  be  taken  was  books  of  account, 
and  it  was  refused  on  the  ground  that  the  property  was  not 
in  its  nature  saleable.     Mr.  Marindin  has    referred  to  a  case 
before  the  full  Benoh,  Gowar   Rajkumar  Roy  v,  S.  Af.  Kadambini 
Debi  (3),  in  which  it  was  held  by  all  the  Judges,  that  not  only 
property  could  be  attached,  but  any  undivided  share  an  ex  e- 
cution-debtor  might  have  in  property  might  be  attached ;  an  d 
it  was   truly  inferred  from  that  that  the  word    'property"  must 
be  held  as  extending  beyond  things  existing  and  tangible.     I 
should  be  bound  by  that  judgment,  in  which  I  entirely  concur. 
The  tangibility  of   the  property,  or  its  existence  in  specie,  has 
nothing  to  do  with  the  matter.  A  debt  is  as  incorporeal  as  a  share 
in  a  house.     The  section  suggests  one  limitation,  and  the  deci- 

(1)  2  Ind.  Jm\,  N.  S.,  277.  (2)  3  Bom.  H.  C.  Rep.,  42.   (3)  4  B.  L.  R.,  F.  B.,  1 7o. 
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BK>n  of  Westropp,  J.,    suggests  another.      Even  if  you  conld  *8^ 

call  these  assets  property,  it  is  impossible  to  call  them  property  Abbott 

belonging  to  the  defendant.     What  now  belongs  to   the  defend-  Abbott  and 

ant  is  a  share  in  the  stock-in-trade    and    in  the  outstandings.  Crump. 

.  _        Abbott 

The  sum  which  may  ultimately  be  found  due  can  hardly  be  said 
to  belong  to  the  defendant  before  it  is  known  what  it  is,  or  whe- 
ther there  will  be  anything.  The  words  of  the  Bombay  decision 
are,  I  think,  that  books  are  not  property  which  is  in  its  nature 
saleable,  by  which  Westropp,  J.,  does  not  mean  that  it  is  physi- 
cally impossible  to  sell  it,  for  the  books  could  be  sold,  but  that 
they  are  not  sold,  according  to  the  ordinary  dealings  of  per- 
sons. I  do  not  think  it  would  be  in  accordance  with  the  ordi- 
nary dealings  of  persons  to  sell  possible  sums  of  money  which 
might  be  found  due  to  a  person  after  accounts  have  been  taken.  I 
do  not  mean  that  the  Court  has  not  a  discretion  after  attachment  to 
consider  whether  it  will  order  a  sale ;  but  sale  is  the  end  of  every 
attachment,  and  the  Court  ought  not  to  issue  attachment  against 
any  property  which,  from  its  very  nature,  ought  not  to  be  sold  ; 
and  I  think  that  anything  so  indefinite  as  the  rights  of  this 
judgment-debtor  ought  not  to  be  sold.  I  look  upon  this  as 
quite  distinct  from  a  share  in  a  railway  company.  The  rights 
of  shareholders  are  the  creation  of  the  Statute  incorporating  the 
Company,  and  by  the  words  of  that  Statute  and  by  common  usage, 
they  are  made  the  subject  of  sale.  The  case  coming  nearest  to 
this  is  that  of  an  equity  of  redemption.  In  Brcyanath  Kundu 
Chowdhry  v.  8.  M.  Oobindmani  Dasi  (1),  Phear,  J.,  says :  "  I  had 
"  been  disposed  always  to  take  the  view  that  the  attachment 
"  sections  of  Act  VIII  do  not  apply  to  such  property  as  an  equity 
€t  of  redemption ;  and  I  have  been  told  that  Mr.  Justice  Nor- 
*c  man,  on  one  occasion  formally  pronounced  an  opinion  to  that 
effect.  But  I  abstain  from  judicially  deciding  that  point 
now."  I  must  say  I  should  fully  concur  in  that  doubt,  and 
have  only  surrendered  the  doubt  to  the  words  of  section  27 1, 
Act  VIII  of  1859, t€  provided  that  when  property  is  sold  subject 
to  a  mortgage,  the  mortgagee  shall  not  be  entitled  to  share 
in  any  surplus  arisiug  from  such  sale."     But  for  those  words 

(1)  4  B.  L.  E.,  0.  C,  83. 
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1«70       I  should  have  been  inclined  to  hold  an  equity  of  redemption 

Abbott      not  liable  to  attachment.     On  the  whole,  I  consider  that  what 

V'  an*  tlle  judgment-creditor  desires  to  attach  is  not "  property  "  within 

Cru*f.      the  meaning  of  the  words  section  205.    It  has  been  brought  to 

my  notice  that,  in  another  case,  in  respect  to  this  Very  property, 

Macpherson,  J.,  granted  a  similar  attachment;  btit  I  Cannot 

say  whether  this  point  was  brought  to  his-  notice  or"  considered 

by  him  ;  and  as  I  do  not  know  whether  Mr.  Justice  Macpherson 

differed  from  my  view,  I  must  leave  the  party  to  appeal  rather 

than  refer  tie  question  to  a  Full  Bench. 

Application  refused* 

Attorneys :  Messrs.  Robertson,  Orr,  Harris,  and  Francis. 


>***• 
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April  7.  Before  Mr,  Justice  Phear. 

THAMA  SING  v.  KALIDAS  ROY. 
Execution— Attachment— PartTi^trship-'Act  VIII  of  1859, 88.  233, 234. 

A  decree-holder  in  execution  attached  and  seized  certain  property  which  belonged 
to  the  judgment-debtor  in  partnership  with  another  person,  who  alone  at  the  time  of 
attchment  was  in  actual  possession.  Held,  that  such  property  was  the  subject  of 
attachment  in  execution  of  the  decree  against  the  one  iwrtner,  bat  such  attachment 
must  be  limited  to  his  share^md  the  attachment  should  be*  by  prohibitory  order,  not 
by  actual  manual  seisure. 

The  plaintiff  had  obtained  a  decree  in  this  suit  on  December 
2nd,  1869,  for  rupees  8,549-10,  and  rupees  433-5  costs,  with  in- 
terest at  six  per  cent,  per  annum.  The  defendant  had  carried 
on  business  in  partnership  with  one  Nabinciandra  Daw,  prin- 
cipally as  dealers  in  salt,  at  34  Chalapatti,  in  Barrabazar. 
On  the  12th  March  1870,  the  plaintiffapplied  for  execution  of 
his  decree ;  and  by  order  of  Court,  the  Sheriff  attached  and 
took  possession  of,  on  14th  March  1870,  ''all  that  khari  salt 
and  churah  salt  lying  in  godowns  in  premises,  146  Huka- 
patti,  and  34  Chalapattf,  in  Barrabazar,  in  Calcutta."  On 
15th  March,  Nabinchandra  Daw  gave  notice  of  his  claim  to 
the1  property  seized.  He'  was  at  the  time  of  seizure  in  actual 
possession  of  the  property,  but  the  defendant  was  not. 


u 
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*  Mr.  Kennedy  and  Mr.  Phillips  for  the  claimants  now  applied        ffiP 

to  have  tfce  attachment  removed.  thama  Sino 

v. 
The  Advocate-General  and  Mr.   Marindin  for  the  judgment-  Kaiidas  Hot. 

creditor. 

Phkab,  J. — I  am  not  satisfied  that  the  claimant  has  made 
out  a  title  to  have  the  attachment  removed,  bat  I   think  that 

•  ^^^  

the  attachment  ought  to  be  limited  to  Kalidas  Roy's  share  in 
the  salt  to  which  he  is  entitled  in  the  firm  of  Kalidas  Roy  and 
Go.  The  mode  of  attachment  in  this  case  has  not  followed  the 
provisions  pf  Act  VIII  of  1859 ;  the  attrchment  should  be  by 
notice,  and  not  manually  ;  and  that  being  the  case,  I  think  each 
party  should  pay  his  own  costs.  Let  the  matter  be  mentioned 
to-morrow,  and  I  will  then  decide  finally. 

The  next  day  the  following  decision  was  given  by 

Phbab,  J. — The  judgment-creditor  admits  that  his  debtor  is 
only  entitled,  as  member  of  a  partnership,  to  a  share  in  the  salt 
seized.  It  is  contended  that  there  is  no  express  provision  in  Act 
VIII  of  1859  which  directs  any  particular  mode  of  attachment 
to  be  followed  in  attaching  an  undivided  share  of  moveable  pro- 
perty. In  England,  the  Sheriff  can  only  seize  fhe  entirety  of  a 
chattel ;  therefore,  no  doubt,  when  a  partnership  share  is  seized 
and  sold  in  execution  in  England,  the  Sheriff  takes  manual 
possession  of  the  chattel  to  the  exclusion  of  the  partners.  But 
as  I  understand  the  procedure  in  this  country,  the  like  difficulty 
does  not  here  arise.  Act  VIII  of  1859  provides  two  modes  of 
seizure.  The  one  is  that  of  actual  manual  possession  by  the 
officer  of  the  Court ;  the  other  is  by  way  of  formal  notice,  or 
injunction  forbidding  alienation.  The  first  applies  only,  as  I 
understand  Act  VIII,  to  the  case  where  the  judgment-debtor 
is  of  his  own  right  in  actual  possession  of  a  chattel  or  move- 
able property,  or  where  some  third  person  is  in  possession  of  it 
on  his  behalf,  under  such  circumstances  that  the  judgment- 
debtor  could  claim  sole  immediate  possession  of  it.  in  my 
judgment,  attachment  by  manual  seizure  does  not  apply  to  a  case 
like  the  present.  Section  233  of  Act  VIII  of  1859  provides 
that,  "  when  the  property  shall  consist    of  goods,   chattels,  or 
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18yo  * '  other  moveable  property  in  the  possession  of  the  defendant, 
Thav a  Sing  "  the  attachment  shall  be  made  by  actnal  seizure,  and  the  Nazir 
Kalidas  Roy.  **  or  ofcner  officer  shall  keep  the  same  in  his  custody,  or  in  the 
"  custody  of  his  subordinates,  and  shall  be  responsible  for  the 
*'  due  custody  thereof."  Probably  this  section  would  cover  the 
case  where  a  third  person  held  possession  solely  under  the  con- 
trol and  for  the  benefit  of  the  judgment-debtor ;  bnt  it  seems  to  be 
clear  that  section  234  intends  the  attachment  to  be  by  written 
order, whenever  some  other  person  than  the  judgment-debtor  has 
the  right  to  exclusive  and  immediate  possession.  The  words  are': — 
u  Where  the  property  shall  consist  of  goods,  chattels,  or  other, 
u  moveable  property  to  which  the  defendant  is  entitled,  subject 
"  to  a  lien  or  right  of  some  other  person  to  the  immediate  posses- 
"  sion  there  of,  the  attachment  shall  be  made  by  a  written  order, 
prohibiting  the  person  in  possession  from  giving  over  the  pro- 
perty to  the  defendant."  Here  not  only  is  the  property  not 
as  a  matter  of  fact  in  the  possession  of  the  judgment-debtor, 

but  it  is  in  actual  possession  of  another  person  who  has  as  great 
a  right  by  the  admission  of  the  judgment-crditor  to  immediate 
possession  as  the  judgment-debtor  has.  I  think  our  law  of 
procedure  does  not  go  to  the  extent  of  authorizing  the  judgment- 
creditor  to  take  property  out  of  the  possession  of  a  person  entitled 
to  immediate  possession,  not  being  the  judgment-debtor.  I  must 
alter  the  form  of  the  attachment,  but  it  must  date  as  of  the 
original  date.  I  have  now  expressed  my  opinion  only ;  for  I 
shall  abstain  from  giving  my  decision  till  the  point  is  referred 

to  be  decided  by  a  Full  Bench. 

Application  refused. 

Attorney  for  the  plaintiff  :  Baboo  Brajanath  Mitter. 

■ 

Attorneys  for  the  defendant :  Messrs.  Gray  8f  Sen. 
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Before  Mr.  Justice  Phear  and  Mr.  Juetice  Mitter. 

SRIMATI SABASIBALA.  DEBI  ahd  anototb  (Dvbhbants)  v.  NAND 

LAL  SEN  (Plaintiff)  * 

Begulation  XVIIofl&QS,  «.  7 — Mortgage— Foreclosure  of  Equity  of 

Redemption-'11  Stipulated  Period:9 

By  *  mortgage  fa  the  English  form,  the  defendants  conveyed  certain  property  to      gee  ftig0 
the  plaintiff,  subject  to  the  proviso  that,  in  the  event  of  the  defendants  paying  11B.L.R.304. 
to  the  plaintiff  the  principal  sum  on  jhe  4th  September  1868,  and  in  the  meantime 
paying  interest  on  that  snm  half-yearly,  with  annual  rests,  in  case  of  default  of  such 
payment,  then  the  plaintiff  should  re-convey  the  property.    The  defendants  failed 

to  pay  interest ;  and  on  the  4th  December  1866,  the  plaintiff  applied  to  the 
Judge  of  Chittagong  for  foreclosure  ;  thereupon  notice  under  section  8  of  Regu- 
lation XVII  of  1806  was  issued,  and  served  on  the  defendants.  On  the  15th 
April  1868,  this  suit  was  instituted  by  the  plaintiff  for  the  establishment  and  con* 
firmation  of  absolute  purchase,  and  to  obtain  possession  of  the  mortgaged  premises. 
Held,  that  the  suit  was  not  maintainable.  Begulation  XVII  of  1806  applied  to 
this  mortgage ;  and,  under  that  Begulation,  the  mortgagee  could  not  apply  for  fore- 
closure, Until  the  time  agreed  upon  for  re-payment  by  the  mortgagor,  that  is,  the 
"  stipulated  period"  referred  to  in  section  7,  and  the  mortgagee  is  entitled  to  one 
year's  grace  from  notification  of  the  application  for  foreclosure  made  after  that  date. 

This  was  a  suit  instituted  by  the  plaintiff  on  the  15th  April 
1868,  for  the  establishment  and  confirmation  of  absolute  purchase, 

and  to  obtain  possession  of  talooks  Taraff  Bhawanicharan 
and  Nilam  Bhawanicharan,  The  plaint  stated  that  the  defend- 
ants had  executed  a  deed  of  mortgage  in  the  English  form 
to  the  plaintiff's  father,  Gabindchandra  Sen,  of  the  said  talooks, 
dated  4th  September  1863 ;  that  the  defendants  made  de- 
fault in  payment  of  interest ;  that  the  plaintiff's  father  had 
applied  for  foreclosure  to  the  Judge  of  Chittagong,  who,  on 
the  4th  December  1866,  admitted  the  application  and  issued  a 
notification  to  the  defendants  under  section  8,  Regulation  XYII 
of  1806  ;  that  the  plaintiff's  father  "died,  after  the  right  to  pos- 

* 

session  had  become  absolute  ;  that  the  plaintiff  had  obtained 

*  Regular  Appeal,  No.  160  of  1869,  from  a  decree  of  the  Judge  of  Chittagong, 

dated  the  18th  March  1869. 
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a   certificate    under  Act   XXVII  of  1860,    and  now  sought 
to  obtain  possession  of  the  tulook  in  dispute. 

The  defence  was  (inter  alia)  that,  under  the  terms  of  the  deed, 
the  time  specified  for  liquidation  of  the  debt  extended  to  the  4th 
September  1868,  and  therefore  there  could  not  be  any  foreclosure 
of  the  equity  of  redemption  before  that  date  ;  that  there  was  no 
condition  that,  in  default  of  payment  of  interest  or  of  any  instal- 
ment, the  entire  -amount  would  become  due  ;  that  the  notice  of 
4th  December  1866  was  of  no  effect ;  that  the  mortgagors  were 
entitled,  under  Regulation  XVII,  1806,  section  8,  to  one  year 
after  notification  subsequent  to  4th  September  1868,  which  they 
had  not,  and  could  not  have,  received,  as  the  present  suit  was 
instituted  prior  to  that  date,  and  that  therefore  the  plaintiff  could 
not  maintain  this  suit  for  possession. 

The  property  was  conveyed  to  Gabindchandra  Sen,  his  heirs, 
representatives,  ard  assigns  absolutely,  subject  to  the  following 
provisos  :— 

"  Provided  always,  nevertheless,  and  it  is  the  true  intent  and 
meaning  of  these  presents  and  of  the  said  parties  hereto,  that, if  the 
said  Srimati  Sarasibala  Debi  and  Himendranath  Mookerjee, 
or  either  of  them,  ftheir  or  either  of  their  heirs,  executors,  admi- 
nistrators, or  representatives,  or  other  the  representatives  in  estate 
of  the  said  Sham  Lal  Tagore  deceased,  or  any  other  person  or 
persons  on  their  or  either  of  their  behalf,  do  and  shall,  on  or 
before  the  fourth  day  of  September,  which  will  be' in  the  year 
of  Christ  one  thousand  eight  hundred  and  sixty-eight,  well  and 
truly  pay,  or  cause  to  be  paid  unto  the  said  Gabindchandra  Sen, 

his  executors,  administrators,  representatives,  or  assigns,  the  full 
and  just  sum  of  rupees  fity-four  thousand  four  hundred  and 
thirty-seven,  ten  annas,  and  four  pie,  of  lawful  money  of  Bengal, 
and  also  do  and  shall,  in  the  meantime,  well  and  truly  pay,or  cause 
to  be  paid,  interest  thereon  respectively  at  and  after  the  rate  of 
ten  per  cent,  per  annum,  payable  half-yearly,  on  the  fourth  day 
of  March  and  fourth  day  of  September  in  each  and  every  y  ear, 
the  first  payment  whereof  is  to  to  be  made  on  the  fourth  day 
of  March  next  ensuing,  with  annual  rests  in  the  accounts,  in  case 
of  default  in  payment  of  such  interest,  then,  and  in  such  case,  the 
said  Gabindchandra  Sen,  his  heirs,  executors,  administrators, 
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representatives,  or  assigns,  shall  and  will,  at  any  time  or  times  - 
thereafter,  at  the  request,  costs,  and  charges  of  the  said  Srimati  gfjj^^ 
Sarasiballa  Debi  and  Himendranath  Mookerjee,  or    either    of        Debi 
them,  their  or  either  of  their'heirs,  representatives,  or  assigns,  or    $AVJ)  l^ 
other  the  representative  in  estate  of  the  said  Sham  Lai  Tagore,        S*K* 
reconvey  and  re-assure  the  said  zemindari  lands,  hereditaments, 
and  premises  unto  and   to  the  use  of   the  said  Srimati  Sarasi- 
balla Debi  and  Himendranath  Mookerjee,    their    heirs,    exe- 
cutors, representatives,  or  assigns,  or  as  they  or  any  or  either  of 
them  shajJ.  direct  or  require. 

"  Provided  also,  and  it  is  hereby  declared  and  agreed  by  and 
between  the  said  parties  to  these  presents,  and  the  said  Srimati 
Sarasibala  Debi   and  Himendranath  Mookerjee   do,   and  each 
of  them  doth  for  themselves,  himself,  and  herself,  and  for  their,. 
his,  or  her  executors,  administrators,  representatives,  or  assigns,, 
covenant,  agree,  and  declare  that,  in  case  default  shall  be  made 
in  payment  of  the  said  principal  and  interest-moneys   herein*- 
before  mentioned,  or  any  part  thereof,  on  thejdays  when  the  same 
shall  respectively  become    due  and  payable,,  then,  and  in  any 
or  either  of  such  cases,,  it  shall  be  lawful  for  him,  the  said  Gobinda- 
chandra  Sen,  his  heirs,  executors,  administrators,  representatives.. 
or  assigns,  and  he  and  they,  is  and  are,  hereby  expressly  authoriz- 
ed and  empowered,  either  immediately    after  any  such  default,, 
refusal,  or  event  happening  as  aforesaid,  or  at  any  time  or  times 
thereafter  (and  after  giving-six  months'*  notice  in  writing  as  here- 
inafter mentioned)  of  his  and  their  own  sole  authority,  and  with- 
out any  further   consent  or  concurrence  of  the   said  Srimati-. 
Sarasibala    Debi    and     Himendranath  Mookerjee,    or    any   or 
either  of  them,  their  or  any  or  eithor  of  their  representatives  or. 
assigns,  and  notwithstanding  the  minority  or  disability,   or  legal 
incompetency  of  the  heirs,  representatives,  or  assigns  of  the  said 
Srimati  Sarasibala    Debi    and    Himendranath     Mookerjee,    or 
either  of  them,  to  make  sale,  and  absolutely  to  dispose  of  the  said 
zemindari   lands,  hereditaments,  and  [premises  hereby  released 
or  otherwise  assured,  or  intended  so  to,  be,  or  any  part  thereof." 

The  Judge  held  that,  from  the  clauses  of  the  deed  of  mortgage,., 
the  parties  intended,  that  on  the  expiry  of  the  six  months'  notice,^ 
after  default  in   payment  of  interest   on  any  of  the  dates  on 
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18yo       which  interest  was  stipulated  to  be  paid  in  the  deed,  either  sale  or 
gRiiiATi     foreclosure  proceedings  might  be   commenced  by  the  plaintiff 

RiRifttftA  T  A 

Debi       against  the  defendants.     On  the  merits  of  the  case  he  decided  in 
«>.         favor  of  the  plaintiff,  and  passed  a  decree  accordingly. 

Sen.  The  defendants  appealed  to  the  High  Court. 

Baboo  Khettranat  Bose  (Baboos  Auahutoah  Chatterjee,  Jadab 
Chandra  Seal,  and  Amarendarnath  C hatter jee  with  him)  for  the 
appellants,  contended  that  the  suit  was  premature.  Under  the 
terms  of  the  deed,  the  amount  secured  thereby  would  not  fall 
due  before  4th  September  1868 ;  therefore,  under  Regulation 
XVII  of  1806,  the  defendants  are  entitled  to  one  year's  grace 
from  notification  after  that  date,  and  not  from  4th  October 
1866  only. 

Mr.  Paul,  on  the  same  side,  contended  on  the  merits  of  the  case. 

Mr.  Woodroffe  (Baboo  Annada  Prasad  Banner j 'ee  with  him), 
for  the  respondent,  contended  that  the  mortgage  deed  being  in 
the  English  form  was  not  one  which  fell  within  the  operation  of 
Regulation  XVII  of  1806  ;  that,  by  the  terms  of  the  deed,  the 
plaintiff,  after  notice  given,  could,  on  the  expiration  of  six  months, 
after  default  in  paying  interest,  take  proceedings  for  sale  or  fore- 
closure ;  and  that  the  plaintiff  was  at  least  entitled  as  mortgagee 
to  possession  of  the  premises. 

The  judgment  of  the  Court  was  delivered  by. 

Phbar,  J.  (who  after  shortly  stating  the  facts  proceeded)  : — 
It  is  obvious  that,  neither  on  the  4th  December  1866,  when  the 

petition  was  presented  to  the  Judge  of  Chittagong,  nor  on  the 
15th  April  1868,  when  this  suit  was  instituted,  had  the  period 
elapsed  which,  by  the  mortgage  deed,  was  stipulated  for  the  repay- 
ment of  the  principal  sum  secured ;  and,  therefore,  the  question 
immediately  arises,  whether  or  not  the  suit  is  on  that  account 
premature  ? 

If  the  Zilla  Court  was  at  liberty,  and  had  the  machinery 
to  deal  with  this  matter  precisely  upon  the  principles  which 
govern  the  English  Court  of  Chancery,  the  facts  of  the  case 
are  possibly  such  as  would    give  the  plaintiff     a  right  of  suit, 
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e^en  before  the  expiration  of    the    time    agreed    upon  for  the        1870 
repayment  of  the    principal    debt  (1) ;    for   whenever    that  has     Srimati 
occurred  by  reason  of    which    the  mortgagor    has  lost  his  right       debi 
under  the  deed  to  call  for  a  re-conveyance  of  the  property,  and         v- 
he  can  only  get  back  the  mortgaged  premises  by  virtue  of  the       Sen. 
right  of  redemption  which  the  Court  of    Equity  still  preserves  to 
him,  then  also  that  Court  allows  the  mortgagee  to  come  in  and 
insist  that  the  mortgagor  shall  elect    between  the    exercising  of 
this  right  of  redemption    and  being    foreclosed.    But   we  think 
that  this  mortgage   transaction,   notwithstanding    that  it  wears 
a  completely  English  aspect,  falls  within  the  operation  of  Regu- 
lation XVII  of  1806.     J  t  is  in    all    respects    parallel    with  the 
mortgage  common  in  this  country,    which  is    effected  by  means 

of  a  bill  of  absolute  sale,  together  with  a  contemporaneous  ikrar 
for  reconveyance,  and  mortgages  of  this  sort  have  always  been 
treated  as  being  subject  to  the  Regulation.  The  words  "  condi- 
"  tional  sale,"  as  explained  by  the  preamble,  are  broad  enough  to 
cover  them;  and  there  is  no  doubt  that  they  are  especially 
within  the  mischief  against  which  the  enactment  was  directed. 
This  being  so,  the  mortgagee  can  only  obtain  a  foreclosure  by 
following  the  procedure  which  is  laid  down  by  section  8  of  the 
above  mentioned  Regulation.  And  although  there  is  some  am- 
biguity in  the  words  of  that  section  relative  to  the  time  when 
the  mortgagee  may  first  prefer  his  petition  for  foreclosure,  this 
is  cleared  up  by  reference  to  the  previous  section.  The  last 
clause  of  the  7th  section  runs  thus  : — 

"  The  whole  of  the  provisions  contained  in  section  2,  Regu- 
"  lation  I  of  1798,  and  section  12,  Regulation  XXXIV  of  1803, 
"  aa  applied  therein  to  the  stipulated  period  of  redemption,  are 
"  declared  to  be  equally  applicable  to  the  extended  period  of 
€f  one  year  granted  for  an  equitable  right  of  redemption  by  this 
Regulation."  This  makes  it  evident  that  the  year  of  grace,  com- 
mencing as  it  does  wifch  the  notification  which  follows  on  the 
mortgagee's  application  for  foreclosure,  is  intended  by  the  Legis- 
lature to  be  additional  to  the  period  which  is  stipulated  for 
redemption  in  the  mortgage  contract ;   and,  therefore,  it  follows 

(1)  See  Borrows  v.  Molloy,  2  Jo.  &  La.,  1 ;  and  Davidson's  Precedents  and 
La.,  621 1  Edwards  v.  Martin,  25  L.  J.,  Forms  in  Conveyancing,  Vol.  II,  p.  536. 
Ch.j  284;  Roddy  v.  Williams,  3  Jo  &  ' 
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that  the  application  itself  cannot  be    made  before  the  expiration 
of  that  "  stipulated  period." 
Now  the  "  stipulated  period"  of  redemption  referred  to  by  the 

Legislature  in  this  Regulation  appears  to  us  to  be  the  whole 
period  prescribed  by  the  mortgage  contract  for  the  performance 
of  the  conditions,  upon  the  fulfilment  of  which  the  mortgagor 
is  to  be  entitled  to  a  reconveyance.  We  do  not  think  that  it  in 
any  case  means  less  than  this,  or  depends  upon  whether  the 
mortgagor  duly  performs  all  those  conditions  or  not.  We  see 
no  reason  for  supposing  that  the  Legislature  by  these  words 
spoke,  not  of  the  period  of  redemption  originally  specified  in  the 
contract  (as  the  words  themselves  certainly  imply),  but  merely 
of  the  shorter  period  during  which  the  mortgagor  by  perform- 
ance of  the  conditions  may  have  preserved  his  strict  right  to 
redeem  under  the  contract. 

From  the  very  object  of  the  Regulation,  it  is  obvious  that  the 
framers  of  it  had  expressly  in  view  the  case  of  a. mortgagor 
who  fails  to  perform  the  conditions  necessary  to  give  him  the 
contract  right  to  redeem  ;  and  if  they  thought  of  the  "  stipulated 
period"  as  a  period  terminating  on  the  first  default  of  the  mort- 
gagor, they  would  surely  have  used  some  other  expression  than 
this  to  convey  their  meaning. 

According  then  to  our  view,  in  the  case  before  us,  the  "  stipu- 
lated period"  did  not  expire  until  the  4th  September  1868,  and 
consequently  both  the  presenting  of  the  petition  for  foreclosure, 
and  the  filing  of  this  plaint,  occurred  before  the  mortgagee  had 
any  right  to  take  a  single  step  towards  foreclosing  the  mort- 
gagor's equity  of  redemption.  All  the  proceedings  in  this 
matter  are,  therefore,  inoperative ;  the  suit  is  without  legal  found- 
ation, and  must  be  dismissed. 

The  plaintiff's  counsel  has  argued  that  the  plaintiff  is  at  least 
entitled,  under  the  terms  of  the  mortgage,  upon  the  facts  which 
have  happaned,  to  obtain  possession  as  mortgagee  of  the  premises 
in  suit,  but  this  is  a  cause  of  action  entirely  distinct  from  that 
upon  which  he  has  sued,  and  we  think  he  ought  not  now  to  be 
allowed  to  deviate  from  his  plaint. 

The  decree  of  the  Judge  is  reversed,  and  the  plaintiff's  suit 
is  dismissed.     Each  party  will  pay  his  own  costs  in  both   Courts 

Adpeal  allowed 
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Before  Mr.  Justice  ,L  8.  Jackson  and  Mr.  Justice  Glover. 

JOGBSWAR  OHAOKRABATTI  v.  PAN  CH  KAURI  CHAKRABATTI  * 

1870 

Contract— Consideration — Promise  by  Brotlier  to  give  Sister  in  marriage.         i/rtfy  20. 

A  certain  amount  of  money  had  been  paid  by  one  Hindu  to  another  in  consider- 
ation of  a  promise  by  the  latter  that  he  would  give  his  sister  in  marriage  to  the 
former.  The  girl's  mother  was  alive.  In  a  suit  for  recovery  of  the  amount  on  the 
ground  that  the  latter  had  failed  to  fulfil  his  promise,  held,  that  the  suit  would  lie. 

The  following  case  was  submitted  by  the  Judge  of  the  Small 
Cause  Court  of  Ranaghat  for  the  opinion  of  the  High  Court : 

Case. — Plaintiff  sues  the  defendant  for  rupees  59,  paid  to  him 
in  consideration  of  a  promise  made  by  the  defendant,  that  the 
latter  would  give  plaintiff  his  sister  in  marriage,  which  contract  has 
been  broken,  and  the  girl  married  to  another.  Defendant  was 
not  the  legal  guardian  of  his  sister,  her  mother  being  still  alive. 

Defendant's  pleader  has  taken  an  objection  on  the  ground  that 
the  consideration  being  an  immoral  one,  no  action  can  lie  for 
the  breach  of  the  contract,  nor  (both  parties  being  equally  in 
fault)  to  recover  money  paid  on  account  of  it,  I  consider  part 
of  the  alleged  payments  proved,  and  refer  the  case  for  the  High 
Court's  decision  as  to  whether  the  contract  is  a  valid  one. 

Under  the  English  law,  it  would  appear,  that  the  contract 
would  be  regarded  as  invalid,  on  the  ground  of  its  being  con- 
trary to  public  policy  to  permit  marriage  to  be  made  the  subject  of 
mercenary  speculation. — Addison  on  Contracts,  page  741,5th 
Edition. 

It  may,  however,  be  doubted  whether  the  English  law  on  this 
subject  can  be  considered  applicable  to  this  country,  and  it 
appears  to  be  a  common  practice  not  only  to  remunerate  match- 
makers or  Ohaitalc8  for  their  services,  but  also  for  the  husband 
to  pay  a  certain  sum,  called  Pun%  to  the  relatives  of  the  wife 
previous  to  the  marriage.  At  the  same  time  the  reasons  for 
discouraging  such  practices  would  seem  at  least  equally  strong 
in  this  country  as  in  England.  The  practice  of  demanding  from 
the   suitor  a  Pun,  the  amount  of   which  goes   entirely  to  the 

*  Reference  No.  16,  from  the  Officiating  Judge  of  the  Small  Cause  Court  of 
Ranaghat,  dated  the  27th  June  1870. 


396  BENGAL  LAW  REPORTS.  [VOL.  V. 

1870        parent's  benefit,  none  of  it  being  in  the  nature  of  a  settlement 

Jogbswar     on  *he  wife,  mast  undoubtedly  tend  to  induce  the  exercise  of 
Chakeabatti  parental  influence  from  corrupt    motives,  and  encourage  the 

Panch  Kauri  buying  and  selling  of  women. 

Chakrabatti.     ^g  j  am  not  aware  tkafc  the  point  has  been  as  yet  decided, 

and  as  the  principle  involved  is  one  of  considerable  importance, 
I  have  referred  it  for  the  decision  of  the  High  Court,  with  an 
expression  of  my  own  opinion  that  the  suit  cannot  be  main- 
tained. 

The  opinion  of  the  High  Court  was  delivered  by 

Jackson,  J. — It  appears  to  us  that,  in  the  circumstances  of 
this  case,  an  action  to  recover  back  the  money  paid  to  the 
defendant  will  lie. 


1870 
March.  11. 


[ORIGINAL  CIVIL.] 


Before  Mr.  lattice  Maopherson. 
PARBATI  CHARAN  MOOKERJBB  v.  RAMNARAYAN  MATILAL 

AJTD  OTHBBS.. 

Deposit — Act  XTF  of  1859, 8.  1 .  cl.  15 — Cause  of  Action. 

The  plaintiff,  on  leaving  Calcutta,  in  1880,  deposited  a  gam  of  money  with  A.  B. 
and  C,  on  which  they  were  to  pay  him  Rs.  9  monthly,  and  return  the  principal  en 
his  demanding  it.  Rs.  9  were  paid  to  him  monthly  until  within  twelve  months 
of  this  suit.  A.  and  B.  had  died  since  the  date  of  the  deposit.  This  Bait  was 
brought  against  C.  and  the  representatives  of  A.  and  B.  to  recover  the  amount 
deposited,  and  a  decree  was  passed  against  C.  on  his  own  admission.  But  the  re- 
presentatives of  A.  and  B.  set  up  that  the  suit  was  barred.  Held,  that  it  was  not  a 
deposit  under  section  1,  clause  15  of  Act  XIV  of  1859.  But  held  also,  in  accord- 
ance with  the  English  oases  (from  which,  hpwever,  the  learned  Judge  dissented) 
that  the  cause  of  action  arose  from  the  date  of  the  agreement  to  repay  the  money 
on  demand,  and  not  from  the  date  of  the  demand,  and  therefore  the  suit  was 
barred.  , 

The  plaintiff  in  this  suit  sought  to  recover  from  Ramnarayan 
Matilal,  and  Nanda  Gopal  Matilal  and  Braja  G-opal  Mart- 
ial, the  sons  of  Nilmani  Matilal,  deceased,  and  executors 
of    his  will,  and   Rajendra   Matilal  and   Srimati   Sibosunderi 
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>i,  the   administrators  of  the  goods  and  effects  of   Gabind       M7Q 
Chandra  Matilal,   deceased,  the   sum  of  rupees  1,100,  with  in-     Parbati 

terest,  being  the  balance  of  a  sum  of  rupees  1,200,  [alleged  to  have  mookerjkb 
been  deposited  by  him  with  the  said  Bamnarayan  Matilal,  Nil-  R      v- 
mani    Matilal,    and   Gabind    Chandra   Matilal,    who  formed  a     Matilal. 
joint  Hindu    family.      The    defendants,  the  representatives  of 
Nilmani  and  Gabind  Chandra,  denied  all  knowledge  of  the  de- 
posit, and  pleaded  the  Statute  of  Limitations.     The   defendant 
Bamnarayan  Matilal  admitted   the  deposit,  and  in  a  letter  ad- 
dressed by  him  to  the  plaintiff's  attorneys  offered  to  pay  his  one- 
third  share  of  the  sum  claimed,  with  interest  and  proportionate 
costs. 

It  appeared  that  Nilmani,  Gabind  Chandra,  and  Bamnarayan 
were  the  sons  of  one  Biswanate  Matilal,  and  formed  a  joint 
Hindu  family.  After  the  respective  deaths  of  Gabind  Chandra 
and  Nilmani,  their  representatives  continued  to  be  members  of 
the  joint  family,  both  as  between  themselves  and  Bamnarayan, 
until  the  year  1868.  In  the  year  1850,  the  plaintiff,  who  was  a 
distant  relation,  and  a  dependant  of  the  family,  lost  his  wife  and 
only  son ;  and  having  determined  to  retire  from  Calcutta  and  live 
in  Benares,  he  sold  his  wife's  ornaments  and  jewels,  and  depo- 
sited the  proceeds,  a  sum  of  about  rupees  1,194-8,  with  Nilmani, 
Gabind  Chandra,  and  Bamnarayan,  in  the  month  of  April  or  May 
1850.  At  the  time  of  the  deposit,  it  was  agreed  between  the 
family  and  the  plaintiff  that  the  plaintiff  should  receive  interest 
on  the  whole  sum,  at  the  rate  of  rupees  9  per  mensem,  and  be  at 
liberty  to  draw  out  the  whole,  or  any  part  of  the  money,  when- 
ever he  liked ;  but  that  so  long  as  the  major  part  of  the  sum 
remained  in  the  hands  of  the  family,  he  was  to  receive  interest  at 
the  above  rate.  The  sum  was  entered  in  the  books  of  the  family 
to  the  credit  of  the  plaintiff,  under  the  head  of  Amanat,  trans, 
lated  by  the  Court  interpreter  to  be  "  deposit."  Towards  the 
end  of  April  or  May  1850,  there  being  a  few  rupees  due  to  the 
plaintiff  on  account  of  interest,  the  sum  of  rupees  1,200  was 
credited  to  the  plaintiff  on  the  books  of  the  family,  and  a 
separate  account  was  opened  in  the  plaintiff's  name.  The  plain- 
tiff continued  to  receive  his  interest  during  the  lifetimes  of  Nil- 
mani   and    Gabind    Chandra,    the    money   being  sent  to  him 

58 
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M7Q       through  one  Dinanath  Ghoaal,  since  deceased,  another  relattaf 

pjjuuti     of  the  family.    There  was  some  controversy  as  to  whether  in- 

Hoouwss  terest  was  paid  to  the  plaintiff  by  the  representatives  of  Qahind 

v-         Chandra  and  Nilmani  after  the    separation   in    1868,  but  na 

mutual,    evidence  was   offered   by  these  defendants  to  contradict    the 

plaintiff,  who  swore  he  had  received  such  interest.    Rajendra 

Matilal,  one  of  the   defendants,  being  present  in  Courts  was 

examined  by  the  learned  Judge,  under  section  166  of  the  Civil 

Procedure  Code,  bat  no  reliance  was  placed  upon  his  denial. 

Mr.  Woodroffe  (Mr,  Evans  with  him)  for  the  plaintiff* 

Mr.  Marindin  (Mr.  Branson  with  him)  for  the  representatives 
of  Gabind  Chandra. 

Mr.  Kennedy  (Mr.  Bonnerjee  with  him)  for  the  representatives 
of  Nilmani. — This  is  not  a  deposit  such  as  is  meant  by  clause  15, 
section  1  of  Act  XIV  of  1859.     A  deposit  with  interest  is  cer- 
tainly a  new  thing  ;but  it  cannot  be  placed  any  higher  than  a  depo- 
sit with  a  banker,  and  in  that  case  the  ordinary  limitation  wilt  take 
effect — Foley  v.  Bill  (1),  Oarr  v.  Cart  (2),  Devaynes  v.  Noble  (8). 
[Mapherson,  J.— -I  am  clear  this  is  not  a  deposit  within  the 
meaning  of  the  Limitation  Act.    But  here  the  plaintiffs  agree- 
ment was  that  the  money  should  not  be  payable  until  he  de- 
manded payment,  and  it  appears  upon  the  evidence  that  he  only 
demanded  payment  last  year].    If  the  Court  held  that  that  was 
the  agreement  it  would  be  a  contract  and  would  survive  to  Bam- 
narayan,  and  my  clients  could  not  be  liable.     [Macphbbson,  J. 
—It  is  a  debt  of  the  joint  family,  and  your  clients  are  liable,  if  it 
is  not  barred.    But  the  cause  of  action  did  not  arise  till  last  year] . 
If  the  Court  were  to  hold  that  debts  of  this  kind  would  evade 
the  Limitation  Law,  people  would  be  able  to  sue  for  a  debt  after 
fifty  years.  Indeed,  it  could  be  sued  for  after  any  length  of  time. 
The  object  of  the  Legislature  would  thus  be  upset.    [Macpher- 
sok,  J.— No  Legislature  on  earth  ever  intended  that  a  case 
such  as  this    should    be  barred].    In    Norton  v,  Elian   (4), 

(1)  1  Phillips,  399.  (3)  1  Meri.,  529. 

(2)  1  Mori.,  541.  (4)  2  M.  &  W.,  461. 
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Sergeant  Petersdroff  argued  precisely  in  the  same  way  for  tie       18*° 
plaintiff.     He  said,  "when  a  note  is  payable  on  demand,  a  de-     p*hbati 
"m&nd  is  necessary  ,  before  the  Statute  begins  to  run;  "  and  Mookisbjee 
further  on, "  a  strong  argument  arises  from  the  circumstance  of  ft      v- 
"  its  being  made  payable  with  interest,  as  it  shows  that  the    Matilal. 

u parties  intended  sometime  to  elapse  before  a  demand;"  to 
u  say  that  the  Statute  runs  from  the  date  of  a  note  payable  on 
is  demand,  would  be  to  say  that  there  is  a  breach  of  contract  the 
u  moment  the  note  is  written."  But  P&rke,  B.,  distinctly  held 
that  limitation  ran  from  the  date  of  the  note.  He  further  said, 
u  that  the  case  of  a  note  payable  on  demand  was  the  same  as 
"  the  case  of  money  lent  payable  upon  request,  with  interest* 
**  where  no  demand  is  necessary  before  bringing  the  action." 
Though  the  case  is  clearly  barred,  it  will  not  be  a  hard  case  for 
the  plaintiff,  for  Ramnarayan  has  admitted  the  debt  and  is  doubt- 
less liable  for  the  whole  amount. 

Mr.  Branson  in  the  same  interest. 

Macphbbson,  J. — The  plaintiff  seeks  to  recover  rupees  1,100; 
being  the  balance  of  an  amount  deposited  by  him  with  three  bro- 
thers, Nilmani,  Gabind  Chandra,  and  Ramnarayan  Matilal.  The 
plaintiff  states  the  deposit  was  made  in  1255  (1848),  and  that  the 
three  brothers  agreed  to  pay  him  rupees  9  per  month  for  inter- 
est, which  was,  in  fact,  for  years  paid  to  him  by  them  or  their 
representatives.  The  case  whioh  the  plaintiff  has  proved  is  that  he 
was  a  distant  relation  and  dependant  of  the  family  of  Biswanath 
Matilal,  the  father  of  Nilmani,  Gabind  Chandra,  and  Ramnarayan 
Matilal ;  and  that  he  had  lived  in  their  family  dwelling-house 
for  many  years ;  that,  in  1255  (1848),  being  about  to  leave  Calcut- 
ta, and  to  take  up  his  abode  permanently  at  Benares,  he  placed 
in  the  hands  of  the  three  sons  of  Biswanath  (who  was  then  dead), 
the  sum  of  rupees  1,200,  when  it  was  agreed  that  the  money 
should  remain  with  them,  and  they  should  remit  him  rupees  9 
monthly,  but  that  when  he  wanted  back  the  principal,  he  should 
have  ij>.  It  is  proved  that  the  plaintiff  went  to  Benares,  and  that 
the  rupees  9  were  remitted  from  1255  (1848),  until  within  the  last 
twelve  months,  or  thereabouts.    It  is  proved,  I  think,  beyond 


400  BENGAL  LAW  REPORTS.  [VOL.  V 

_     1870        all  doubt,  that  the  rnpeess  9  per  month  were,  from  time  to  time* 

Paebati      remitted  till    recently  ;  but  I    do   not    decide    (because    in  the 

Mookbrjeb    view  I  take  of  the  plaintiff  'a    position,    it  js   unnecessary  for  me 

Bamnarayaw  *°  decide)  whether  any  part  of    the  rupees    9  was  remitted  by 
Matilal.     or  with  the  knowledge  of    the  sons    of    Nilmani    or  of  the  sons 
of  Gabind  Chandra :  I  leave  the    question  whether  they  or   any 
of  them  made  those  payments  open. 

It  is  contended,  on  behalf  of  the  sons  of  Nilmani  and  Gabind 
Chandra,  that  the  suit  is  barred,  as  the  money  was  not  a  deposit 
within  the  meaning  of  clause  15  of  section  1  of  Act  XIV  of 
1859.  Bamnarayan  Matilal  admits  the  plaintiff's  claim,  bat  says 
that,  as  one  of  the  three  brothers  (who  were  joint  in  all  respects 
at  the  time  they  received  the  money),  he  is  liable  for  only  a  one* 
third  share  of  it.  I  think  it  impossible  to  treat  the  transaction 
as  a  deposit  within  the  meaning  of  clause  15,  for  there  never 

was  any  deposit  of  property  or  money  which  it  was  intended 
should  be  returned  specifically.  It  seems  to  me,  however,  that 
the  plaintiff  might  have  not  unreasonably  contended  that  his 
cause  of  action  did  not  arise  till  early  in  1869,  when  he  first  de- 
manded the  repayment  of  his  principal.  In  applying  the  pro- 
visions of  Act  XI V  of  1859,  the  date  on  which  the  cause  of 
action  first  arose  must  always  be  ascertained  with  accuracy ;  and 
as  the  plaintiff  had  agreed  to  leave  the  money  in  the  hands  of 
Nilmani,  Gabind  Chandra,and  Ramnarayan,  antil  he  asked  them 
to  give  it  back  to  him,  it  appears  to  me  that  the  natural  and 
logical  mode  of  ascertaining  when  the  plaintiff's  cause  of  action 
arose,  would  be  to  inquire  when  he  first  demanded  back  his 
money.  There  was,  in  fact,  no  contract  by  the  defendants  to 
return  the  money  till  it  was  demanded ;  and  if  the  matter  were 
open  to  me  now,  I  should  have  no  difficulty  in  deciding  that  the 
cause  of  action  did  not  arise  till  1869,  when  the  plaintiff  first 
demanded  back  his  money.  But  I  do  not  consider  that  the 
question  is  still  open  to  me,  after  the  reported  decisions  in 
English  cases,  in  which  it  has  been  held  that,  when  money 
is  payable  on  demand,  the  period  runs  from  the  date  of 
the  agreement  to  repay  on  demand.  I  confess  I  do  not 
appreciate  the  principle  on  which  those  cases  are  supposed  to 
be  decided.    The  English  cases,  however,  being  such  as  they 


VOL.  V.]  HIGH  COURT.  401 

are,  though  I  dissent  from  them,  I  consider   myself  bound  to        187° 
follow  them,  and  bound  to  hold  that  the  cause  of  action  arose      Parbati 

Charan 

when  the  money  was  put  in  the  hands  of  the  three  brothers ;    Mookebjm 
and  therefore  that  the  suit  is  now  barred.  I  do  not,  however,  con-  £11IM^RATAK 
aider  that  these  parties  stand  on  exactly  the  same  footing  as     Mawlal. 
the  parties  in  the  ordinary  cases  where  money  has  been  deposit- 
ed with  a  banker.     The  position  of  the  parties,  and  the  contract 
entered  into,  seems  to  me  to  be  of  a  different  nature  in  some 
material    respects.;  but   the  money  being  payale  on    demand, 
I  am  bound,  as  I  have  said,  by  the  English  cases. 

Judgment  will  go  against  Ramnarayan  for  the  full  amount, 
as  he  admits  the  contract  to  be  such  as  the  plaintiff  alleges,  and 
that  the  principal  remains  still  unpaid  and  justly  due.  But 
the  suit  will  be  dismissed  against  the  other  two  defendants,  with 
costs  on  scale  No.  2.  The  plaintiff  is  entitled  only  to  costs  on 
scale  No.  1  . 

Judgment  for  the  plaintiff   against  one  defendant.     The  suit 
dismissed  against  the  other  defendants. 

Attorneys  for  plaintiff  :  Messrs.  Beeby  and  Butter. 

Attorneys  for  defendant :  Baboos  Dlnanath  Boss  and  3f.  N. 
Holdar. 


Before  Sir  Richard  Couch,  Kt.9  Chief  Justice,  Mr.  Justice  Norman,  and 

Mr.  Justice  Markby. 

KOEGLER  (Plaintiff)  v.  YULE  and  anotheb  (Defendants). 
Landlord  and  Tenant — Storage  of  Goods— Warehouse^Qodownr-FUor  of        ^Q 

Upper  Story— Negligence.  Au9- l5- 

The  plaintiff  let  to  the  defendants  a  godown.  on  an  upper  story  over  his  own 
godown,  for  the  purpose  of  storing  goods,  the  only  stipulation  in  writing  being 
that  no  combustible  or  hazardous  goods  should  be  stored  there.  The  plaint  alleged 
that  the  premises  were  taken  by  the  defendants,  on  the  understanding  that  the 
defendants  should  use  the  same  in  a  tenant-like  manner,  yet  the  defendants  used 
th  em  in  an  untenant-like  manner,  and  loaded  an  unreasonnble  and  improper  weight 
on  the  floor,  whereby  it  broke  through  and  damaged  the  plaintiff's  goods  below* 
The  evidence  showed  that  the  godown  had  been  used  by  former  tenants  for  storing 
light  goods,  but,  in  addition  to  light  goods,  the  defendants  had  at  the  time  the  floor 
broke  stored  upon  it  several  casks  of  white  and  red,lead  and  some  cases  containing 
tin  plates.  The  evidence  of  professional  witnesses  showed  that  a  warehouse  floor 
ought  to  be  able  to  bear  li  cwt.  per  superficial  foot,  and  there  was  evidence  to  show 
that  pressure  on  the  portion  of  the  floor  which  fell  was  at  the  time  1  owt.  1  qr.  6  lbs* 
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1870         The  floor  gave  way  in  the  part  where  the  heavy  goodi  were  stored,  hot  there  was 


KoBQLKii      nothing  to  show  that  they  ware  improperly  stored.  Evidence  was  given  thai  it' 
t?.  not  usual  to  store  heavy  goods  on  an  upper  floor,  but  that  heavy  goods  were  some* 

Yd  lb.  times  stored  on  npper  floors.  The  evidence  of  the  professional  witnesses  was  to  the 
effect  that  the  floor  was  not  a  proper  one  upon  which  to  store  merchandize,  but 
that  li  cwt.  was  not  a  dangerous  weight  for  a  warehouse  floor  to  bear,  and  that  no 
unprofessional  person  could  have  anticipated  danger  from  it  in  the  present  instance. 
There  was  also  evidence  to  show  that  the  girders  were  not  sufficient  for  the  floor  of 
an  upper  story  to  be  need  as  a  godown.  In  a  suit  for  damage  sustained  by  the 
plaintiff  by  reason  of  the  breaking  of  the  floor, — 

Held  (per  Maophsxsok,  J.,  and  on  appeal),  that  it  lay  upon  the  plaintiff  to  show 
that  the  defendants  had  acted  in  an  improper  and  nntenant-like  manner^and  that  he 
had  failed  to  show  that  any  improper  or  unreasonable  weight  had  been  placed  by 
the  defendants  upon  the  floor, or  such  as  a  tenant  exercising  ordinary  caution  might 
not  have  placed  there. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Macphereon. 
The  plaintiff,  carrying  on  business  as  a  merchant  and  agent  in 
Calcutta,  under  the  style  of  Graf  and  Banzigar,  brought  tins 
snit  to  recover  the  sum  of  rupees  2,944-11-3,  for  damage 
sustained  by  him  by  reason  of  the  conduct  of  the  defendants. 
The  plaint  alleged  that  the  defendants  became  tenants  to 
the  plaintiff  of  the  npper  floor  of  a  godown  or  building,  in  Clive 
Street,  which  the  plaintiff  held  on  lease  from  the  Oriental  Bank 
Corporation  ;  that  they  so  became  tenants  on  the  terms  that  the 
defendants  should '  use  the  same  in  a  tenant-like  manner, 
yet  they  used  the  said  premises  in  an  untenant-like  and  impro- 
per manner;  and  loaded  on  the  said  upper  floor  an  unreasonable  and 
improper  weight  of  white  lead  and  other  merchandize,  where- 
by on  or  about  the  19th  May  1869,  the  said  upper  floor  broke 
and  fell  in,  and  the  goods  of  the  plaintiff  were  damaged  and 

injured,  and  loss  sustained  to  the  amount  sued  for.  The  follow- 
ing letter,  dated  February  5th,  1869,  written  by  the  plaintiff  to 
the  defendants,  was  produced  with  the  plaint: — "  For  the  sake 
"  of  regularity,  we  beg  to  mention  that  the  terms  on  which  we  give 
"  up  to  you  the  use  for  three  months  of  the  upper  story  of  the 
"  godown,  at  No.  2,  Clive  Street,  rented  by  us  from  the  Oriental 
u  Bank,  are  that  the  rent  be  rupees  150  per  month,  and  that  no 
cumbustible  or  hazardous  goods  be  stored  in  it.  Occupancy  to 
"  commennce  from  to-morrow ;  kindly  confirm  and  oblige,  &c,"To 
which  the  defendants  replied  as  follows : — "  We  have  received 
your  note  of  date  conveying  terms  on  which  you  let  the  godown 
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u  It  No.  2,  Clive  Street,  which  we  beg  to  confirm."    When       1^° 
three  months  had  expired,  the  defendants  still  continued  in  the    Ko"GLI6R 
possession  of  the  said  godown,  and  did  not  vacate  it.  Tulb. 

After  the  accident/  some  correspondence  took  place  between 
the  plaintiff  and  defendants,  the  plaintiff  alleging  that  the 
breaking  of  the  floor  took  place  from  the  defendants  haying 
stored  a  large  and  unreasonable  quantity  of  white  lead  and  other 
heavy  goods  on  the  floor  of  the  upper  story  occupied  by  them, 
without  any  proper  consideration  for  the  strength  of  the  floor. 

The  defendants  denied  that  they  used  the  premises  in  an  un- 
tenant-like  manner,  or  that  they  loaded  and  stored  an  improper 
quantity  or  weight  of  white  lead  or  other  merchandize,  or  that 
the  falling  of  the  floor  was  occasioned  by  any  improper  act  oa 
their  part.  They  alleged  that  the  building  was  defective,  and 
not  fit,  by  reason  of  the  want  of  strength  of  the  flooring,  for 
the  purpose  for  which  they  had  taken  it.  The  premises  were, 
after  the  accident,  inspected  by  Mr.  Clark,  on  behalf  of  the 
defendants ;  by  Mr.  Osmand  of  the  firm  of  Mackintosh,  Burn, 
and  Co.,  on  behalf  of  the  plaintiff ;  and  by  Mr.  Aitchison  of 
the  firm  of  Burn  and  Co.,  on  behalf  of  the  Oriental  Bank. 

Macphbbson,  J. — the  plaintiff  in  this  case  let  to  the  defend- 
ants a  godown  on  an  upper  story,  being  the  first  floor  of  No.  2, 
Clive  Street ;  and  it  appears,  from  two  letters  which  passed  be- 
tween the  parties  at  the  time  of  the  letting,  that  the  only  condition  « 
made  by  the  plaintiff  was  that  no  combustible  or  hazardous  goods 
should  bo  stored  in  the  godown.  The  present  suit  is  brought  by 
the  plaintiff  to  recover  damages  from  the  defendant,  in  conse- 
quence of  the  floor,  whieh  was  let  to  them,  having  given  way  and 
causedinjury  to  the  goods  of  the  plaintiff  stored  below.  The  plaint 
alleges  that  the  defendant  hired  the  premises  of  the  plaintiff 
upon  the  terms  that  the  defendants  Bhould  use  the  same  in  a 
tenant-like  manner,  yet  the  defendants  used  the  said  premises 
in.  an  untenant-like  and  improper  manner,  and  loaded  on  the 
said  upper  floor  an  unreasonable  and  improper  weight  of  white 
lead  and  other  merchandize,  whereby,  on  or  about  the  19th  day 
of  May  1869,  the  said  upper  floor  broke  and  fell  in,  and  the 
goods  of  the  plaintiff  and  the  defendants  were  damaged. 
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1S70  Upon  this  plaint  the  only  issue  is  whether  or  not  the  defend- 

Koegler     ants  used  the   upper  floor  in  an   untenant-like  and  improper 
Yule,      manner,  and  loaded  an  unreasonable  ayd  improper  weight  of 
goods  on  it. 

It  seems  to  me  that  no  question  of  implied  warranty  that 
the  premises  let  should  be  suitable  for  the  purpose  for  which 
they  were  hired,  arises  necessarily  in  this  action,  because  the 
suit  is  brought  by  the  landlord  who  seeks  to  recover  damages 
from  his  tenants  for  improper  and  untenant-like  use  of  the  pre- 
mises. If  the  defendants  were  hereafter  to  sue  the  plaintiff  for 
damages  (which  I  am  very  far  from  advising  them  to  do),  the 
question  would  then  probably  arise  whether  there  was  any  such 
warranty. 

The  issue  being  whether  the  defendants  used  this  godown  im- 
properly, and  there  being  nothing  in  the  appearance  of  the  godown 
to  indicate  to  an  unprofessional  observer  that  it  was  especially 
weak,  it  seems  to  me  that  the  question  is  not  so  much  what  pre- 
cise weight  the  floor  could  carry  safely,  or  what  precise  weight  of 
goods  was,  in  fact,  stored  upon  it,  as  whether  the  defendants  act- 
ing as  they  did,  acted  in  an  improper  and  untenant-like  manner. 
Upon  the  evidence  it  is  clear  that  the  general  user  of  this 
godown  by  the  defendants  was  not  dissimilar  to  that  of  its  former 
tenants,  Messrs.  Schoene,  Kilburn,  and  Co. ;  but  there  is  this  differ- 
ence in  the  defendants'  mode  of  using  the  room  that,  in  addition 
to  wine  and  light  goods,  such  as  had  always  been  stored  there,  at 
the  time  that  the  accident  occurred,  sixteen  casks  of  white  and 
red  lead  and  certain  cases  containing  tin  plates  were  stored  in 
the  godown,  and  these  latter  articles  are,  undoubtedly,  not  light 
goods.  In  considering  the  question  whether  the  defendants 
acted  in  an  improper  and  untenant-like  manner,  it  really  comes  to 
this,  that  almost  the  only  point  I  have  to  decide  is  whether  they 
acted  improperly  and  unreasonably  in  taking  these  casks  of  white 
and  red  lead  and  these  tin  plates  into  the  godown.  There  is  not 
much  material  discrepancy  in  the  evidence  of  the  three  profes- 
sional gentlemen  who  have  been  examined,  except  perhaps  that 
Mr.  Clark  put  the  bearing  power  of  an  ordinary  warehouse 
floor  higher  than  the  other  two.  They  were  all  agreed  that  the 
breaking  weight  of  the  girders  which  gave  way  was  35  tons,  and 
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that  it  required  a  distributed  pressure  of  1.83  cwt.,  per  superfi-        wo  . 
cial  foot  to  cause  them  to  break.  Mr.  Aitchison,  speaking  probably     Kobglib 
chiefly  .from  his  English  experience,  said  that  an  ordinary  floor      yulx, 
ought  to  carry  1  cwt.,  and  a  common  warehouse  floor  1|  cwt.  per 
superficial  foot.     Mr.  Osmond,  speaking  chiefly  from  Calcutta 
experience,  said  that  1  cwt.  was  sufficient  in  either  case,  while 
Mr.  Clark  said  that  floors  ought  to  carry  from  1  i  to  2  cwt.  per 
foot. 

On  the  whole  I  am  inclined  to  act  upon  Mr.  Aitchison's  evi- 
dence,and  to  hold  that  a  warehouse  floor  should  be  able  to  carry  1± 
cwt.  per  foot.  Taking  that  as  the  weight  which  an  ordinary  ware- 
house floor  ought  to  be  able  to  bear,  I  think  there  was  nothing 
improper  or  unreasonable  in  the  weight  the  defendants  placed  in 
this  godown.  There  is  a  certain  amount  of  discrepancy,  as  pointed 
out  by  Mr.  Graham,  in  the  evidence  as  to  what  the  upper  floor 
contained  at  the  time  of  the  accident.  But  the  defendant,  Mr. 
Brown,  and  his  sircars  having  stated,  to  the  best  of  their  know- 
ledge, what  goods  were  in  the  godown,  and  having  said  that  all 
the  goodsin  it  were  accountedfor,  except  77  dozens  of  bottles  which 
were  supposed  to  have  been  broken,  and  could  not  be  traced,  I 

think  I  may  safely  take  the  quantities  to  have  been  substantially 
such  as  they  are  stated  by  the  defendants  to  have  been.  So  I  think 
I  may  also  take  the  weights  on  the  several  parts  of  the  floor  to 
have  been  substantially  such  as  they  are  said  by  the  defendants 
to  have  been.  Mr.  Brown  says  that  he  himself  weighed  the  cases, 
and  calculated  the  average  weights,  and  without  saying  that  his 
figures  are  distinctly  accurate,  I  have  no  doubt  they  are  sufficient- 
ly so  for  the  present  purpose.  He  says  that  there  was  on  the 
western  portion  of  the  room,  which  remained  standing,  only  a 
distributed  pressure  of  2  qrs.  and  21  lbs. per  superficial  foot;  on  the 
eastern  portion,  a  pressure  of  1  cwt.  1  qr.  2  lbs.,  while  the  goods 
which  had  been  stored  in  the  portion  which  fell,  gave  a  pressure 
of  only  1  cwt.  1  qr.  and  6  lbs.  Even  making  a  liberal  allowance, 
in  addition  to  these  figures,  the  result  would  still  not  show  that 
there  was  any  thing  very  unreasonable  in  the  weights  the  floor 
was  required  to  bear.  Mr.  Aitchison  deposed  that  an  ordinary 
warehouse  floor  ought   to  be  able  to  bear  1 J  cwt.  and  that  the 

weight  of  the  floor  itself  ought  not  to  be  more  than  one-fourth  of 
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1*70      the  whole  weight  which  it  can  bear.  This  being  so,  it  cannot,  in  my 

Kobqlsb     opinion,  be  said  that  the  quantity  of  goods  placed  in  the  room  by 

Yule.       ^e  'defendants  was  unreasonable  or  improper,or  snch  as  a  tenant 

exercising  ordinary  caution    might  not  have  placed  there,  even 

if  one-fourth  be  deducted  as  the  weight  of  the  floor  itself,  from 

the  li  cwt.  which  such  a  floor  ought  to  be  able  to  bear. 

It  is  true  that  the  whole  of  the  heavy  goods  were  stored  in  the 
part  of  the  floor  that  gave  way,  and  it  is  possible,  as  suggested 
by  Mr.  Graham,  that  even  if  the  whole  weight  in  that  part,  if 
distributed,  was  only  1  cwt.  1  qr.  and  61bs.,  those  heavy  goods 
may  have  been  improperly  heaped  together  on  one  part.     Bat 

• 

beyond  the  fact  admitted  by  the  defendants  that  the  goods 
were  stored  on  the  portion  of  the  floor  which  gave  way,  there  is 
nothing  in  the  evidence  to  show  that  they  were  improperly  stored 
by  being  heaped  together,  or  piled  one  upon  the  other.  It  lay  upon 
the  plaintiff  to  show  that  the  premises  were  used  in  an  improper 
manner.  In  my  opinion,  as  the  mere  fact  of  placing  these  heavy 
goods  in  the  godown  at  all  was  not  of  itself  an  improper  or  un- 
reasonable proceeding,  the  fact  that  they  were  stored  over  the 
part  that  gave  way  is  not  in  itself  sufficient  to  prove  that  there 
was  any  specially  bad  storage  as  regards  those  goods  in  particu- 
lar, so  as  to  justify  me  in  holding  that  the  defendants  used  the 
premises  in  an  improper  and  untenant-like  manner. 

I  do  not  consider  it  necessary  to  go  very  closely  into  all  the 
details  of  the  evidence.  I  base  my  opinion  on  a  general  view  of 
the  evidence  as  to  the  weights  and  quantities  actually  on  and- 
in  the  godown,  and  as  to  the  bearing  power  of  the  floor  in  ordi- 
nary god  owns.  The  case  is  one  in  which  the  plaintiff  ought  to 
have  protected  himself ,  by  express  stipulation,  if  he  did  not  mean 
the  godown  to  be  used  as  it  was.  The  suit  will  be  dismissed 
with  costs  on  scale  No.  2. 

From  this  decision  the  plaintiffs  appealed  on  the  following 
grounds : — 

1.  That  on  the  evidence  there  had  been  an  unreasonable 
and  improper  use  of  the  upper  floor  of  the  godown  by  the  de- 
fendants in  storing  white  paint  and  other  heavy  goods  thereon ; 
and  that  by  reason  thereof,  the  said  floor  fell  and  caused  the 
damage  to  the  plaintiff's  goods  beneath. 
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*  2.     That  the  learned  Judge    ought    to  have    decided  the  case       1870 
on  the  question  whether    the    defendants    loaded    on  the  upper    Kobglbr 
floor  an  unreasonable  and  improper  weight  of   merchandize,  and      yule. 
on  that  to  have   decreed  in    favor  of    the    plaintiff,  whereas  he 
decided  the  case  (as  the  plaintiff  submits  wrongly,  in  fact)  on  the 
question  whether  the  defendants    used  the    godown  in  a  tenant- 
like  manner. 

3.  That  it  was  proved,  in  fact,  that  the  upper  floor  gave  way 
by  reason  of  its  having  been  overloaded  by  the  defendants,  and 
that  the  defendants  ought,  under  such  circumstances,  irrespective 
of  any  question  of  landlord  and  tenant  between  them,  to  have 
been  declared  liable  to  make  good  the  damage  to  the  plaintiff's 
goods. 

4.  That  there  was  no  warranty  on  the   part  of  the    plaintiff' 
in  letting  the  said  godown  that  the  upper  floor  would  stand  any 
degree  of  pressure,  or  that  it  was  fit  to  store  merchandize  in. 

5.  That  even  if  there  were  a  warranty  that  the  said  godown 
should  be  reasonably  fit  for  the  storing  of  merchandize,  there 
was  on  the  evidence  an  overloading  by  the  said  defendants  be- 
yond the  weight  which  the  floor  would  reasonably  have  been 
expected  to  bear. 

The  appeal  came  on  for  hearing  on  March  29th,  1870,  and  was 
argued  before  Mr.  Justice  Norman  (Officiating  C.  J.)  and  Mr. 
Justice  Markby,  but  no  decision  was  given,  and  the  case  was 
re-argued  before  Couch,  C.  J.,  Nobman,  J.,  and  Mabkby,  J., 
on  July  6th  and  7th. 

The  Advocate-Qeneral  (offg.)  for  the  appellants. — Negligence  is 
immaterial ;  the  question  is  whether  one  person  has  a,  right  to  use 
his  property  or  goods  in  such  a  manner  as  to  damage  another's — 
Fletcher   v.    Bylande    (1)+  By  lands  v.    Fletcher    (2).     If  one 

person  so  using  what  is  his  own  does  damage  to  the  property 
of  another,  it  does  not  matter  whether  h$  acts  negligently  or 
not.  It  makes  no  difference  that  the  relation  of  landlord  and 
tenant  exists  between  the  parties  in  the  present  case.  If  that 
relation  makes  any  difference,  it  must  be,  because  some  warranty 
is  implied  by  it ;  but    no  warranty   is    implied   in  such  oases— 

(1)  L.  B.  1  Ex.,  265  ;  S.  C,  35  L.  J.  (2)  L.  R.  3  H.  L.,  330;  S.  0.,  37  L. 
Ex.,  155.  J.  Ex.,  161. 
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itfo  Hart  v.  Windsor  (1).  In  Edwards  v.  Halinder  (2),  the  plaintiff 
Koeolbr  was  held  entitled  to  recover  ;  that  was  a  somewhat  similar  case 
Yule.  *°  ^e  present  one  ;  but  the  relation  of  landlord  and  tenant  did 
not  exist.  The  case  of  Jones  v.  The  Festiniog  Railway  Com- 
pany (3)  shows  that  statutory  authority  may  be  necessary  to 
take  away  the  liability  of  a  railway  company  ;  and  where  the 
defendants  used  locomotive  engines,  without  such  authority, 
they  were  held  liable  for  injury  done,  though  they  took 
precautions  to  avoid  it.  It  was  not  necessary  to  show  negli- 
gence. If  it  should  be  thought,  however,  that  the  plaintiff 
should  have  shown  negligence,  the  case  does  not  show  it.  It  is 
to  be  presumed  from  the  mere  fact  of  the  accident  having 
occurred — Byrne  v.  Boodle  (4),  Scott  v.  London  Dock  Co.  (5), 
Hammack  v.  White  (6),  Briggs  v.  Oliver  (7).  The  evidence  in 
the  present  case  shows  negligence  in  the  way  the  goods  were 
stored, — all  the  heavy  goods  in  the  middle,  the  part  which  broke  ; 
and  in  the  great  weight  of  goods  put  in,  viz.,  cases  of  lead  and 
tin,  instead  of  light  goods  such  as  are  shown  to  have  been  pre- 
1  viously  stored. 

Mr.  Woodroffe  on  the  same  side. — If  a  person  is  bound  to  use 
his  premises  in  such  a  manner  as  not  to  injure  any  other's  pro- 
perty, the  fact  of  tenancy  makes  no  difference.  If  it  does  make 
a  difference,  it  must  be  by  some  right  given  by  the  relation  of 
landlord  and  tenant,  and  such  right  must  in  this  case  be  inde- 
pendent of  the  particular  circumstance  thht  the  godown  let  was 
over  the  plaintiff's  own  premises.  The  acts  of  the  defendants 
in  this  case  have  been  such  as  to  render  them  prima  facie 
liable — Lambert  v.  Bessey  (8) ;  see  Fitzherbert's  Natura  Bre- 
viuin,  89.  They  have  used  their  premises  in  such  a  manner  as 
to  cause  injury  to  the  property  of  another,  and  no  negligence 
is  necessary  to  be    shown — Hodgkinsonv.  Ennor   (9),    and    case 

( i)  12  M.  &  W.,  68  (6;  11  C.  B.,  N.  S.,  594. 

(2)  Popham's  Rep.,  46.  (7)  35  L.  J.,  Ex.,  163. 

(3)  37  L.  J.,  Q.  B.,  214.  .      (8)  2  Ld.  Raymond,  421,  422. 

(4)  33  L.  J.,  Ex.,  13.  (9)  4  B.  &  S.,  229. 

(5)  34  L.  J.,  Ex.,  17 ;  S.  C,  on 
appeal,  Id.,  220. 
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cited  by  Blackburn,  J.;  in  page  240  of  the  report.     Moreover,  _ 

there  was  negligence  in  the  storing  of  the  goods,  and  the  onus    Koeoleb 

lies  on  the  def  eudlhts  to  show  that  the  goods  were  properly  stored,       Yu1^ 

4 

and  not  on  the  plaintiff  to  prove  improper  storage. 

Mr.  Kennedy  for  respondents. — There  was  no  such  negligence 
on  the  part  of  the  defendants  as,  if  negligence  was  necessary 
to  make  them  liable,  would  make  them  liable.     It  cannot  be 
said  that  a  person  may  let  another  a  house  for  a  certain  purpose, 
and  then  bring  an  action  against  him  for  using  it  for  the  purpose 
for  which  it  was  let.     The  case  of  Fletcher  v.  Bylands  (1)  stands  on 
the  basis  of  the  plaintiff  not  having  brought  himself  into  such  a 
position  a?  to  make  him  likely  to  incur  risk.     So  servants  have  to 
take' the  risk  arising  from  the  act  of  their  fellow-servants.     So  if 
cattle  going  along  the  highway  stray  into  an  adjoining  place,  an 
action   does  not   lie    against    the   owner   if  he  use  reasonable 
diligence  to  get  them  out.     The  owner  of  the  field  is  bound  to 
fence  his  property—  White  v.  Bass  (2),   Fletcher  v.  Bylands  (1), 
per   Blackburn,   J.     If  a  person    in    using   his  property  takes 
ordinary  care  not  to  injure  his  neighbour's,  he  is  not  liable   for 
damage.     [Nobmak,  J.,  refers  to  Gregory  v,  Piper  (3)].     The 
principle  is,  that,  if  a  man  puts  property  in  the  possession    of 
another  for  any  purpose,    he    cannot,    if   due  precautions  are 
taken,    and   the  property   is  reasonably    used  for  the  purpose 
for  which  it    was   let,  complain   of  any  nuisance  arising  from 
such    use — Hall   v.  Lund     (4).     In    Tenant     v.    Oolding    (5) 
there  was  a  want   of  repair  on  the  part  of  the  defendant.     A 
person  who  let  a  race-stand  in  which  the  plaintiff  had  taken  a 
place  that  fell  down  has  been  held  liable — Francis  v.  Cockrell  (6). 
[Couch,    C.    J. — Is    there  any  case   where   it   has  been   held 
that  a  man  who  lets  property  guarantees  it  to  be  fit  for  the  purpose 
for  which  it  is  let?]     No,  but  the  case  of  Hart  v.  Windsor  (7)  does 
go  so  far  as  is   contended  the   other  way.     A  carrier  does  not 
guarantee   the  carriages  he  carries  passengers  in — Beadhead  v. 
The  Midland  By.  Co.  (8).     The  mere  fact  that  the  floor  gave 

( 1)  L.  R.  1  Ex.,  265.,  S.  C,  35  L.  J.  Ex.,      (5)  1  Salk.,  36 0;  S.  C,  Ld.  Raym., 
155.  •  1089. 

(2)  7  H.  &  N..  722.  (6)  5  L.  R.f  Q.  B.,  184. 

(3)  9  B.  &  0.,  591.  (7)  12  M.  <fc  W.,  68. 

(4)  1  H.  &  C,  676.  (8)  4  L,  R.,  Q.  B.,  379. 
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^70  way  does  not  show  negligence — Welfare  v.  London  and  Brighton 
Komles  By.  Co.  (1).  In  Vaughan  v.  The  Taff  [Valley  Ry.  Co.  (2),  and 
Yul*.  Jones  v.  Festiniog  By.  Co.  (3),  the  defendants  *were  held  "liable, 
because  they  had  no  authority  to  nse  locomotive  engines.  Her? 
they  had  authority  to  use  the  godown  for  the  purpose  for  which 
they  did  use  it.  In  the  two  cases  last  cited,  the  defendant  would 
have  been  excused  by  legislative  authority ;  here  he  is  excused 
by  the  authority  of  the  plaintiff  who  let  him  the  godown.  In 
using  it  for  the  purpose  for  which  it  was  let,  damage  arises,  and 
no  negligence  is  proved;  the  defendant  therefore  is  not  -liable. 
[The  Court  referred  to  Brand  v.  Hammersmith  By.  Co.  (4).] 
The  cases  of  Vaughan  v.  The  Taff  Valley  By.  Co.  (2)  and  Jones 
y.  The  Festiniog  By.  Co.  (3),  together  with  Hall  v.  Lund  (5)  and 
White  v.  Bass  (6),  go  far  to  show  the  truth  of  the  principle  that  a 
person  has  a  perfect  right  to  use  in  a  proper  manner,  and  for  a 
proper  purpose,  premises  that  he  has  taken  for  that  purpose, 

Mr.  Evans  on  the  same  side. — Some  negligence  must  be  shown, 
and  none  is  shown  here.  The  fact  of  an  accident  happening 
is  not  necessarily  proof  of  negligence— -Bird  v.  The  Great 
Northern  By.  Co.  (7),  Hammock  v.  White  (8).  A  horse  run- 
ning away  is  not  necessarily  a  proof  of  negligence%  The  case 
of  Scott  v.  The  London  Dock  Company  (9)  and  many  others  lay 
down  the[proper  principle  that,  where  aperson  passes  along  by  per- 
mission a  place  where  a  trade  is  being  lawfully  carried  on,  he  does 
so  at  his  peril,  and  the  defendants  have  in  those  cases  been  held 
not  be  liable.  Granting  the  principle  in  Hart  v.  Windsor  (10) 
that  there  is  no  implied  warranty  in  letting  a  house  that  it  is  fit 
for  habitation,  yet  it  does  not  follow  that  the  landlord  of  that 
house  could  bring  an  action  aginst  his  tenant,  if  he  was  using 
a  room  let  for  habitation,  though  damage  might  have 'been  done 
to  the  landlord's  property  underneath,  by  the  floor  giving  way* 

(1)  4  L.  R.,  2  B.,  698.  (7)  28  L.  J.,  Ex.,  3L 

(2)  29  L.  J.f  Ex„  247.  (8)  11  0.  B.  N.  S.,  594. 

(3)  37  L.  J.,  Q.  B.,  214.  (?)  34  L.  J.  Ex.,  17;  S.  C,  onappeal 

(4)  2  L.  R.,  Q.  B.f  223.  Id.,  220. 

(5)  1H.&  C,  676.  (10)  12  M.  &  W.,  63. 

(6)  7  H.  A  N.,  722/ 
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tfhe  want  of  privity  is  very  material.     In  Edwards  v.  Halin-       1*70 
der  (1),  the  person  who  was  injured  was  not  the  lessor;  the    KoTOLKa 
decision    depended     on     their    being     strangers — Mwrchie    v.      Yulb. 
Black   (2).      The    general    rule  is  that  strangers  can  recover, 
but  this  does  not  apply  where  there  are  special  circumstances. 

The  Advocate-general  in  reply. — The  cases  of  White  v. 
Bass  (3)and  Hall  v.  Lund  (4)  do  not  bear  at  all  in  the  present  case. 
It  is  contended  that  Tenant  v.  Ooldwin  (5)  does  not  apply  in  cases 
where  the  relation  of  landlord  and  tenant  exists  ;  but  there  is  no 
ground  for  saying  in  this  case  that  the  plaintiff  took  the  risk 
of  having  a  different  kind  of  goods  stowed  in  the  godown,  or 
stowed  in  such  a  way  as  they  were.  In  Fletcher  v.  Bylands  (6)  it 
is  said  there  are  some  exceptions,  but  the  defendants  do  not  show 
that  they  came  under  an  exception.  The  cases  on  the  right  to 
support  of  surface  show,  that  when  earth  gave  way,  without  negli- 
gence being  shown,  defendant  was  liable — Haines  v.  Roberts  (7) . 
[Norman,  J.,  referred  to  Solomon  v.  The  Vintners  Co.  (8) .] 
In  this  case  the  plaintiffs  have  not  diminished  the  support ;  the 
floor  gave  way  because  the  defendants  put  too  great  a  weight 

on  it :  and  therefore  used  it  unreasonably. 

Oouch,  C.  J.— The  substance  of  the  plaint  in  this  case  is 
that  the  defendants  were  tenants  to  the  plaintiff  and  his  deceased 
partner  of  the  upper  floor  of  a  godwon  in  Glive  Street,  Calcutta ; 
and  that  they  loaded  on  the  upper  floor  au  unreasonable  and 
improper  weight  of  white  lead  and  other  merchandize,  whereby 
it  broke  and  fell  in,  and  the  goods  of  the  plaintiff  and  fchis 
deceased  partner  were  damaged.  The  suit  was  heard  before 
Mr.  Justice  Macpherson,  who  considered  that  the  only  issue  upon 
the  plaint  was,  Whether  or  not  the  defendants  used  the  upper 
floor  in  an  untenant-like  and  improper  manner,  and  loaded 
an  unreasonable  and  improper  weight  upon  it,  and  finding  that 
in  the  defendants'  favor,  he  dismissed  the  suit  with  costs.  The 
plaintiff  has  appealed  from  this  decree. 

(1)  Popham's  Sep.,  46.  (5)  I  Salk.,  360 ;  S.  C,  2  Ld.  Baym.,  1089. 

(2)  19  0.  B.,  N.  S.,  190.  (6)  L.  E.  1  Ex.,  265 ;  S.  C,  35  L.  J.  Ex.,  155. 

(3)  7  H.  &  N.,  722.  (7)  7  E.  A  B.,  625. 

(4)  t  H.  &  C,  676.  (8)  4  H.  <fc  N.,  585. 
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1870  Before    considering    the    question    of    law    which  has  been 

Koeglfr  raised,  it  will  be  better  to  state  the  view  I  take  of  the  facts. 
Yul*  ^r*  JU8^ce  Macpherson,  says  : — "  It  is  clear  upon  the  evidence 
"  that  the  general  use  of  the  godown  by  the  defendants  was  not 
"  dissimilar  to  that  of  its  former  tenants,  but  there  was  this 
"  difference  in  the  defendants'  mode  of  using  the  room,  that, 
"  in  addition  to  wine  and  light  goods  such  as  had  always  been 
t(  stored  there,  sixteen  casks  of  white  and  red  lead,  and 
"  certain   cases    containing    tin    plates ;  were  stored  there  at 

"  the  time  of  the  accident.*'  This  has  not  been  disputed 
before  us.  Some  evidence  was  given  for  thn  plaintiff  that 
it  is  not  usual  in  Calcutta  to  store  heavy  goods  in  an  upper 
floor.  That  does  not  appear  to  have  had  any  weight  with  the 
learned  Judge,  and  I  think  rightly,  because  if  the  floor  is  not 
loaded  in  any  part  with  a  greater  weight  than  it  ought  to  be  able 
to  carry,  the  description  of  the  goods  is  not  material,  and  the 
letter  of  the  5th  February  1869  puts  no  restriction  upon  the 
,  use  of 'the   godown,  except  that  no  combustible    or  hazardous 

goods  should  be  stored  in  it :  and  it  is  not  alleged  in  the  plaint 
that  it  was  part  of  the  terms  of  the  tenancy  that  heavy  goods 
were  not  to  be  stored  in  it.  There  was  also  evidence  for  the 
defendants  that  heavy  goods  are  sometimes  stored  on  an  upper 
floor.  Upon  the  evidence  of  the  three  professional  witnesses,  Mr. 
Justice  Macpherson  held  that  a  warehouse  floor  should  be  able 
to  carry  14  cwt.  per  foot,  and  he  concluded  from  the  evidence 
that  the  goods  which  had  been  stored  on  the  portion  of  the 
floor  which  fell  gave  a  pressure  of  only  1  cwt.  1  qr.  and  6  lbs; 
The  learned  Judge  was  satisfied  with  the  evidence  of  Mr.  Thomas 
Brown,  an  assistant  to  the  defendants,  as  to  the  storing  of  the 
goods,  and  I  see  no  reason  for  thinking  that  he  was  wrong  in 
this,  or  that  we  ought  to  qpme  to  a  different  conclusion  on  this 
point.  If  the  pressure  was  only  1  cwt.  1  qr.  and  6  lbs.,  it  would 
not  make  any  difference  whether  the  goods  were  light  or  heavy 
goods.  But  there  is  evidence  in  the  case,  not  noticed  in  the 
judgment,  which  should  be  considered.  Mr.  Aitchison,  one 
of  the  plaintiff's  witnesses,  who  went  to  the  premises  a  day  or 
two  after  the  accident,  and  examined  the  floor,  said  he  agreed 
with  Mr.  Clark  to  the  weight  of   the   floor,  and  he  should  not 
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have  considered  such  a  floor  calculated  to  store  merchandize  on.        1870 

- 

"  I  mean,"  he  said,  "  a  floor  having  such  a  weight  of  brick-work  Koeglir 
u  on  the  girders,* .  that  there  ought  to  be  a  surplus  strength  of  y*CL< 
.three-fourths  after  the  merchandize  was  on  ;  he  would  not  expect 
a  floor  to  break  with  half  a  cwt.  above  the  average,  and  he  said  the 
floor  had  the  appearance  of  having  been  a  roof;  he  imagined  it  had 
been  a  roof  originally.  Mr.  Osmond,  another  of  the  plaintiff's 
witnesses,  said  he  did  not  consider  the  girders  proper  girders  for 
a  floor  for  merchandize,  and  that  he  would  not  anticipate  danger 
from  storing  1 J  cwt.  on  a  proper  upper  warehouse  floor.  Mr. 
Clark,  the  defendants9  witness,  said  that  he  made  about  35 
tons  distributed  to  be  the  breaking  weight  of  the  girders,  in 
which  the  other  witnesses  agreed  with  him  ;  that  he  made  the 
weight  of  the  floor  15  tons  on  each  girder,  and  considered  the 
proper  load  for  an  iron  girder  certainly  not  exceeding  one-third 
of  its  breaking  .weight ;  that  he  considered  1  cwt.  a  low 
estimate  for  the  weight  of  goods  that  might  be  stored,  and 
those  girders  were  only  sufficient  for  the  floor  ;  even  then  they 
were  loaded  above  the  one-third ;  and  that  no  unprofessional 
person  who  had  not  ascertained  the  state  of  the  floor  could  have 
anticipated  danger  from  it.  Mr.  Aitchison  also  said  that  no 
unprofessional  man  could  judge  that  the  floor  was  not  suited  for 
a  warehouse.  This  evidence,  I  think,  shows  that  the  girders 
were  not  sufficient  for  the  floor  of  an  upper  story  to  be  used  as  a 
godown,  which  was  what  the  plaintiff  and  his  deceased  partner 
let  it  for,  and  that  the  defendants  had  no  reason  to  suspect  that 
the  girders  were  not  sufficient. 

Upon  these  facts,  then,  I  have  to  consider  whether  the  defend- 
ants are  liable  for  the  damage  which  the  plaintiff  has  sustained. 

In  the  argument  before  us,  the  counsel  for  the  plaintiff  relied 
upon  the  rule  of  law  laid  down  by  the  Court  of  Exchequer  Cham, 
ber  and  the  House  of  Lords  in  Fletcher  v.  Uylands  (1)  and  Bylancts 
v.  Fletcher  (2).  There  A.  was  the  lessee  of  mines,  and  B.  the 
owner  of  a  mill  standing  on  land  adjoining  that  under  which  the 
mines  were  worked.  B.  desired  to  construct  a  reservior,  and  em- 
ployed competent  persons,  an   engineer  and  a  contractor,  to  con- 

( l)L.  R.,  1  Ex.,  265  5  S.  0.,  35  L.  J.  (2)  L.  K,  3  H.  L„  330 ;  S.  0.,  37  L.  J. 
Exv  155.       -  *  Ex.,  161. 
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struct  it.  A.  had  worked  his  mines  op  to  a  spot  where  there  wette  * 
Koxglxr  certain  old  passages  of  disused  mines  ;  these  passages  were  oon- 
yu^  nected  with  vertical  shafts  which  communicated  with  the  land 
above,  and  which  also  had  been  out  of  use  for  years,  and  were* 
apparentlyfilled  with  mud  and  the  earth  of  the  surrounding  land . 
No  care  was  taken  by  the  engineer  or  contractor  to  block  up  these 
shafts,  and  shortly  after  water  had  been  introduced  into  the  reser- 
vior,  it  broke  through  some  of  the  shafts,  flowed  through  the  old 
passages,  and  flooded  A.'s  mine.  The  Lord  Chancellor  (Lord 
Cairns)  said,  "  The  principles  upon  which  the  case  must  be 
u  determined  appear  to  me  to  be  extremely  simple.  The  de- 
u  fondants,  treating  them  as  the  owners  or  occupiers  of  the  close  on 
€t  which  the  reservior  was  constructed,  might  lawfully  have  used 
that  close  for  any  purpose  for  which  it  might,  in  the  ordinary 
course  of  the  enjoyment  of  land,  be  used ;  and  if  in  what  I  may 
"  term  the  natural  user  of  that  land,  there  had  been  any  accumula- 
u  tiopof  water,  either  on  the  surface  or  under  grotind,and  if  by  the 
operation  of  the  laws  of  nature  that  accumulation  of  water  had 
passed  off  into  the  close  occupied  by  the  plaintiff,  the  plaintiff 
could  not  have  complained  that  that  result  had  takenjplace.  On 
"  the  other  hand,  if  the  defendants,  not  stopping  at  the  natural  use 
u  of  their  close,  had  desired  to  use  it  for  any  purpose  which  I  may 
term  a  non-natural  use,  for  the  purpose  of  introducing  into  the 
close  that  which  in  its  natural  condition  was  not  in  or  upon  it, for 
the  purpose  of  introducing  water  either  above  or  below  ground, 
in  quantities  and  in  a  manner  not  the  result  of  any  work  or  opera- 
tion, on  or  under  the  land  ;  and  if  in  consequence  of  their  doing 
so,  or  in  conseqiience  of  any  imperfection  in  the  mode  of  their 
"  doing  so,  the  water  came  to  escape  and  to  pass  off  into  the  close 
"  of  the  plaintiff,  then  it  appears  to  me  that  that  which  the  defend* 
"  ants  were  doing,  they  were  doing  at  their  peril ;  and  if  in  the 
"  course  of  their  doing  it,  the  evil  arose  to  which  I  have  referred, 
"  the  evil,  namely,  of  the  escape  of  the  water  and  its  passing  away 
"  to  the  close  of  the  plaintiff,  and  injuring  the  plaintiff,  then  for  the 
"  consequence  of  that,  in  my  opinion,  the  defendants  would  be 
€S  liable."  It  appears  to  me  that,  applying  that  principle  to  the 
present  case,  the  defendants  are  not,  upon  the  facts  whieh  have 
been  proved,liable  for  the  injury  which  the  plaintiff  Hks  sustained. 


a 
<c 


iC 

« 

t€ 
it 
it 
tt 


VOL.  V.]  HIGH  COUET.  4*5 

• 

The  upper  floor  was  let-  by  the  plaintiff  and  his  partner  to  the  de-        WQ 
fendants  to  be  used  as  a  godown,  and  the  storing  of  goods  there     Koeglxe 
was  a  purpose  for  which  it  might,  in  the  ordinary  course  of  enjoy-       Yum. 
ment,  be  used.     The  storing  of  the  goods  on  the  upper  floor  was  a 
lawful  user,  and  authorized  by  the  .terms  of  the  tenancy.    As  long 
as  the  defendants  used  the  upper  floor  in  a  reasonable  and  proper 
manner,  and  did  not  load  an  unreasonable  and  improper  quantity  of 
goods  upon  it,  they  were  not  using  it  for  a  purpose  which  the  Lord 
Chancellor  says  he  might  turn  a  non-natural  use.    To  make  the 
principle  applicable,  it  was  necessary  for  the  plaintiff  to  show 
tfejit  the  defendants  used  the  floor  in  an  unreasonable  and  improper 
manner,  and  this  be  has  failed  to  do  ;  because,  although  in  some 
cases  an  accident  of  this  kind  might  of  itself  be  evidence  that  the 
upper  floor  was  unreasonably  and  improper  by  used,  it  cannot  be 

so  where  it  is  proved  that  the  floor  was  insufficient  to  bear  the 
weight  which  might  ordinarily  and  properly  be  put  upon  it* 
Where  the  facts  are  equally  consistent  with  the  presence  or  absence 
of  negligence  the  plaintiff  cannot  recover —  Cotton  v.  Wood  (1), 
and  the  defendants  are  not  bound  to  show  that  there  was  no  negli- 
gence. Lord  Cranworth  said  he  concurred  in  thinking-  that  the 
rule  of  law  was  correctly  stated  by  Mr.  Justice  Blackburn  in  deliver- 
ing ^he  opinion  of  the  Exchequer  Chamber : — u  If  a  person  brings 
or  accumulates  on  his  land  anything' which,  if  it  should  escape, 
may  cause  damage  to  his  neighbour,  he  does  so  at  his  peril.  If 
it  does  escape  and  cause  damage,  he  is  responsible,  however  care- 
"  ful  he  may  have  been,  and  whatever  precautions  he  may  have 
"  taken  to  prevent  the  damage."  But  I  think  these  words  must 
be  understood,  with  reference  to  the  facts  of  the  case  before  him,, 
where  the  person  was  not  the  tenant  of  his  neighbourrand  the 
bringing  the  thing  on  the  land  waa  not  in  accordance  with  or 
authorized  by  the  terms  of  a  tenancy  between  them.  This 
appears  more  clearly  in  Mr.  Justice  Blackburn's  judgment.  [He- 
says  :— "We  think  that  the  true  rule  of  law  is  that  the  person  who,, 
for  his  own  purposes,  brings  on  his  land,  and  collects  and  keeps 
there  anything  likely  to  do  mischief  if  it  escapes,  must  keep  it  in 
"  atlus  peril ;  and  if  he  does  not  doso,heis  primd  facie  answerable* 

(1)  8  C.  B.,  N.  S„  568. 
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1870       "  for  all  tho  damage  which  is  the  natural    consequence  of  its  ps- 

Koeqlrr     u  cape.     He  can  excuse  himself  by  showing  that  the  escape  was 

Xmx.       "  owing  to  the  plaintiff's  default ;  or,  perhaps,  that   the   escape 

was  the  consequence  of  vis  major,   or  the  act  of  God  ;  but  as 

nothing  of  this  sort  exists  here,  it  is  unnecessary  to  enquire  what 

tC  excuse  would  be  sufficient.  The  general  rule,  as  above  stated, 
(C  seems  on  principle  just.  The  person  whose  grass  or  corn  is  eaten 
"  down  by  the  escaping  cattle  of  his  neighbour,  or  whose  mine  is 
"  flooded  by  the  water  from  his  neighbour's  reservoir,  or  whose 
"  cellar  is  invaded  by  the  filth  of  his  neighbour's  privy,  or  whose 
"  habitation  is  made  unhealthy  by  the  fumes  and  noisome  vapou m 
"  of  his  neighbour's  alkali  works,  is  damnified  without  any  fault 
"  of  his  own ;  and  it  seems  but  reasonable  and  just  that  the  neigh- 
bour who  has  brought  something  on  his  own  property  (which  wa9 
not  naturally  there),  harmless  to  others  so  long  as  it  is 
tp  confined  to  his  own  property,  but  which  he  knows  will 
"  be  mischievous  if  it  gets  on  his  neighbour's,  should  be 
"  obliged  to  make  good  the  damage  which  ensues,  if  he  does 
"  not  succeed  in  confining  it  to  his  own  property.  But  for 
his  act  in  bringing  it  there  no  mischief  could  have  accrued,  and 
it  seems  but  just  that  he  should  at  his  peril  keep  it  there,  so 
"  that  no  mischief  may  accrue,  and  answer  for  the  natural  £nd 
tc  anticipated  consequence.  And  upon  authority,  this,  we  think, 
"  is  established  to  be  the  law,  whether  the  things  so  brought  be 
u  beasts,  or  water,  or  filth,  or  stenches."  Mr.  Justice  Blackburn 
does  not  say  that,  if  the  person  damnified  had  let  the  reservoir 
to  his  neighbour,  and  he  was  only  using  it  in  the  ordinary  way, 
or  had  let  the  alkali  works,  and  the  fumes  and  vapours  were  only 
such  as  were  ordinarily  caused  by  the  use  of  the  works,  that  the 
tenant  would  be  liable  for  the  injury.  Non.e  of  tho  cases  which 
he  proceeds  to  notice  would  have  supported  this  proposition,  and 
I  think  it  is  clear,  from  the  whole  of  his  judgment,  that  he  would 
not  have  applied  the  rule  in  such  a  case.  In  the  case  of  land- 
lord and  tenant,  the  true  rule  seems  to  be  that  the  tenant  is  not 
liable,  unless  the  premises  are  used  in  an  unreasonable  and  im- 
proper manner,  or  for  a  different  purpose  from  that  for  which 
they  were  let.  The  operation  of  the  rule  sie  uterfjuo  ut  non 
Icedat  alienim  is  qualified  by  tht»  tenancy ,  by  which  an  authority 
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is  given  to  use  the  premises  in  a  certain  manner.  It  would  be  187° 
obviously  unjust  to  make  the  tenant  liable  to  make  good  to  the  Koeglbk 
landlord  any  injury  to  him  which  is  caused  only  by  the  premises  yul*. 
being  so  used.  The  case  of  Micrchie  v.  Black  (1)  was  decided 
upon  this  principle.  There  it  was  held  that  the  licence  of  the 
vendor  of  two  ordinary  lots  of  lands,  the  plaintiff  standing  in 
exactly  the  same  position  as  if  his  lot  had  remained  in  the 
vendor's  possession,  took  away  that  which  would  otherwise  have 
been  a  cause  of  action  for  depriving  his  building  of  the  support 
it  had  from  the  defendant's  land.  And  Bowbotham  v.  WaUon  (2) 
ism  analogous  case.  The  landlord  has  taken  upon  himself  the 
risk  of  the  premises  being  used  as  a  godown,  and  the  rent  may 
be  considered  as  partly  paid  for  it.  I  think  the  true  principle  has 
been  applied  in  this  case,  and  that,  upon  the  evidence  which  was 
given,  the  plaintiff  is  not  entitled  to  recover  for  the  damage  he 
has  sustained. 

Mr.  Justice  Norman  has  authorized  me  to  say  that,  although 
he  does  not  entirely  concur  in  this  judgment,  he  does  not  think 
it  necessary  to  give  a  separate  one. 

Makkby,  J. — I  am  of  the  same  opinion . 

Judgment  affirmed. 

s 

■  Attorneys  for  the  appellants :  Messrs.  ColMa  fy  Co% 
Attorneys  for  respondents :  Messrs.  Gray  fy  Sen. 
(1)  19  C.  B.,  N.  S„  190.  (2)  6  E.  &  B.,  593 ;  8.  C,  8  H.  L.  V.9  348. 


418  BENGAL  LAW  EEPOBTS.  [VOL.  V. 


[ORIGINAL  CIVIL.] 


Before  Mr.  Justice  Phear. 


THE  QUEEN  v.  VAUGHJLN  and  another. 

In  the  mattie  or  S.  M.  GANESH  SUNDARI DEBI,  alia*  MANL 
1870 
May  11.  Habeas  Corpus—Minor— Diwetim—Beitmir-Jj^ 


The  return  to  a  writ  of  hatbsas  corpus  most  be  taken  to  be  true,  and  cannot 
be  controverted  by  affidavit.  In  England,  56  George  ILL,  a  100,  ••  4,  aUowv  affida- 
vits to  be  used  to  controvert  the  return  in  Criminal  matters,  but  that  statute  dojp 
not  apply  to  this  country. 
The  return  to  a  writ  of  habeas  corpus  can,  however,  be  amended. 
A  girl,  under  sixteen  years  of  age,  has  not  such  a  discretion  as   enables  her,  by 
giving  her  consent,  to  protect  any  one  from  the  criminal  eonsequenees  of  induing 
her  to  leave  the  protection  of  a  lawful  guardian  j  but.  where  the  return  to  the  writ 
of  habeas  corpus  stated  that  a  girl  was  above  the  age  of  sixteen  (though  her 
mother  stated  her  to  be  of  the  age  of  thirteen  years  and  nine    months),  the  Court 

« 

held  that  she  was  of  years  of  discretion  to  choose  for    herself  under  whose  protec- 
tion she  would  remain. 

Mr.  Ohose  in  this  case  had  applied  far  a  writ  of  habeas 
corpus  directed  to  J.  M.  Hazra  and  the  Rev.  J.  Vaughtm, 
ordering  them  to  bring  up  the  body  of  S.  M.  Ganesh 
Sundari  Debi  alleged  to  be  a  minor  under  the  age  of  six- 
teen years.  The  writ  was  applied  for  at  the  instance  of  the 
girl's  mother,  who,  with  Chandra  Sekhar  Sen  and  Dinanath 
Sen,  the  girl's  two  elder  brothers,  filed  a  joint  affidavit  which 
stated  that  the  said  S.  M.  Ganesh  Sundari  Debi  was  an  infant 
of  the  age  of  about  thirteen  years  and  nine  months ;  that  since 
her  birth,  she  had  been  living  in  the  same  house  with  them  during 
the  life-time  of  her  father  under  his  control  and  guardianship  ; 
and  since  his  death,  about  two  years  ago,  under  the  joint  guardian- 
ship of  her  mother  and  brothers ;  that  she  was  married,  accord- 
ing to  Hindu  law,  when  she  was  about  nine  years  of  age,  but 
her  husband  died  a  few  months  after  the  marriage,  and  she 
never  lived  in  her  husband's  family,  or  under  the  protection  of 
any  of  his  kinsmen,  either  before  or  after  she  became  a  widow, 
as  they  had  not  sufficient  means  to  enable  them  to  take  her 

See  Ind.  L.  B.,  1  Cal,  78. 
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under  their  gdbrdianship  and  protection  ;  that  she  was  under  the       WO 
guardianship  and  protection  of  her  mother  and  brothers  until      Quran 
the  evening  of  the  29th  April  1870,  when  she  was  induced  by   Vaughah. 
one  Martha,  a  native  Christian,  belonging  to  the  Church  Mis-       jJ^bbbb 
sionary  Society,  to  leave  her  mother's  and  brothers*  house  and     Mawibop 
protection,  and  had  not  since  returned ;  that  they  had  found  that    *gDin>AIU 
she  was  in  the  custody  of  J.  M.  Hazra,  a  native  convert,  and  of        Dwu, 
the  Rev,   J.  Vaughan,    at   the  Church    Mission  premises,   at      majbu. 
Amherst   street    in   Calcutta,    and    had   applied    to  them  to 
return    her   to   her  house  ;  but  that    J.    M.    Hazra  and  the 
Rev*  J.   Vaughan  had  refused  to  allow   her  to  be    removed, 
aid  still  detained  her  from  their  custody    and  guardianship 
against   their  consent  and  against  the   consent  of  her  hus- 
bands's  kinsman ;  that  they  were    informed    and    believed  that 
J.  M.    Hazra   and    the  Rev.    J.  Vaughan    had    induced  her  to 
abjure  the  Hindu  religion,    and   made   her  a   convert  to  Chris- 
tianity, although  she  was  still  a  minor,  and  incapable  of  form* 
ing  a  correct  judgment  in  matters  of  religion ;  that  they  were 
informed  and  believe  that  it    was  the   intention    of  J.  M.  Hazra 
.and  the    Rev.    J.    Vaughan  to  marry    her  forthwith  to  some 
person  professing    the  Christian  faith ;  although    being  a  minor 
she  was  incapable  of   exercising  a    proper  discretion  as  regards 
her  marriage ;  and  that  they  were    desirous  that   the  girl  should 
remain  under  their    care    and    guardianship    until  she  attained 
her  majority,  and  not  in    the  custody  of    any  person   or  persons 
without  their  consent. 

A  writ  of  habeas  corpus  was  therefore  issued,  to  which  the 
following  returnwas  made  : — 

"  John  AJathuramohan  Hazra,  and  James  Vaughan,  a  clerk  in 
holy  orders,  employed  by  the  Church  Missionary  Society,  at 
Amherst  street  in  Calcutta,  the  persons  to  whom  the  writ  hereto 
annexed  and  marked  A,  subscribed  with  oar  initials  is  directed, do 
severally  hereby  certify  and  return  to  our  sovereign  lady  the  Queen 
in  her  High  Court  of  Judicature  at  Fort  William  in  Bengal ;  that, 
before  the  coming  to  us  of  the  said  writ,  to  wit,  on  the  evening 
of  Friday  the  29th  April  last,  S.  M.  Ganesh  Sundari  Debi,  alias 
Mani,  in  the  said  writ  named,  of  her  own  free  will  and  accord, 
and  without  any  force,  threat,    persuasion,  or  inducement  used, 
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*&7°       offered,  held  out  by  us,  or  either  of  us,  or  by*any  person  or 


Dbbi, 
alias 
Mani. 


Qubkm      persons  employed  by  us,  or  acting  under  the  authority  or  direc- 

Vauohak    **on  °^  as>  or  e^ker  °^  us>  *°  our  or  e^her  of  our  knowledge  or 

belief,  came  to  the  mission  premises  at  Amherst  street  aforesaid, 

MATTBtto?    and  then  being  of  an  age  and  condition  at  which  she  lawfully 

SuwDARi*8  mUjhfc  and  could  choose  and  determine  her  own  place  of  residence, 
did,  in  the  exercise  of  her  own  discretion,  thenceforth  remain  and 
reside  without  any  restraint  whatsoever  ;  that  the  age  of  the 
said  S.  M,  Ganesh  Sundari  Debi,  on  the  said  29th  of  April  last, 
was  (as  she  herself  avers)  (1)  upwards  of  sixteen  years,  that  is  to  say, 
of  the  age  of  seventeen  years  or  thereabouts  ;  that  the  condition  of 
the  said  S.  M.  Ganesh  Sundari  Debi  was  that  of  widowhood  ;  her 
husband  to  whom  she  was  married  at  the  age  of  nine  years,  having 
died  about  eight  years  ago  ;  that  she  was  and  is  childless,  and  had 
not,  previous  to  the  said  29th  of  April,  at  any  time  lived  with  the 
family  of  her  deceaaed  husband  or  under  their  protection  ;  that 
her  father  being  dead,she  resided  with  her  widowed  mother ;  that 
after  ^the  said  S.  M.  Ganesh  Sundari  Debi  came  to  the  said 
mission  premises,  and  whilst  so  residing  therein  as  aforesaid 
her  said  mother  and  her  brothers  and  friends  had  free  access  to* 
her,  and  saw  and  conversed  with  her  frequently,  and  we  have  in 
the  presence  of  her  said  relatives  and  friends,  or  some  of  them, 
repeatedly  informed  the  said  S.  M.  Ganesh  Sundari  Debi  that 
she  was  at  perfect  liberty  to  return  to  her  mother's  house,  as  she 
was  by  her  said  relatives  and  friends  required  to  do,  if  she  felt  so 
inclined,  but  she  invariably  refused  so  to  return  ;  and  in  answer 
to  the  various  threats  urged  against  her  remaining  at  the  said 
mission  premises,  and  the  various  promises  and' inducements  held 
out  to  her,  on  condition  of  her  quitting  the  same,  by  her  said 
relatives  and  friends,  she  constantly  expressed  her  determination 
to  remain  at  the  mission  premises,  and  there  to  be  admitted  by 
baptism  into  the  Christian  religion,  which,  after  upwards  of 
three  years'  study  and  instruction  therein,  with  the  knowledge  of 
her  said  mother,  she  had  resolved  to  embrace  ;  that  among  the 
inducements  so  held  out  to  her  as  aforesaid  by  her  said  relatives 
and  friends  was  marriasre  :  and  that  the  mother  and  the  elder 


(1)  The  Court  at  the  hearing  allowed  these  words  to  bo  struck  out. 
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brother,  Chandra  Sekhar  Sen,  in  the  presence  of  the  said  John        WO 
Mathuramohan  Hazra  and  my  wife,   assured  her  that  a  wealthy      Quben 
zemindar  was  most  anxious  to  marry  her  ;  but  to  this,  as  to  all      vauohan. 

other  inducements  held   out  by  them,  she  turned   a  deaf  ear :       , 

that  we,  nor  either  of  us,  nor  any  person  employed  by  or  acting  Mattbbof 
under  the  authority  of  us  or  either  of  us,  have  or  has  not  ever  S"  su^^8H 
designed  to  marry  the  said  S.  M.  Ganesh  Sundari  Debi  to  any  Dbbi» 
person,  either  with  or  without  the  consent  of  her  mother,  nor  Hant. 
save  as  aforesaid,  was  the  subject  of  marriage  ever  mentioned  to 
our  knowledge  or  belief  to  her,  the  said  S.  M.  Ganesh  Sundari 
Debi ;  that  on  the  afternoon  of  Tuesday,  the  3rd  of  May  instant, 
the  mother  of  the  said  S.  M.  Ganesh  Sundari  Debi  came  to  the 
mission  premises,  and  there  saw  and  conversed  with  me,  the  said 
J.  M.  Hazra,  and  my  wife,  and  entreated  us  not  to  permit  the 
said  S.  M.  Ganesh  Sundari  Debi's  elder  brother  (who  had,  within 
the  day  or  two  preceding  the  said  3rd  of  May,  become  almost 
beside  himself  with  rage)  to  approach  her,  alleging  that  he  had 
vowed  that,  rather  than  let  her  be  baptized,  he  would  conceal  a 
knife  in  his  clothes,  and  stab  his  sister  ;  that  on  the  same  even- 
ing, at  her  urgent  request,  the  said  S.  M.  Ganesh  Sundari  Debi 
was  admitted  by  me,  James  Vaughan,  into  Christ's  religion  by 
baptism  ;  that  on  the  following  morning,  the  said  S.  M.  Ganesh 
Sundari  Debi's  mother,  who  had  been  informed  of  her  daughter's 
said  baptism  by  a  Bengali  letter  written  by  mo  James  Vaughan, 
and  addressed  and  sent  to  her,  came  to  the  said  mission  premises, 
accompanied  by  the  brother  of  the  said  Ganesh  Sundari  Debi, 
and  a  number  of  influential  members  of  the  Brahmo  Somaj, 
with  the  leader  of  which  somaj  the  said  S.  M.  Ganesh  Sundari 
Debi  is  connected,  and  jher  mother  and  brother  endeavored  to 
persuade  her  to  return  with  them  ;  that  the  said  S.  M.  Ganesh 
Sundari  Debi  refused  to'  do  so,  and  again  and  again  positively 
declined  to  accompany  her  said  mother  and  brother  to' their 
house,  although  she  was  at  perfect  liberty  so  to  do,  and  has  since 
remained  and  resided  ofhorown  freewill  at  the  said  mission  pre- 
mises ;  that  on  Saturday,  the  7th  May,  the  mother  of  the  said 
Ganesh  Sundari  Debi,  in  the  presence  of  me,  J.  M.  Hazra,  and  my 
wife  and  mother,  again  saw  her  said  daughter,  and  urged  her  to  say 
that  she  was  only  fourteen;  but  the  said  S.  M.  Ganesh  Sundari 
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1870       Debi  replied :— u  Hotter,  I  cannot  and  will  not  tell  this  lie  f*  and 
Quvsn      again  expressed  her  determination  not  to  return  to  her  mother's 

Vauqhan    8a^  ^ouse  >  ^^  we> nor  e*kber  °*  us> nor  any  persons  employed  by 
— •*—        us  or  either  of  us,  or  acting  under  our  or  either  of  our  authority 

MattjbrBof    or  direction,  to  our  knowledge  or  belief,  have  not  nor  has  de- 
S.  M.  GANMHfcained,  nor  do  we,  or  any   person   so   employed  or  acting  as 
Debj,       aforesaid,  now  detain,  in  our  or  either  of  our  or  his  or  her  custody, 
.  jg^l       the  said  S.  M.  Qanesh   Sundari  Debi ;  but  being  of  such  age 
and  condition  as  aforesaid,  she   of  her  own  free  will  and  un- 
biassed discretion  lives  and  resides  at  the  said  mission  premises 
which  are   under  the  care  and  superintendence  of  Mr.  James 
Vaughan,  in  and  with  the  family  of  Mr.  J.  M.  Eazra,  which  con* 
gists  of  myself,  my  wife,  and  one  child  of  the  age  of  seven  years, 
as  a  member  thereof  in  my  J.  M.  Hazra's  house,    situate  within 
the  said  mission  premises  ;  and  that  having  requested  the  said 
S.  M«  Ganesh  Sundari  Debi  to  accompany  us,  and  she  having 
consented  to  do  so,  we  have  here  now  the  body  of  the  said  S.  M. 
Ganesh  Sundari  Debi  before  our  sovereign  lady  the  Queen's 

said  Justice,  as  by  the  said  writ  hereto  annexed,  and  the  order 
enlarging  the  time  for  making  this  our  return  we  are  commanded. 
Dated  this  10th  May  in  the  year  of  our  Lord  1870. 

(Sd.)  J.  Vaughan. 

J.  M.  Hazra. 

In  obedience  to  the  writ,  Ganesh  Sundari  Debi  was  brought 
into  Court,  and  the  present  application  was  that  she  should  be 
delivered  over  to  the  custody  of  her  mother. 

Mr.  Kennedy,  [Mr.  Ghose,  Mr.  Evans,  and  Mr.  Mendes,  in 
support  of  the  application,  contended  that  the  mother  was  bylaw 
entitled  to  the  custody  of  her  child,  and  that  she  had  been  properly 
brought  up  under  a  writ  of  habeas  corpus ;  and  being  a  minor, 
should  be  delivered  into  the  custody  of  her  parents— Queen  v. 
Nesbitt  (1),  King  v.  DeManneville  (2).  In  that  case  it  seems  to 
have  been  thought  that  eighteen  was  the  age  at  which  a  person  was 

(l);Perry's  Or.  Cas.,  103  and  108,  note.        (2)  5  East,  220. 
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entitled  to  be  of  age  of  discretion-— In  re  Alicia  Race  (1) ;  that  the 
return  was  insufficient  in  merely  stating  her  age  ;  the  time  and 
place  of  birth  should  be  clearly  stated ;  that  affidavits  might  be 
admitted  to  controvert  it— In  re  Hdkewill  (2)  per  Jervis,  C.  J. ;  iN  THB 
In  re  Dime  (3).  [Phbab,  J.— In  In  re  Leonard  Watson  (4),S^™*^B 
Lord  Denman  refused  to  admit  affidavits  to  controvert  the  truth  Sundari 
of  any  part  of  the  return.]  In  In  re  Alicia  Race  (1),  affidavits 
were  used.  [Pheak,  J. — That  was  on  a  rule;  the  affidavits 
came  before  the  Court  as  part  of  the  rule.]  The  parties  making 
the  return  cannot  be  able  to  judge  of  the  age  of  the  girl  so 
well  as  her  mother.  The  return  is  ambiguous ;  it  should  have 
been  supported  by  affidavits  to  clear  the  ambiguity ;  and  it  can- 
not now  be  amended — Beg.  v.  Roberts  (5).  The  girl  should  pro. 
perly  be  in  the  custody  of  her  parents.  The  age  of  discretion 
of  a  Hindu  is  sixteen  years.  The  Criminal  law  makes  ft  a  pena* 
offence  to  take  a  child  from  the  custody  of  her  guardians  under  a 
certain  age j  and  the  guardians  may  claim  her  back  if  so  taken  under 
that  age — O'Connor's  case  (6)  Queen  v.  Howes  (7),  which  last 
case  was  decided  on  the  Statute  4  &  5  Phil,  and  Mary,  c.  8,  s.  3. 

* 

Mr.  Ohose  on  the  same  side.-— A  girl  under  sixteen  ought  to 
be  made  over  to  her  guardians — see  Brejonath  Bosers  case  (8), 
where  a  boy  was  odered  to  be  given  up  to  his  guardians  against 
his  own  wishes.  A  decision  to  the  same  effect  was  made  in  Queen 
v.  Nesbitt  (9) ;  Queen  v.  Ogilvie  (10)  decided  the  contrary,  bat 
that  case  has  been  overruled,  and  it  is  the  only  authority  of  the 
kind  in  this  Court.  In  re  Hemnauth  Bose  (11)  extended  the 
principle  to  boys  of  sixteen,  and  we  have  in  our  favor  also  a  Madras 
case— In  re  CulloorNarain  Swamy  (12) ;  the  English  authorities  are 
also  in  our  favor  — King  v.  De  Manneville  (1 3),  In  re  Eahemll  (2), 
In  re  Clarke    (14),  In   re   Elizabeth   Daley    (15),    Queen   v. 


(1)  36  L.  J.,  Q.  B.  169 

(2)  12  G.  B.,  223. 

(3)  14  Q.  B.,  N.  S.,  654. 

(4)  9  A.  &  B.;  731. 

(5)  2  P.  &  F.,  272. 

(6)  16  Ir.  Com.  Law.  Rep.,  112. 
(7)301*.  JM.  0.,  47. 

(8)  Unreported,  Cited  is  1  Taylor,  139. 


(9)  Perry's  Or.  Cm.,  104. 

(10)  1  Taylor,  137. 

(11)  1  Hyde,  111. 

(12)  Unreported.      Cited  in  Maynrt 

Penal  Code,  s.  361. 

(13)  6  East,  220. 

(14)  7  B,  &  B.,  186. 

(15)  8  F,  A  F.,  258. 
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1870  Howes  (1).    In  King  v.Oreenhill   (2),  it  was  held  that  age,  and 

Qumen  not  discretion,  was  the  criterion.     By  Hindu  Law  the  guardian- 

Vaughan.  s^P  of  the    girl    is  in  the    mother. — Vyavashta    Darpana,,  216. 

"  f<  If  the  husband's  family  become  extinct,  or  contain  no  male,  or 

IN  THE  •'  '  ' 

Mattbrof    "  be  helpless,  the  kin  of  the  widow's  father  are  her  srnardians/' 
8  M  Ganssh 
Sundabi     — 2  Colebrooke,  page  384.  "  The  rights   of    Hindu   parents  are 

-  Dbbi,  not  to  be  «  invaded."— 21  George  III.,  c.  70,  s.  18.  The  sex  of 
Maui.  the  child  is  an  additional  reason  why  she  should  be  handed  over 
to  her  parents.  Of  a  woman  it  is  said  : — "  Their  fathers  protect 
them  in  childhood;  their  husbands  protect  them  in  youth;  their 
sons  protect  them  in  age  ;  a  woman  is  never  fitfor  independence."— 
Menu,  Ch.  V,  s.  148.  Under  Act  XL  of  1858,  the  girl  is  a  minor 
until  the  age  of  eighteen.  See  the  Full  Bench  decision  in 
Madhusudan  Manji  v.  Debigobinda  Newgi  (3). 

Mr.  Woodroffe,  contra. — The  Court  cannot  go  behind  the  re. 
turn,  which  must  betaken  to  bo  true.  The  staments  therein  are 
quite  sufficient.  As  to  vagueness,  their  own  affidavits  are  much 
more  ambiguous  than  our  return.  They  state  the  age  of  the  girl 
to  be  about  thirteen  years  and  nine  months,  but  nothing  f  u  rther 
is  said.  No  horoscope  is  produced  ;  and  no  time  and  place  of 
birth  stated.  The  return  says  she  is  above  the  age  of  sixteen 
years,  and  this  must  be  taken  to  be  so — 2  Hawkin's  Pleas  of  the 
Crown,  169;  Rex.  v.  Rogers  (4),  In  re  Leonard  Watson  (5)^ 
R.v.Delaval(6),R.  Y.Clarkson  (7),  King  v.  Greenhill  (2), 
per  Lord  Denman.  A  habeas  corpus  is  not  the  proper 
mode  of  procedure  to  obtain  a  decision  as  to  who  is  the  proper 
guardian  for  a  child ,  it  is  granted  as  a  remedy  f  or  the  invasion  of 
personal  liberty.  There  is  no  allegation  here  of  want  of  her  con- 
Bent.  [Phbar,  J. — That  would  be  immateriarif  she  is  a  minor]. 
My  contention  is  she  is  not  a  minor  ;and  her  want  of  consent  ougk 
to  have  been  stated — King  v.  Wiseman  (8),  Lx  parte  Lands 
down  (9),  Queen  v.  Clarke  (10).  In  Quern  v.  Howes  (1),  the  Judges 

■ 

(1)  30  L.  J.  M.  C,  47.  (6)  3  Burr.,  1435. 

(2)  4  A.  &  E.,  624.  (7)  1  Stra.,  444. 

(3)  1  B.  L.  R.,  F.  B.,  49.  (8)  2  Smith,  617. 

(4)  3  Dow.  &  By.,  607.  (9)  5  Bast,  88. 

(5)  9  A.  &  B.,  731.  (10)  7  E.  &  B„  186. 
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had  an  interview  with  the  girl,  and  they  f onnd  she  had  not  dis-  MW* 
cretion  to  choose  for  herself,  and  gave  their  decision)  accordingly,  Quben 
and  she  was  delivered  np  to  her  father.  The  cases  decided  on  the     Vaughak. 

Statnte  4  &  5,  Phillip  and  Mary,  c.  8,  s.  3,  and  2  George  IV",  c.  31,        

8.  20,  are  immaterial  here,  as  those   Statutes  apply  to  unmarried    Mattrr  of 
girls.     The  decision  in  Queen  v.  Howes  (1)   fixes  sixteen  as  the     Sundabi 
age  of  discretion ;  but  it  has  not  been  fixed  by  any  case  in  this       D*w» 
country.     Cases  under  the  Penal  Code  must  be  decided  accord*       Mam. 
ing  to  the  circumstances  of  each  case,  and  not  by  what  the  age  of 
the  girl  is.     To  come  to  the  decisions  in  this  country,  the  first  is 
Brejonaih  Bose's case. (2),  but. there  is  nothing  to  show  that  this 
case  actually  occurred ;  it  is  not  reported.     Queen  v.  Nesbitt  (3) 
was  decided  on  the  ground  that    religious  differnces  ought  not 
to  be  interfered  with.     But  the  only  question    is  whether  this 
girl  has  a  discretion  to  choose  where  she  will  go ;  it  is  no  ques- 
tion of  religion.     In  re  Hemnauth  Bose  (4)    is   an   unreliable 
decision ;   it  was  not   followed  in  a  late   case    in    Bombay   by 
Arnould,  C.  J.,   see    Mayne's   Penal  Code,  s.   361.      Queen  v, 
Ogilvie  (5)  decides  the  point   in  our  favor  on   the  authority  of 
King  v.  Greenhill  (6),  and  that  case  was  approved  of  in  the  case 
of  Alicia  Race  (7).     By  Hindu  law,  a  father  is  bound  to   provide 
his  daughter  with  a  husband  ;  if  he  fails  to  do  so,  she  may  ohoose 
one  for  herself  after  waiting  three  years  from  the  time  of  puberty 

The  passage  from  Menu  Chapter  V,  that  woman  is  never  fit 
to  be  independent  is  of  doubtful  authority,  as  is  shown  by  its 
being  in  italics.  Nareda  is  not  an  authority,  in  Bengal — Daya- 
bhaga,  Chapter  XI,  section  1.  The  girl  here  is  above  the  age  of 
sixteen,  and,  therefore,  at  age  of  discretion.  The  period  of  ma- 
jority is  not  necessarily  co-extensive  with  the  period  of  discretion- 
There  is  no  English  case  in  which  this  has  been  decided  or  even 
considered.  The  age  of  majority  by  Act  XL  of  1858  is  eighteen,, 
but  that  is  no  reason  why  eighteen  is  the  age  before  which  a  person 
may  be  said  not  to  have  arrived  at  years  of  discretion.  But  I 
contend  that  eighteen  is  not  the  age  of  majority  in  this  Court,  as 

(1)  30  L.  J.  M.  C,  47.  (5)  1  Taylor,  137. 

${2)  Unreported.  Cited  in  1  Taylor,  139.  (6)  4  A.  <fe  E.,  640. 

(3)  Perry's  Or.  Caa.,  104.  (7)  26  L.  J.,  Q.  B.,  169. 
(4)1  Hyde,  111. 
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wo       Act  XL  of  1858  does  not  apply  to  this  Court,  but  only  to  the  iaa- 

Queew      f  u8ail,— «ee  section  29  of  that  Act  and  In  the  goods  of  Onngaprasad 

Vaughan.    Oo8ain  (1).     See  also  Mangala  Debt  v.  Dinanath  Boss  (5),  in 

In  the      which  this  seems  to  be  allowed  by  the  Court,  as  after  it  had  been 

fi  1MTflE  °r   wr^ed  that  a  person  between  sixteen  and  eighteen  was  a  minor, 

Sundasi    the  Court  called  for  no  reply  on  that  point*     This  girl  should  be 

alias       allowed  to  use  her  own  discretion  as  to  where  she  will  go.     She 

»  mani.  has  received  religious  instruction  for  some  time,  and  the  Court 
will  not  interfere  in  those  matters,  or  to  unsettle  any  impressions 
that  may  have  been  formed— In-  re  Moore  (3).  All  religions 
should  be  alike  in  the  view  of  the  law — Beg.  v.  Roberts  (4). 
On  Mr.  Kennedy's  rising  to  reply,  Mr.  Woodroffe  objected 
and  referred  to  In  re  Leonard  Watson  (5),  where  there  appeared 
to  have  been  no  reply,  but  the  Court  disallowed  the  objection* 
Mr,  Kennedy  in  reply. — The  return  is  not  binding,  and  need 
not  be  taken  as  true— 2  Hawkins9  Pleas  of  the  Crown  ; 
Qoldswain's  case  (6).  The  period  of  majority  has  been  decided  to 
be  eighteen  years — Madhusudan  Manji  v.  BebigobindayNewgi  (7), 
and  the  contrary  does  not  appear  to  be  decided,  with  respect 
to  this  Court,  by  In  the  goods  of  Gangaprasad  Qosain  (1) .  On  the 
contrary,  Macphsbson,  J.,  says  expressly  he  does  not  decide  it 
and  it  is  not  decided  on  appeal,  nor  is  the  point  referred  to  in 
Mangala  Debi  v.  Dinanath  Bose  (2).  The  Court  will  not  fix 
itself  to  any  particular  age,  but  will  look  at  the  capacity— 
King  v.  Oreenhill  (8).  For  the  forms  of  return  in  other  cases, 
Brqonath  Bote's  case  (9),  Queen  v.  Howes  (10),  O'Connor's 
case  (11).  The  Statute  of  George  III  may  be  taken  to  be 
declaratory  of  the  Common  law,  and  thus  might  be  appli- 
cable here — Broom's  Constitutional  Law,  82  ;  Queen  v.  Ogilr 
vie  (12).  The  effect  of  admitting  that  the  girl  could  change 
her  religion  and  had  discretion  to  do  so,  would  be  to  make 
Hindu   law   inapplicable   to   her,   and,  therefore,  twenty-one 

(1)  4  R  -L.  R.,  App.,  4%  S.  0.,  on.  (7)  I  B.  L.  R.,  P.  B.,  49. 
appeal,  5  B.  L.  R.,  80  (8)  4  A.  &  E.,  624. 

(2)  4  B.  L.  B.,  O.  C,  72.  (9)  Unreported.  Citedin  1  TayIor,l39, 

(3)  11  Ir.  Com,  Law  Rep.,  1.  (10)  30  L.  J.  M.  0.,  47.  * 

$  2  ?'  1 5"  2^  (11> 16  fe  Common  Law  Bep.,  112. 

(5)  9  A.  &  E.f  731.  (12)  1  Taylor,  137. 

(6)  2  W.  Bl,  1207 ;  5  Coke,  71. 
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years  would  be  her  period   of   majority— 2    Colebrook's   Di-        1WP 
gest,  284.  '  Qr* 


Vabghan. 


Mr.  Macrae  appeared  for  Ganesh  Sundari  Debi,  bat  was  not 

heard.  m!™"™ 

.  mattbk  or 

Phsab,  J.— On  Friday  last,  at  the  instance  of  Bamasundari    'sokdaki 
Debi,  the  mother,  and  Chandra  Sikhar  Sen  and  Dinanath  Sen,       ^bbi, 
the  brothers  of  one  Ganesh   Sundari  Debi,  a  writ  of    habeas       Mani. 
corpus  issued  out  of  this  Court,  directed  to  two  persons,  named 
Hazra  and  Yaughan,  commanding  them  to  bring  before  the 
Court  the  said  Ganesh  Sundari  Debi  who  was  said  to  be  illegally 
detained  by  them.     Ganesh  Sundari  Debi  is  now,  I   believe,  in 
Court,  and  Messrs.  Hazra  and  Vaughan  have  made  a  return  to 
the  writ  substantially  to  the  effect  that  they  have  not  detained 
and  do  not  detain  her  in  their  custody ;  that  she  is  of  full  age ;  that 
she  is  still  with  them  of  her  own  free  will ;  that  they  texert  no 
control  over  her  ;  and  that  she  comes  to  Court  of  her  own  accord, 
in  pursuance  of  advice  given  by  them.    The  case  is  one  involv- 
ing elements  which  cause  it  to  be  a  subject  of  remarkable  public 
interest.    In  some  sense,  as  the  learned  counsel  for  the  defend- 
ants  has  mentioned,  it  necessarily  represents  a  contest  between 
creed  and  creed/and  perhaps  race  and  race ;  and  no  thinking  man, 
£  suppose,  can  avoid  regretting  exceedingly  that  this  event  should 
have  occurred.    I  can  readily  believe  that  those  gentlemen  who 
are  here  placed  in  the  unenviable  position  of  appearing  to  en- 
courage a  young  Hindu  girl,  in  the  determination  to  sever  her- 
self from  her  mother,  her  brothers,  and  the  home  of  her  childhood 
are  deeply  conscious  of  the  misfortune  into  which  circumstances 
have  placed  them,  for  I  can  conceive  no  greater  disaster  than  this 
as  likely  to  bef  al  the  cause  to  which  they  are  devoted,  and  I  w31 
*ay,  the  yet  broader  and  higher  canse  which  the  intelligent  por» 
tion  of  the  European  community  has  at  heart.    But  with  con- 
siderations of  this  sort,  I  have  nothing  to  do. 

The  writ  of  habeas  corpus  ad  subjiciendum  is  in  its  aim  single. 
It  has  for  its  object  the  vindication  of  the  right  of  personal 
liberty.  It  is  issued  for  the  purpose  of  taking  care  that  no 
subject  of  the  Queen  shall  be  illegally  confined  against  his  will. 
It  is  issued  on  behalf  of  the  person  said  to  be  illegally  con- 
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1870      -  fined.     It  ia  not  issued  for  the  purpose  of  lending  the  arm 
Queen       of  the  law  to  any  person  claiming  to    have  authority   over   him* 

TAUGHAjf.     I*1  *s   on^y   where  the  person   confined  is  |  under  any  personal 

disqualification,  that  the  guardian  or  protector  is  looked  to  in  the 

Mattek  of    enquiry  ;  and  in  such  a  case,  the  Court  considers  that  it  sets  the 

B-  Jk  Ganmh  person  confined  at  liberty  by  handing  him  over  to  the  charge  of 

Dkbi,        his  rightful  guardian.     Therefore,  in  the  matter  now  before  me, 

Mani.       I  can  have  no  concern  with  what  the  mothers  and  brothers   of 

Granesh  Sundari  Debi  think  or  desire,  until  I  have  ascertained,  if 

the  fact  be  so,  that  she  is  not  of  age  or  discretion  to  judge  for 

herelf .     Then  what  are  the  facts  before  me  bearing  on  this  point. 

I  must  look  to  the  return,  and  so  far  as  the  facts  there  appear,  I 

must  take  them  as  true. 

Mr.  Kennedy  was  correct  in  urging  that  there  are  authorities 
in  support  of  the  position  that  the  truth  of  the  return  to  the  writ 
may  be  controverted  by  affidavits  ;  but  so  far  as  I  am  able  to 
discover,  and  so  far  as  my  own  experience  has  gone,  those 
authorities  are  of  very  early  date,  and  are  not  now  binding. 
Later  decisions  have  all  gone  the  other  way.  In  Comyn's  Digest 
(1)  it  is  laid  down  that  the  Court  must  remand  a  prisoner  if  the 
return  be  sufficient,  though  false  ;  and  in  Hawkins'  Pleas  of  the 
Crown,  Book  II,  Chapter  15,  section  78,  it  is  said  that  "  it  seems 
"  to  be  agreed  thatjno  one  can  in  any  case  controvert  the  truth 
"  of  the  return  to  a  habeas  corpus,  or  plead  or  suggest  any  matter 
"  repugnant  to  it ;  yet  it  hath  been  holden  that  a  man  may  con- 
H  fess  and  avoid  such  return  by  admitting  the  truth  of  the 
*  matters  contained  in  it,  and  suggesting  others,  not  repugnant, 
•'  which  take  off  the  effect  of  them."  In  Exparte  Beaching  (2), 
upon  the  return  to  the  writ  habeas  corpus,  it  appeared  *  that  the 
fferson  making  the  return  had  apprehended  and  detained  Beech* 
ing  and  several  other  persons,  under  the  provisions  of  24  Geo. 
III.,  c.  47,  and  45  Geo.  III.,  c  121,  on  a  chargs  of  smuggling  ; 
and  Abbott,  C.  J.  (than  whom  no  more  learned  Judge  has  pre- 
sided over  the  Queen's  Bench  at  Westminster)  allowed  affidavits 
controverting  the  truth  of  the  facts  as  stated  for  reasons  which  he 
gave  as  follows: — "  The  object  of  the  Habeas  Corpus  Act,  31 

(1)  Title  Habeas  Corpus,  438  F.  "H  (2)  4  B.  &  C,  136.     ' 
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'*  Car.  II,  o.  2^  was  to  provide  against  delays  in  bringing  persons        1870 

"  to  trial  who  were  committed  for  criminal  matters.    The  person      VJubbn 

u  making  this  return  is  not  <a  person  to  whom  the  prisoners  have    Vaughan. 

41  been  committed  for  any  such  matter.     The   habeas   corpus  in      iN  the 

"  this  case  was  therefore  a  writ  issuing  by  virtue  of  the  Common  g  ^^nbih 

u  Law,  and  I  thinkf  that,  under  the  circumstances,  the  56  Geo.  Ill,     Sua  dam 

.  Debi, 

"  c.  100,  s.  4,  gives  the  prisoner  a  right  to  controvert  the  return."        alias 
Lord  Tenderden  thus  placed  the   right  to  controvert  the  truth  of  AffI* 

the  return  upon  the  Act  of  Geo.  III.  The  distinction  in  the 
cases  seems  to  turn  on  this,  namely,  that,  unless  the  56  Geo.  Ill, 
c.  100,  applies  (and  it  does  not  apply  to  this  country),  the  re- 
turn to  the  habeas  corpus  cannot  be  questioned  on  the  occasion 
of  determining  the  validity  of  the  detention. 

I  think  that  all  the  cases  cited  by  Mr.  Kennedy  and  Mr. 
Ghose  tend  to  confirm  that  view.  .  If  there  had  been  the 
power  at  Common  Law,  the  vety  learned  Judges  who  deter- 
mined those  cases  would  certainly  not  have  been  ignorant  of  it, 
and  could  hardly  have  felt  the  hesitation  which  they  expressed  in 
regard  to  the  question  whether  or  not  affidavits,  repugnant  to 
the  retuttr,  could,  under  any  circumstances,  be  admitted.  I  pointed 
out,  however,  during  the  argument,  several  modes  in  which  tl^p 
person  making  the  return  may  be  made  responsible  for  it,  and  in 
more  than  one  of  these  courses  of  procedure,  affidavits  are  no 
doubt,  admissible  for  the  purpose  of  proving  falsehood  in  the 
return.  In  one  stage  of  In  re  Leonard  Watson  (1),  for  instattfce, 
affidavits  were,  I  believe,  used  for  such  a  purpose.  But  white  the 
truth  of  the  statements  in  the  return  cannot,  as  I  think,  b* 
questioned,  it  is  certainly  clear  that  the  return  may  be  amended. 
It  is  unnecessary  to  quote  authorities  in  support  of  this  last 
position.  At  the  commencement  of  the  case,  I  allowed  th*g 
return  to  be  amended,  and  it  is  enough  to  say  now  that  I  hftVft 
more  than  one  decision  before  me  to  show  Ihad  authority  to  do  so» 
Then,  looking  at  this  return,  among  other  things  I  find  it  thu* 
stated  :— "On  the  evening  of  Friday,  the  29th  day  of  April  last, 
"  S.  M.  Ganesh  Sundari  Debi,  alias  Mani,  in  the  said  suit 
"named,  of  her  own  free  will  and  accord,  and  without  any  force, 

(JJ  9  A.  &  E.,  731. 
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1870       "  threat,  persuasion,  or  inducement,  came  to  the  mission  premises 

Quebn      u  afc  ^tn|lerg|;  gtreet  aforesaid,  and  then   being  of  an  age  and 

Taughan.    «•'  condition  at  which  she  lawfully  might  and   could  choose  and 

In  thb      u  determine  her  own  place  of  residence,   did,  in  the  exercise  of 

£  MoTne'h  "  ^er  OAvn  discretion,   thenceforth  remain  and  reside  without  any 

Su.vDABi     <€  restraint  whatsoever  ;  that  the  age  of  the  said  S.  M»  Ganesh 

alias       <e  Sundari  Debi,  on  the  said  29th  day  of  April  last,  was  upwards 

Maw.       u  0f  gjjteen  years,  that  is  to  say,  of  the  age  of  seventeen  years 

"or  thereabouts." 

I  have  also  had  an  interview  with  the  young  lady,  in  which 
she  told  me  that  she  was  under  no  restraint,  and  that  she  pre- 
ferred to  remain  where  she  was,  rather  than  go  back  to  her 
mother.  If  then  by  law  Ganesh  Sundari  is  possessed  of  a 
personal  discretion  in  this  matter,  I  have  no  alternative  but, 
to  dismiss  Mr.  Kennedy's  motion,  There  is  no  doubt  that,  in 
England,  the  discretion,  in  regard  to  the  matter  of  personal 
freedom,  does  not  involve  directly  the  element  of  minority. 
A  large  number  of  well  known  cases  have  been  discussed  by 
counsel  on  both  sides,  and,  I  think  in  all  of  them,  it  is 
held  that  the  discretion  for  this  purpose  is  a  matter  to  be 
judged  of  by  reference  to  the  circumstances  of  each  case, 
Vrith,  however,  this  limitation,  namely,  that  in  England,  it  has  of 
late  been  determined  by  inference  from  the  criminal  enactments 
that,  below  a  certain  age,  the  law  does  not  allow  a  discretion  on 
the  matter  to  a  female  infant.  The  latest  case  on  that  point 
Is  Queen  v.  Howes  (1).  In  that  case  the  Chief  Justice  says  that 
the  enactment  to  which  he  refers  points  out  the  age  of  sixteen 
as  the  age  up  to  which  a  child  ought  to  remain  under  parental 
control.  His  words  are : — u  By  the  Statute  9  Geo.  IV,  c.  31, 
us.  20,  the  unlawfully  taking  awayanunmarried  girl,  under  the  age 
11  of  sixteen,  out  of  the  possession,  and  against  the  will  of  her  father, 
,r  is  a  misdemeanor,  notwithstanding  the  consent  of  the  child/' 
We  may  safely  act  by  the  guidance  of  the  light  thus  thrown  on 
the  subject,  and  say  that,  until  the  age  of  sixteen  years,  a  young 
woman  cannot  choose  to  act  for  herself.  The  decision  given 
by  the  Chief  Justice  apparently  was  not  limited  to  the  case  of 

a  female,  but  his  argument  was  so.     I  entirely  adopt  the  rea- 

(1)  30  L.  J.  M.  £,  47. 
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scaring  which  the   CcN*rt  followed  in  that    case.    In  this  coun-        1870 
try  we  have  the  Penal  Code,  section  361  of  which  makes  it  an      (*^*BM 
offenoe  to  take  or  entice  a  female  child  under  sixteen  years  of    Vaughak. 
age  out  of  the  keeping  of  her  lawful  guardian.     The  words  law-      In  thb 
ful  guardian  in  this  section  include  any  person  lawfully  entrusted  g#  M  gANESHi 
with  the  care  or  custody  of  such  minor.  Sbm" 

alia* 

I  understand  by  the  words  of  the  section  that  the  Legislature  Manx.. 
here  contemplated  a  case  where  the  abductor  had  obtained  the 
consent  of  the  girl.  It  follows  then  that,  in  this  country,  as  in 
England,  a  girl  under  sixteen  has  not  a  discretion  such  as  enable? 
her  by  giving  her  consent  to  protect  any  one  from  the  criminal 
consequences  of  inducing  her  to  leave  the  keeping  of  a  lawful 
guardian ;  in  other  words,  she  is  not  allowed  by  law  to  choose  for 
herself.  But  this  young  lady  I  must  take  to  be  above  sixteen 
years  of  age;  the  return  to  the  habeas  corpus  says  she  is  seven- 
teen. She  is  therefore  outside  that  class  of  minors  whom  the 
Penal  Code  impliedly  deprives  of  all  choice  in  this  matter,  and  I 
have  not  been  shown  any  authority  in  support  of  the  contention, 
that  a  girl  of  upwards  of  sixteen  years  of  age  has  no  discretion  with 
regard  to  her  personal  freedom.  It  is  true  that  Mr.  Ghose  refer- 
red me  to  some  venerable  and  venerated  precepts  .of  Hindh 
sages  which  have  the  effect,  as  he  himself  said,  of  placing  a  woman 
in  a  legal  dependence  on  the  males  of  her  family  for  her  whole  life. 
If,  on  tho  occasion  of  this  return  (where  I  may  remark  I  am  not 
trying  and  adjudicating  upon  a  question  of  civil  rights  as  between 
party  and  party),  I  am  bound  to  give  weight  to  this  class  of  au- 
thorities, this  consequence  must  follow,  namely,  that  no  woman 
of  any  age  could  be  liberated  from  restraint  placed  on  her  by  the 
head  of  her  family,  notwithstanding  it  was  completely  against  her 
will,  and  Such  a  result  would,  in  truth,  amount  to  a  suspension,  of 
the  Habeas  Corpus  Act  for  all  female  members  of  the  Hindu 
community.  It  \3  sufficient  to  atate  the  necessary  consequence 
of  such  an  argument  to  show  that  I  ought  not  now  to  allQW^ 
myself  to  be  influenced  by  it.  While  this  case  has  lasted  (now 
some  days,)  I  haive  thought  over  carefully  and  anxiously  this 
last  issue,  £  e.,  what  amount  or  kind  of  personal  disqualifica- 
tion or  infirmity  ought  to  lead  ibis  Court  to  refuse  discretion  to 
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1870        a  female  who  is  upwards  of  sizteen  years  of  age.  From  the  begin- 


DEBr, 

ah' as 


Qdben      ning  I  felt  no  doubt  on  any  other  matter  brought  before  mer 
Vauohan.    but  on  this  I  confess  my  mind  has   at  times  wavered,  and  my 

t  hesitation  wa&  not  a  little  increased  by  my  interview  with  the 

In  the  ^  J       * 

Matter  of     girl.     I  have  no  reason,  from  my   own  observation  for  supposing 
Sundari      that  the  return  in  the  matter  of  age  is  incorrect,  and  indeed,  if 
I  had  such  reason,  it  would  not  be  in  such  a  shape   that  I  could 
give  it  effect.     But  I  am  bound  to  say  that  I  could  not  avoid 
drawing  ths  conclusion  that  the  young  lady  is,  as  far  as  my  Judg- 
ment goes,   exceedingly  ignorant  on  matters  of  general  inform- 
ation, and  very  ill-informed  on  that  particular  subject  which,  she 
says,  has  engaged  her  attention,  and  has  been  the   particular 
purpose  of  her  masters  to  instruct  her  in  for  the  last   two  yecrs. 
It  appeared  to  me,  from  that  undoubtedly  very  short  interview, 
that  she  does  not  possess  in  regard  to  it  any  very  tangible  idea 
which  can  be  termed  accurate*     Her  ignorance  of  the  structure 
of  the  one   Sacred  book  seemed  to  me  something  in  itself  mar- 
vellous, considering  that  (as  I  understood  her)  it  lias  of  late  been 
almost  the  solo  object  of  her  studies.     I  cannot  blind  myself 
to  the  dangers  which  must  bo  incurred  when  a  person  so  yowngr 
ignorant,  and  nninstructed  as  this  person  appears  to  be,  takes  the- 
perilous  Step  of  leaving  the  soeiety   of  those    who  have  been 
about  her  all  her  life,  and  goes  to  strangers  whose  \evy  names 
she  dops  not  know.     Still  I  could  see  nothing  in  her  to  indicate 
that  she  has  not  .sufficient  capacity   of  mind  to  choose  in  the 
matter   of  her    own   freedom  :  for   nothing,   I   apprehend,   can 
be  clearer  than  that  personal  discretion  of  that  sort  does  not, 
in  the  eye  "of  the  law,  depend  on  the  mental  culture  or  state  of 
instruction    of  the  individual.     If  it  were  so,   there  would  be 
an  end  to  the  liberty  of  the  poor  and  ignorant.     On  the  whole, 
I  think  that  Ganesh,  Sundari  Debi   is  a  young  woman  itho   has 
attained  an  age,  when  the  law  will  allow  her  to  speak  for  herself. 
I  can  perceive  no  such  special  disqualification  as  would  justify 
the  fti  keeping  from  her  that  liberty  to  which  all  alike,   without 
regard  to  sex,  are  entitled.    1  only  trust  she  will  exercise  that 
power   of  choice  as  may  be  best    for   her  welfare*    T  must 
dismiss  Mr.  Kennedy's  application,    Ganesh  gundari  must  be 
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brought  before  me  into  Court,  when  I  will  tell  her  that  she  may 1&70 


go  where  she  likes  (1).  vJitekn 

Application  Refused*  Vaughan. 

Attorney  for  the  applicants  :  Baboo  N.  N.  Sen.  Inthb 

. Matter  of 

[ORIGINAL  CIVIL.]  S'sM„™r 


Dkbi, 
alias 


Before  Mr.  Justice  Markby.  •  £™ 

JOSEPH  EZEKIEL  JUDAH  and  another  (Plaintiffs)  r,  A  ARON  HYE 

NUSSEEM  EZEKIEL  JUDAH  and  others  (Defendants).  1870 


Will — Void  Bequest — Uncertainly — Superstitious  Uses. 

N.  E.  J.,  a  Hebrew  merchant,  domiciled  in  Calcutta,  and  possessed  of  both- 
real  and  personal  property,  died,  leaving  a  will,  by  which,  after  appointing 
his  mother,  K.  E.  J.,  and  his  brother,  J,  E.  J.,  executrix  and  executor  thereof, 
and  making  various  bequests  and  provisions,  he  made  the  following  bequest 
of  the  residue  of  the  property  :  "  And  what  may  remain  after  payment  of  the 
"  above-mentioned  sums  as  well  as  the  debts,  shall  remain  under  the  control  of  my 
"  brothers  S.  E.  J.  and  J.  E.  J.,  for  the  purpose  of  defraying  therewith  the  expenses 
"  for  the  year  and  making  charitable  distributions  as  commanded,  and  giving  alma 
"  for  my  spiritual  benefit  according  to  their  Judgment."  Held,  assumin  g  that  the 
High  Court  should  act  in  conformity  with  the  English  Court  of  Chancery  in  carrying 
out  charitable  bequests,  that  as  far  as  the  bequest  related  to  giving  of  alms  for  the 
testator's  spiritual  benefit,  it  was  void  for  uncertainty.  The  "  defraying  ex  pen  sea 
and  making  charitable  distribution"  were  limited  by  the  bequest  to  the  year  within 
which  the  testator  died. 

Semble. — The  English  mle  of  law  which  prohibits  the  bequest  of  mooey  to  super- 
stitious uses,  has  no  application  in  India. 

Nusseem  Ezekiel  Judah,  a  Hebrew  merchant,  domiciled  in 
Calcutta,  died  on  the  15th  April  1865,  possessed  of  real  and 
personal  property  within  the  jurisdiction  of  the  High  Court  at 
Calcutta,  leaving  him  surviving  his  mother,  Khatoon  Ezekiel 
Judah,  his  two  brothers,  Joseph  Ezekiel  Judah  and  Sassoon 
Ezekiel  Judah,  the  plaintiffs,  his  wife  Sarah,  one  of  the  defend- 
ants, now  the  wife  of  Aaron  Eaphael  Belilios,  his  son  Aaron 
Hye  Nusseem  Ezekiel  Judah,  and  his  daughter  Furha  Nusseem 
Ezekiel  Judah,  also  defendants.  ^ 

Before  his  death,  Nusseem  Ezekiel  Judah  made  a  will,  in  the 
Arabic  language  and  Hebrew   character,  dated  the    10th  April 

(I)  The  girt  was  then  brought  into  having  had  an  interview  with  her  mother, 
Court ;  and  after  being  told  by  the  Judge  she  choso  to  remain  with  the  defendants* 
that  Bhe  might  go  where  she  pleased,  an4 


August  12. 
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1870 1865,  of  which  the  following  was  accepted  by  all  parties  as  a 

josBPii      correct  translation  : — 

E2EK1EL 

judah  "I,  Nusseem  Ezekiel  Judah,  in  perfect  understanding  and  sound 

Aaeon  Hyb  ^ea^i  do  make  this  will,  for  this  purpose,  that  afterwards  when 
Nusskkm  my  time  comes,  and  1  depart  this  world  by  the  command  of 
EJudah.'  Almighty  God,  it  is  proper  for  my  executors,  who  are  my  mother 
Khatoon  Ezekiel  Judah,  and  my  brother  Joseph  Ezekiel  Judah, 
to  act  and  perform,  according  as  stated  below,  that  is  with  respect 
to  the  houses  and  money  which  I  die  possessed  of.  The  same 
must  be  distributed  in  thi*  manner,  that  is  the  five  houses  (called) 
Fenwick  buildings  and  the  house  No.  3,,  ia  Council  House  Street, 
and  the  house  No.  43,  Ch  >wringhce  Road,  and  also  the  house 
No.  5-1,  Dacre's  Lane.  The  said  houses  will  remain  for  my  son 
Aaron  Hye,  together  with  tlie  income  derived  therefrom,  and 
the  same  must  neither  be  sold  nor  made  over  into  his  hands,  but 
remain  utider  the  control  of  my  executors  aforesaid.  They  are 
to  receive  rents,  and  pay  all  the  expenses,  and  what  may  remain 
clear  or  net,  after  payment  of  all  the  expenses,  with  the  same  they 
are  to  purchase  for  him  Company's  papers,  once  in  every  sixth 
month,  and  also  they  are  to  lay  up  a  sum  to  the  amount  of  five 
thousand  rupees  in  cash,  and  with  the  same  they  are  to  purchase 
for  him  Company's  paper,  which  shall  remain  under  the  control 
of  my  executors  aforesaid,  until  he  couipletes  the  age  of  twenty - 
one  years.  In  like  manner  they  are  to  keep  or  preserve  for  my 
daughter,  Furha,  the  House  No.  4,  Humayoon.  The  spme  must 
neither  be  sold  nor  made  over  into  her  hands,  but  remain  under 
the  control  of  my  executors  aforesaid,  who  are  to  receive  rents- 
and  pay  all  the  expenses,  and  what  may  remain  clear  net  (with 
that)  they  are  to  buy  for  her  Company's  papers  until  she  com- 
pletes the  age  of  twenty-one  years,  or  until  it  be  in  her  fortune 
to  be  married.  Now  as  respects  the  houses  remaining  in  excess 
of  these  houses,  which  are  set  apart  for  my  son,  Aaron  Hye,  and 
my  daughter,  Furha,  aforesaid,  that  is  to  say  the  house  No.  15, 
Armenian  Street,  and  the  house  No,  1G,  Armenian  Street  (these 
two  houses)  must  be  sold,  and  in  case  I  die  possessed  of  money,  the 
same  must  be  added  to  the  price  of  the  houses  *>ld,  namely  the 
house  No.  15,  Armenian  Street,  and  the  house  No.  16,  Armenian 
fctreet.  In  the  first  place,  it  is  necessary  for  them  to  liquidate 
all  mj  debts  in  Calcutta,  as  well  as  ia  other  districts  or  provinces, 
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tad  what  may  remain  after  the  payment  of  the  debts  out  of  that        i870 
they  Hrost  first  give  to  my  wife,    Sarah>  the  daughter  of  David     jjJJjJJJ11 
Hakeem  Aaron  Gubboy,  the  sum  of  twenty-five  thousand  rupees       Judah 
only,  and  the  jewels,  which  are  with  her,  are  her  property.     In  like  Aaron  Hti 
manner,  the  house  No.  63  in  Creek  Bow,  which    I  have  assigned     Nuwekm 

jfiZlCKIKL 

to  her  (literally  put  down  in  her  narne^  is  also  her  property.  Judah. 
Except  the  above  property,  there  remains  for  her  no  kind  of 
property,  even  a  single  rupee,  and  further  my  executors,  aforesaid 
will  receive  all  the  debts  owing  to  me  from  people  in  Calcutta 
as  well  as  in  the  other  districts  or  provinces,  and  likewise  they 
will  pay  all  the  debts  due  by  me.  And  my  said  executors  shall 
be  able  (competent)  to  take  possession  of  all  the  shares  as  well 
as  insurance  shares  which  I  may  be  possessed  of,  and  they  shall 
be  able  to  sell  the  same,  and  my  executors  aforesaid  will  adjust 
accounts  with  them  (the  partners)  of  all  partnership  transactions 
which  I  have  with  people.  And  what  may  remain,  after  pay- 
meat  of  the  above-mentioned  sums,  as  well  as  the  debts r  slvall 
remain  under  the  control  of  my  brother,  Sasoon  Ezekiel  Judah- 
and  my  brother  Joseph  Ezekiel  Judah,  for  the  purpose  of  defray- 
ing therewith  the  expenses  for  the  year  and  making  charitable 
distributions  as  commanded,  and  giving  alms  for  my  spiritual 
benefit  according  to  their  judgment.  Now,  as  regards  the  houses 
which  I  have  set  apart  for  my  son  Aaron  Hye,  should  any  event 
(mishap)  befal  him,  which  God  forbid,  before  his  completing  the 
age  of  twenty-one  years,  or  before  his  marriage  (then^  those 
houses  shall  be  sold,  and  the  sale  proceeds,  as  well  as  the  income, 
shall  be  distributed  in  the  following  manner.  One-fourth  will  go 
to  my  danghter  Purha,  half  to  my  brother  Joseph  Ezekiel  Judah, 
and  one-fourth  to  my  brother  Abdoollah  Ezekiel  Judah.  Issued 
from  Calcutta,  and  written  on  Monday  the  14th  of  Neesam  625, 
corresponding  with  the  tenth  of  April  of  the  year  one  thousand 
eight  hundred  and  sixty. five. 

NUSSEEM  EZSKXEL    JuDAH. 

Witness  to  this  Witness  to  this 

Ibraham  Shaloom.  Hyam  Baruk 

Soloinotf  Simon.  Myer  Hyam/' 

Khatoon  Ezekiel  Judah,  the  executrix   named  in  the  said  will, 

renounced  probate,  and  probate  was  granted,   on  the   10&  May 
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187Q       1865,  to  Joseph   Ezekiel   Judali  alone^  and  he  thereupon  took 

Kzekikl     poss^ssi011  oi  the  estate  and  effects  of  the  testator.  Subsequently, 
Judah      on  the   21st   July  18.69,    Joseph   Ezekiel  Judah,   by  deed   duly 
Aaron  Htr  executed  in   exercise  of  the  powers  given  by  Act  XXIV  of  1E67 
Kussebm     /The  Administrator-General's  Act,)    appointed   the   then   Ad- 
Judah.      ministrator*General  of   Bengal,  and  his  successors,  to    be  exe- 
cutor and   trustee  of   the  said  will  in  the   place  of    him,  Joseph 
Ezekiel  Judah,  and  the  residue  of  the  testator's  estate,  consist- 
ing of  Government  securities  to  the  extent  of  rupees  20,500  of  the 
5  per  cent.  loan>  a  share  in  the  Port  Canning  Dock  and  Recla- 
mation Company   limited,  and  rupees  511-3-7  in  cash  came  into 
the  hands  of  C>  S.  Hogg,  tho  then  Administrator- General. 

On  the  15th  February  1870,  Joseph  Ezekiel  Judah  and 
Sassoon  Ezekiel  Judah  filed  their  plaint)  against  the  defendants 
Aaron  Hye  Nusseem  Ezekiel  Judah,  Purha  Nusseem  Ezekiel 
Judah,  Sarah  Belilios  and  Charles  Swinton  Hogg,  the  then 
Administrator-General  of  Bengal,  charging,  that  according  to 
the  true  intent  and  meaning  of  the  will,  the  residue,  after  pay- 
ments made  for  the  purpose  of  providing  for  the  one  year's 
expenses  of  the  deceased,  ought  to  be  delivered  up  to  them  as 
trustees  for  the  purpose  of  charity  for  the  benefit  of  the  soul 
of  the  deceased,  according  as  they  should  think  proper. 

There  was  no  dispute  as  to  the  facts,  and  the  only  question 
before  the  Court  was  the  construction  of  the  passage  "And 
"  what  may  remain  after  payment  of  the  above-mentioned  sums, 
"  as  Well  as  the  debts,  shall  remain  under  tho  control  of  my 
"  brother  Sassoon  Ezekiel  Judah  and  Joseph  Ezekiel  Judah,  for 
"  the  purpose  of  defraying  therewith  the  expenses  for  the  year 
"  and  niaking  charitable  distributions  as  commanded  and  giving 
"  alms  for  my  spiritual  benefit  according  to  their  judgment.'"' 

Etidtence  was  given,  on  behalf  of  the  plaintiffs,  to  show  that  it 
was  customary,  on  the  death  of  a  Jew  in  the  station  or  life  of 
the  testator,  to  expend  sums  of  money  in  prayers  and  charitable 
distrikafciGns  for  the  space  of  one  year  from  his  dealJis 

Mr.  Kennedy  and  Mr.  ^Wilkinson  for  the  plaintiff. 
Mr.  Coyielt  #nd   Mr.  Bwmerjee  for  Aaron  Hye  Nusseem,  Eze- 
kiel Judahjwimd  Eurha  NftsSoe^  Ezekiel  Judah. 
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"Mr.  Woodraffe  and  Mr.  Evans  for  Sarah  BeliliouB.  '670 

'&UEUL 

The  Advocate-  General   fOffg.J  and  Mr.  Pifard  for  the  Admi-      Jw>*h 

nistrator-G-eneral.  Aaron  Hta 

Ncsunt 

Mr  Kennedy  for  the  plaintiff. — It  was  the  intention  of  the      Jub*h. 
testator  to  confer  a  benefit  upon  his  soul,  and  he  .gives  a  discre* 
tion  to  the  trustees  as  to  the  mode   of  the  application  of  the 
money.     The  Conrt  can  only  interfere  with  them,  if  there  is  a 
clear  dereliction  on  their  part  in  not  applying  tl 
the  purposes  set  out  in  the  will.     It  will  probably  1  « 

by  the  other  side,  that  this  bequest  is  not  for  any  pi 
object,  but  *nly  for  the  benefit  of  his  own  soul,  i 
that  it  is  not  good,  but  this  could  not  be  sufficient 
bequest  void.  A  bequest  to  superstitious  uses  wi 
out  by  a  Court  in   India,    whatever   the  English 

subject  may  be-     Andrews  v.  Joakim  (1),  which  extends  the  appli-  » 

cation  of  £he  decision  id  Das  Merces  v.  Cones  (2).  In  £ ead  v. 
]Iodgens  {3)  a  bequest  of  residue  for  masses  for  the  testator's 
soul  was  held  to  be  valid,  and  not  v/iid  as  a  superstitious  use. 
In  the  matter  of  Michell's  Trust  (4)  is  in  point.  In  that 
caso  the  Master  of  the  Rolls  puts  the  bequest  for  reading  prayers 
on  the  same  ground  as  a  charity.  As  we  are  not  here  affected  ' 
by  the  Statutes  regarding  superstitious  uses,  we  have  a  gift  is 
the  nature  of  a  charitable  gift,  and  one  in  the  discretion  of  the 
trustees,  and  the  Conrt  is  bound  to  carry  it  out.  Such  a  gift 
would,  no  dotbt,  be  carried  out  by  the  Court  of  Chancery,  if  it 
had  not  the'yxsnjcion  of  a  superstitious  use. 

Mr.  Cornell  for  Aaron  Hye  Nusseem  Ezekiel  Judah  and 
Furha  Nusseem  Ezekiel  Judalu— Tho  plaintiffs  sue  as  residuary 
legatees  of  what  they  say  is  a  well  defined  trust.  With  regard 
to  the  bequest  for  superstitious  uses,  the  cases  cited  by  the  other 
side  show  that  such  bequests  are  not  void;  but  1 
them  for  a'fiifferent  purpose,  insofar  »s  the; 
bequests  mentkttied  in  them  were  particularly  d 

(1)  2  B.  L.  R. ,  0.  C,   143.  (|>  7  Ir.  %  Ra,,  1 

(*)  S  Jijdc,  65.  W  28  Bam,  39. 
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1870        we  have  an  undefined  'bequest  for  giving  alms,  and  it  is  not  agodd 
EmSk«l     one'— l  Jarman  on  Wills.  3rd  edition,  pp.  189,  195.     [Mabebv 
Jodaii       J. — The   gift  may   be   both    for  superstitions   and   charitable 
1»ron  Hie  nses,  tho  motive  may  be  superstitions,  but  the  object  charitable.] 
Nueseem     Yes,  but  when  a  bequest  is  for  charitable  purposes  and  also  for 
J  id  ah,      purposes  of  an  indefinite  nature,  tho  bequest  is  void — Vezey  V. 
Jamsim  (1).     The  clause  now  in  question  is  split  up  into  three 
sections,  the  first  relating  to  the  expenses  of  the  year,  the  second 
to  charitable  distributions  as  commanded,  and  tho  third  to  giving 
ator's  spiritual  benefit.     In  the  case  of  similar 
t  ithorities  to  show  they  are  void.  In  Williams  v. 

rection  to   apply  the   residue  of  personal  estate 
sot,  charitable,   and  religiouB   puipwes,  as  they, 
q,  should  think  most  advantageous  and  beneficial, 
void   for   uncertainty .     [Mr.    Kennedy. — That 
by  Miller  v.  Rmcan  (8).]     No,  it  had  never  been 
ring  been   referred  to   in  Miller  v.     Sowan  (8), 
lblished  by   the  reporter ;  besides   Williams  v. 
:   been  followed.     In   Morice  v.  The   Bishop  of 
quest  in  trust  for  snch  objects  of  benevolence 
is  tho  trnstee  in  his  own  discretion  should  most 
approve,  cannot  bo  supported  as  a  charitable  legacy,  and  is,  there- 
fore, a  trust  for  the  next  of  kin.     The  first  bequest  cannot  be 
defined,  nor  can  the  second,  and   it  is  impossible  to  Bay  what  is 
commanded  in  the  third.     You  cannot  apportion  the  bequest ; 
if  part  is   vaild,   and  part  void,   the  whole   is  void.     Morice  v. 
Tli&  Bishop   of  Dwham   (4),    Vezey  v.   Jamson   (l)r  Thomson  v. 
Shakespeare,  (5).    Tho   words   "as   commanded"  alearly  Bake 
tbe»beqaest  void.     See  Aston  v.  IFood  (6). 

]^fr.  Piffard  for  the  Administrator  General — It  has  been  sug- 
gested that  Williams  v.  Kershaw  (2)  and  Morice  v.  The  Mshop  of 
we  been  overruled  by  Miller  v.   Rowan  (81.     Such 
•  i,  on  the  contrary  the  judgment  of  Lord  Brougham 

cases.     Miller  v.     Rowan  (3)  was  decided  on    the 

t  (4)  10  Y«,  522.      '  ' 

11  .  (5)  I  JuWtai,  012. 

.-'       (l)LR,BIh  41B.  '-* 
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Scotch  law  only,  not  on  the  English.  This  bequest  most  be  treated  1870 

disjunctively,  and  the  Cour6  would  have  to  decide  what  kind  of  ezebim. 

alma  are  for  the  benefit  of  the  soul,  and  if  it  so  decides,  that  it  Jtoah 

does  what  the  Court  of  Chancery  would  not  do.    It  appears  there  Aaron  Htb 

was  a  residue  of   upwards   of  thirty  thousand  rupees,   and  it  Nhsbeem 

conld  hardly  have  been  the  intention   of  the  testator  to  leave  Jbdah. 
such  a  large  residue  to  charitable  and  superstitions  uses  only. 

Mr.  Evans  for  Sarah  Belilios,  argued  in  the  ss 
and  cited  Ommtneyv.  Butcher  (1).  Alms  for  th 
the  testator's  soul  cannot  be  put  any  higher  tl 
charity,  and  the  Court  will  not  carry  out  a  ch 
description— Nash  v.  Morley  (2). 

(Upon  Mr.  Kennedy  rising  to  reply,  Mr.  Piffard 
the  ground'  that  as  no  evidence  had  been '  addm 
of     the  defendants,    the   plaintiffs     had   no     rig! 

Maekby,   3. — This    is  in   the  nature   of    a  specii  ' 

I  am  of  optnion  that  the  plaintiffs  have  a  right  of  rej 
here  Mr.   Kennedy   could   not   anticipate  the  arguments  of  the 
side  opposed  to  him,  and  it  is  right  that  an   opportunity  should 
be  given  to  him  to  answer  tho  defendant's  argnments.) 

Mr.  Kennedy,  in  replj.— A  long  list  of  cases  has  settled 
the  rales  for  the  construction  of  documents,  and  one  of  the  rules 
is  that  if  the  Court  cannot  understand  an  expression  made  use 
of  in  a  document,  it  ought  to  tafc:e  extrinsic  evidence — Attorney 
Genered  v.  Shore  (3),  A  will  is  no  exception  to  the  rule — Shore 
v.  Wtao»(4)t  Here  if  the  Court  cannot  understand  the  expres- 
sion Ma3  commanded,"  it  ought  to  take  evidence — Niijhtingait  v» 
Gouibuni  (5).     The  doctrine  of  cy  pres  applies.  ,  * 

Markby,  J, — This  is-a  suit  brought  by  the  plaintiffs,  as"  trus- 
tees and  legatees  under  the  will  of  Nusseen  Ezekiel  Judah,  to 
recover  a  sum.tif  money,  now  in  the  hands  of  the  Administrator 
General,  whic^they  allege  to  be  the  residue  of  the  testator's 

O)  I T.  »J,R,  28ft  *  (4)  9  CI.  &  P,  356.  *     4 

m  5  Krav*  177.  U)  3  Hire,  4B4  ;  S.  C,  2  FhUL  5M. 

f3)  7  Sin^MS.  *  .  T      "* 
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1870       estate,  and  which  they  claim  under  the  following   clause  in  the 

Bzeiubl     testator'8  will : — "  And  what  may  remain,   after  payment  of  the 
Judah      above  mentioned  sums  as    well  as  all  the    debts,  shall  remain 
Aakos  Hye  un(^er  the  control  of  my  brother,  Sassoon  Ezekiel  Judah,  and  my 
Nussebm    brother  Joseph  Ezekiel  Judah,  for  the  purpose  of  defraying  there- 
Judah.     with  the  expenses  for  tho  year,  and  making  charitable   distribu- 
tions as  commanded,    and   giving  alms  for  my   spiritual  benefit 
according  to  their  judgment." 

I  divide  thia  bequest  into  two  parts.  I  think  that  down  to  tho 
word  "  commanded"  the  testator  is  speaking  pi  the  expenses 
and  charitable  distributions  which  the  witnesses  say  are  consi- 
dered necessary  according  to  tho  tenets  of  their  religion,  and 
which  are  confined  to  the  first  year  after  the  testator's  death.  In 
the  remainder  of  the  sentence  he  is,  in  my  opinion,  speaking  of 
such  giving  of  alms  after  the  year  has  expired  as  (though  not 
necessary)  is  beneficial  to  tho  soul  of  the  testator. 

The  defendants  all  contend  that  tho  bequest  fails.  They  are 
not  agreed  as  to  what  becomes  of  tho  residue  if  this  be  so 
held,  but  that  question  is  not  now  before  me. 

It  has  been  hold    here,  and  for  the  purposes   of  this  case  I 
adopt  that  holding,  that  the  English  rule  of  law  which  prohibits, 
■     the  bequest  of  money  to   superstitious  uses  has    no  application 
in  this  country. 

It  has  also  been  assumed,  on  all  hands,  in  the  courso  of  this 
argument,  and  for  the  purposes  of  this-  case  I  assume  it  also 
that  because  the  English  Court  of  Chancery  departs  from  its 
ordinary  rules  where  charitable  bequests  are  concerned,  and 
undertakes  to  see  them  carried  into  execution  however  indefi- 
nite they  may  be,  this  Court  should  do  the  same  under  similar 
circumstances. 

Notwithstanding  these  wide  assumptions  however  in  favor 
of  the  bequest,  I  still  think  that  part  of.  it  which  appropriates 
the  residue  to  giving  alms  for  the  testator's  spiritual  benefit 
ought  not  to  be  considered  valid.  This  is  not  a  purely  chari- 
table bequest.  The  ultimate  object  of  the  bequest  is  the  testa- 
tor's Own  spiritual  benefit.  If,  therefore,  the  bequest  were  to  be 
held  valid,  this  Court,  in  performing  its  duty  of  superintending 
the  adn^iistration  of  the  trust,  would  have  to  try  every  appli- 


i 
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cation  or  proposed  application  of  the  funds  by  two  distinct  tests.        mo 
It   would   have   to  ascertain,   first,  whether  it  was  "  a  giving  of      J°SEPH 

J_J  MA  ft  JV  1.  XL  Ll 

alms/'  and  secondly,  if  it  was  such  a  giving  of  alms  as  would  be     Judah 
for   the  testator's   spiritual  benefit  in  accordance  with  the  doc-  ^aron  Hye 
trines  of  the  Jewish  religion.  Wo  have,  therefore,  a  vague  bequest,     Nusseem 
with  a   vague  restriction  upon  it.     Whether  or  no,  if  this  Court     Judah. 
were  to  make  tho  attempt,  it  could   ascertain    what   giving  of 
alms  would,  and  tfhat  giving  of  alms  would  not,  be  for  the  testa- 
tor's spiritual  benefit,  I  am  hardly  in  a  condition  to  say.     But  as 
I  understand  the  English  cases,  that  is  not  the  kind  of  inquiry 
which  even  the  -English  Court  of  Chancery  will  undertake,  and 
if   it  would   not  be  undertaken  there,    I  should  certainly  say  it- 
ought  not  to  be  undertaken  here. 

Whether  or  no  the  bequest  is  valid,  so  far  as  it  relates  to  the 
expenses  and  charitable  distributions  within  the  year  which/ 
under  the  Jewish  religion,  are  said  to  bfc  considered  necessary,  is 
a  point  which  does  notarise  in  this  case  ;  and  I  wish  it  to  be  clearly 
understood  that  I  express  no  opinon  upon  it.  I  think  that,  foj? 
tho  decision  of  that  point,  other  principles  would  have  to  be 
taken  into  consideration  than  those  which  are  involved  in  the 
case  before  me. 

All  I  now  hold  is  that,  so  far  as  the  bequest  to  the  plaintiffs 
relates  to  giving  of  alms  for ,the  testator's  spiritual  benefit,  it  is 
void  for  uncertainty;  that  so  far  as  it  relates  to  other  njatters, 
they  wore  all  to  be  performed  within  the  year  of  his,  the  testator's, 
death,  which  year  has  expired.  The  plaintiffs,  therefore,  cannot 
claim  the  fund  now  in  the  hands  of  the  Administrator  General, 
anA-the  suit  will  bo  dismissed.  Tho  costs  of  all  parties  as  be- 
tween   attorney    and    client    will    be  paid  out  of  the  fund  on 

ficale  No.  2. 

n  Judgment  for  defendants* 

Attorney  for  the  plaintiffs  :  Mr.  Carapiet. 

Attorney  for  Ongshooprokash  Gangooly,  guardian  for  the 
infant  defendants,  A.  H.  N.  E.  Judah  and  P.  N.  Judah :  Baboo 
W.  C.  Bonnerjffi. 

Attorney  for  the  Administrator  General :  Mr.  Dover. 
Attorney  for  Sarah  Bolilios ;  Mr.  Moses.  , 
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Before  SirRishard  Couch,  Kt,  Chief  Justice,  Mr,  Justice,  L.  S.  Jackson,  and 

Mr.  Justice  Glover. 
THAKUE  JIBNATH  SING  (Plaintiff)  v.  THE  COURT  OF  WARDS 

AND  ANOTHER  (DEFENDANTS). 

THE  COURT  OF  WARDS  (one  of  the  Defendants)  v.  THAKUR 

JIBNATH  SING  (Plaintiff).* 

Hindu  Law — Inheritance — Mitaksli/zra—Great-GraneUon — Sapinda— 
Gentile — Bandhu — Cognate — Fathers  Sister's  Son. 
The  great-grandson  of  tho  great-great-great-grandfather  of  the  deceased  is, accord- 
ing  to  the  Mitakshara,  a  nearer  heir  to  the  deceased  than  his  father's  sister's  son. 

This  was  a  suit  for  recovery  of  possession  of  the  Raj  and 
immoveable  property  in  Pergunnas  Ramghar,  &c,  on  the  ground 
of  title  by  inheritance. 

The  following  pedigree  will  show  the  state  of  the  parties  and 
the  relation  in  which  they  stood  to  the  deceased  Baja  Triloke- 
nath  Sing : 

Common  Ancestor 
Tez  king. 

I 


1st  wife. 

Paresnath  Sing. 

In  wiinath  Sing. 

Sidaath  Sing. 


f 


2nd  wife* 

BodheSiD* 

Janardan  Sing. 

Barmnarayan  Sing, 
Defendant. 


I 


Ramitath  Sggg. 


I 


Latchminatb  Sing-  Shambnnath  Sing.  Hiintiff's  mother. 

Plaintiff.  Trilokcnatb  Sing. 

The  defence  set  up  was  (inter  alia)  that,  according  to  the  family 4 
usage,  the  plaintiff  was  not  entitle^  to  the  possession  of  the  dis- 
puted Baj  in  the  presence  of  the  defendant,   who  was   the   heir 
and  the  rightful  proprietor. 

The  Deputy  Commissioner  held  that,  according  to  the   Mitak- 
shara, a  sapinda  had  a  right  to  inherit  before  the  iq,ndhu8  ;  and 

*  Regular  Appeals,  Nos.  82  and  120  of  1869,  from  tho  docree  of  thfe  Deputy 
Commissioner  of  Lohardagga,  dated  the  24  th  February  1869. 

■ 
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that  as  the  plaintiff  was  a  bandhu,  and  the  defendant  a  .  sapinda 1870 


to  Trilokenath,  the   plaintiff  was  not  entitled  to  succeed.    He,  jIBNATH  SlKQ 
accordingly,  dismissed  the  plaintiffs  suit  T      *• 

The  plaintiff  appealed  to  the  High  Court.  Wards. 

Mr.  Mackenzie  (Baboos  Kaliprasanna  Butt^  Shamlal  Mitter, 
and  Mahendralal  Seal  with  him),  for  the  appellant,  contended 
that,  according  to  the  Mitakshara,  the  plaintiff  was  entitled  to 
succeed  to  ihe  property  in  preference  to  the  defendant,  and 
cited  Mitakshara,  Chapter  II,  Section  2,  verse  1;  Chapter  II, 
Section  10,  verse  3;  Chapter  I,  Section  1,  verse  5;  Sheo 
Sahai  Sing  v.  Omed  Koonwur  (1);  Chapter  II,  Section  10, 
verse  2.  The  Judgment  of  the  lower  Court  proceeded  upon  the 
hypothesis  that  all  gentiles  take  before  bandhus;  but  a  great  - 
giandson  has  no  place  in  the  line  of  succession — Mitakshara, 
Chapter  II,  Section  2,  verses  1,  2;  Vivada  Chintamanl,  para-  * 
graph  9;  ^Mitakshajpa,  Chapter  II,  Section  5;  Butcheputty  Butt 
Jha  v.  Rajundemarain  Bae  (2)*x  Smriti   Chandrika,  209,  verse  7. 

Baboo  Kaliprasanna  Butt  on  the  same  side. — The  Mitak- 
shara does  not  go  beyond  son  and  grandson — Chapter  II, 
Section  5,  verses  2, 4,  5.  Sons  do  not  mean  all  descendants, 
for  then  "  their  issue"  would  be  a  tautology.  The  word  in  the 
original  for  issue  is  Sunava.  Reading  these  Sections  together 
it  would  appear  that  a  complete  enumeration  has  been  given, 
for  the  law  was  promulgated  by  the  sages  to  avoid  dispute. 
Gotroja  does  not  mean  every  one  born  in  the  family.  It  iB  ex* 
plained  in  Chapter  II,  Section  2,  verses  4,  5%  The  commentary 
of  Subhadini  on  the  words  of  verse  1,  Section  6,  Chapter  II, 
MifcSks^ra,  distinctly  gives  the  enumeration.  This  is  quoted  by 
Colebswke  and  West  and  Buhler.  The  interpretation  of  Putra 
m  Butcheputty  Butt  Jha  v.  Bajundemarain  Bae  (2)  is  not 
correct.  He  cited  Lalcsmibai  t.  Jayaram  Sari  (3),  Chowtreea 
Bun  Murdun  Sein  v.  Sahib  Purlad  Sing  (4),  Collector  of  Tvrhoat 
v.  HwraPershad  Mohunt  (5). 

(1)  6  Sel.  Re^301.  (4)  7  Sel.  Rep.  292. 

(2)  2  Moore's  I.  A.,  132.  (5)  7  W.  R ,  500. 

(3)  6  Bom.  H.  C.  Hep.,  152.     ' 
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1870  Baboo   Annada    Prasad     Banerjee    (Baboos   MaJiesh   Chandra 

JiBNATHtiuia  Wwwdry  »ni  Ramesh  Chandra  Mitter  with  him),  for  ,the  res- 
v.  pondent,  contended  that  Gotroja  means  *'  sprung  from  the  Same 
H^A^gTOF  family/'  The  Mitakshara  lays  down  only  certain  principles  to 
regulate  succession,  but  does  not  give  an  exhaustive  list  of  heirs. 
Mitakshara,  Chapter  II,  Section- 3,  verse  3:  "To  the  nearest  sapin- 
da,  the  inheritance  next  belongs."  Gentiles  sprung  from  the  same 
family  are  divided  into  two  classes — those  connected  by  pinda 
(funeral  cake),  and  those  connected  by  libatign.  Chapter  II, 
Section  5,  verse  5  gives  the  manner  of  the  succession  of  those 
connected  only  by  libation  of  water;  the  great-grandson  is  not 
mentioned  in  the  list.  There,  the  meaning  of  son  is  plain; 
the  author  was  dealing  only  with  the  " nearest  sapinda.".  But 
a  great-grandson  is  a  remote  sapinda,  for  he  offers  only  pindas  to 
two  of4ho  ancestors  of  the  deceased,  whereas  a  grandson  offers 
pindas  to  three  ancestors  of  the  deceased  conferring  greater  benefit. 
Keeping  in  mind  that  the  sapindas  would  succeed,  the  author 
enumerates  only  two  in  descent  of  each  sapinda.  The  great-grand- 
sou  comes  in  after  exhausting  the  ascending  line  to  the  seventh 
degree— Grady's  Hindu  Lnw,  page  227.  The  father,  grandfather, 
and  great-grandfather,  are  the  nearest  sapindas.  The  other 
ancestors  are  partakers  of  the  lape  (or  wipings  of  the  husa  grass). 
The  grandfather's  son  can  offer  pinda  to  his  grandfather,  great- 
grandfafher,  and  great-great-grandfather.  The  great-grandfather's 
son  offers  pinda  to  his  great-great-grei't  grandfather.  But  the 
great-grandson  of  the  grandfather  would  offer  lape  to  the  great 
great-grandfather.  In  Amrita  Kamari  Debi  v.  Lalchinarayan 
Chuckerbvity  (1),  it  has  been  held  that  the  list  of  bandhns  is  not 
exhaustive — citing  Parasara  Madhava.  This  shows  thai  #nly  the 
principle  had  been  laid  down.  Yajnavalkya  himself  declared  that 
the  gentiles  would  take  before  cognates.  Chapter  II,  Section  3, 
verse  3,  Mitakshara,  adopts  the  principles  of  Menu.  The  brother 
of  the  whole  blood  takes  before  the  brother  ol  the  half  blood. 
Whether  the  word  pinda  means  "  funeral  cake'*  or  "  body,"  the 
principle  is  not  altered.  First  the  gentiles  would  take,  then  the 
cognates.    The  plaintiff  is  only  a  cognate,  whereai  the  defendant 

(0  2B.  L.  R..  f.  B.,28. 
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is  a  gentile.    Menu,  Chapter  V,  verse  6  defines  a  sapinda.  Menu,       1870 
Chapter  IX,  verse  186  :     The  word  "  son"  as  used  in  the  Mitak-  T  Tha,^» 
shara  is  a  generic  term,    meaning    "  descendants  : "  see  note  to         tv 
verse  8,  Section  I,    Chapter    I,    Mitakshara.     He    then    cited  Th^2S5l  " 
1  Strange's  Hindu  Law,  p.  145  ;  3  Colebrooke's  Digest  page  33  ; 
Skoodhyan  v.  Mohan    Panday    (I),  DurooSing  v.  Bai  Sing  (2)9 
and  Agur  Singh  v.  Bam  Singh  (3). 

Baboo  Kaliprasanna  Dutt  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Couoh,  C.  J.— This  is  an  appeal  from  the  decision  of  the 
Deputy  Commissioner  of  Lohardagga,  dismissing  the  plaintiff's 
suit  with  costs.  The  suit  was  brought  to  obtain  possession  of  the 
Ramghar  estate,  as  heir  to  Trilokenath  Sing  deceased.  The  plain- 
tiff is  the  son  of  the  sister  of  Trilokenath' s  father,  and  the  defend- 
ant, Barmnarayan,  is  the  great-grandson  of  the  great  grandfather 
of  the  grandfather  of  Trilokenath  ;  and  the  main  question  which 
has  been  raised  in  this  appeal  is,  whether  the  plaintiff  is  under 
the  law  contained  in  the  Mitakshara,  the  heir  to  the  deceased 
Trilokenath,  in  preference  to  Barmnarayan,  it  being  assumed  that, 
by  the  custom  of  the  family,  the   defendant,  Maharani  Hiranath 

* 

Kumari,  the  mother  of  the  deceased,  is  incapable  of  inheriting. 
The  argument  for  the  plaintiff  has  been  rested  upon  the  inter- 
pretation, which  it  is  contended  should  be  put  on  the  5th  Section 
of  the  2nd  Chapter  of  the  Mitakshara;  and  it  is  said  that  in  that 
section  ^he  author  refers  to  the  text  in  Section  1,  verse  2,  and 
enumerates  the  heirs ;  and  that  only  those  are  gentiles  (Ootrajaa) 
tvho  come  within  the  scheme  of  Section  5,  by  which  it  is  said 
the  collateral  succession  is  limited  to  the  grandson  of  the  com- 
mon ancestor,  the  degrees  being  reckoned  in  the  direct  line, 
and  on  failure  of  {£iese  the  cognates  succeed.  Thus  Barmnarayan, 
who  is  a  great-grandson    of    the    common    ancestor    would  be 

(1)  8.  D.  A.,  N.^W.  P.,  1863,  134.         (3)  2  S.  D.  A.,  N.  W.  P.,  1865,  4, 
i2)  Id.,  1864,  b2L 
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1870      excluded ;  and  tie  plaintiff,  who  is  the   nearest  cognate,  entitled 

JiKCAraUSwG  to  tte  inheritance. 

Th  o\ir  Before  noticing  the  decided  cases  npon  the  point,  we  think  we 

Wabm.      had  better  consider  the  text  of  the  Mitaksbara. 

In  Chapter  II,  Section  1,  verse  2,  the  rule  of  Tajnavalkya 
is  given :  "  The  wife,  and  the  daughters  also,  both  parents, 
brothers  likewise,  and  their  sons,  gentiles,  cognates,  a  pupil,  and 
a  fellow  student;  on  failure  of  the  first  among  these,  the  next 
in  order  is  indeed  heir  to  the  estate  of  one  who  departed  for 
heaven  leaving  no  male  issue.  This  rule  extends  to  all  (persons 
aud)  classes." 

In  Section  5,  the  author  having,  in  the  previous  sections,  com- 
mented on  the  right  of  the  wife,  the  daughters  and  the  daughters' 
sons,  the  parents  and  the  brothers,  proceeds  to  comment  on  the 
succession  of  the  gotrojas,  or  gentiles.  In  the  first  place  the 
paternal  grandmother  takes  the  inheritance,  and  on  failure  of 
her  "  the  paternal  grandfather,  the  uncles,  and  their  sons"— (Sec- 
tion 4)  :  "  On  failure  of  the  paternal  granfather's  line,  the 
paternal  great-grandmother,  the  great-grandfather,  his  sons, 
and  their  issue  inherit" — (Section  5.)  It  is  argued  that  the 
author  thus  limits  the  inheritance  to  the  grandsons  of  the  paternal 
grandfather  and  paternal  great-grandfather;  and  that  the  words 
which  follow — "  In  this  manner  up  to  the  seventh  degree  must 
be  understood,  the  succession  of  kindred  belonging  to  the  same 
general  family," — apply  the*  same  rule  to  the  descendants  of 
remoter  ancestors.  If  this  be  the  interpretation,  the  author  of  the 
Mitakshara  does  not  expound  the  text  of  Yajnavalkya  by 
stating  the  order  in  which  the  gotrojas,  or  gentiles,  ave  to  suc- 
ceed, but  he  makes  a  different  rule  of  succession  by  which  soine 
of  them  are  altogether  excluded  from  the  inheritance,  the  text 
of  Yajnavalkya  being  thajfc,  on  failure  of  the  gentiles,  the  cog- 
nates (the  next  in  order)  are  to  suceceed. 

It  is  reasonable  to  suppose  the  author  intended  to  state  the 
order  of  succession  among  gotrojas  rather  than  to  introduce 
adifPeront  rule ;  and  it  has  been  suggested  in  the  argument 
for  the  respondent  that  the  making  the  enumeration  in  the  col- 
lateral lina  cease  at  the  grandsons   is  explained  by  the  offering 
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of  funeral  oblations.    It    is  argued   for    the  respondent  that  as       1870  , 
the  sapinda$  are  of    two  grades,    the    nearer  who  offer  and  par*      Thakto 
take  oipinda  (the  rice   ball)  entire,    and  the   remoter  who  offer  JiB*A*fl  Snw 
and  partake  of  merely    the  wipings    of  the  hands.     The  author,  The  Court  o» 
keeping   in  mind    the  text    he  had    before    cited    in  Section  3, 
verse  3,  and    Section    4,   verse  5 :     "To    the  nearest    sapinda 
the   inheritance  next   belongs/'  enumerates  the  sapindas  in  the- 
order  of  propinquity,  omitting  the  great-grandsons  of  the  father, 
of  the  paternal  grandfather,  and    of    the  paternal    great-grand- 
father, because  they  are  remoter  than  the   kindred  he  mentions. 
And  the  passage  in  Subhadini  translated  in  the  note  at  page  144, 
West  and   Buhler    is    consistent  with   this.     It  is  "  on    failure 
of  the  father's  line,  the  line    of  the  father    (must  be  understood 
to)  end  with  the  brothers  and  their    sons,"  which  may  mean  for 
the  purpose  of  determinining   who  are  the  nearest  sapindas.     It 
cannot  be  supposed  that  it  was    intended-  entirely  to  exclude  the 
father's  great-grandson,    and  that  the    inheritance  should  go  to 
another  family. 

That  the  5th  section  was  not  intended  to  be  an  exhaustive* 
enumeration  of  the  gotrojas}  but  only  a  statement  of  the  order 
in  which  they  would  take  seems  to  be  the  interpretation  which 
is  consistent  with  the  text  which  was  being  expounded,  and  with 
the  ruling  principle  of  the  Hindu  law  of  inheritance,  and  ought 
to  be  preferred..  But  the  question  is  really  settled  by  the  decision 
m  Rutcheputty  Dutt  Jha  v.  Rajundernarain  Roe  (1)._  It  was  there 
held  that,  by  the  Hindu  law  in  force  in  Mithila,  the  party  in 
possession  being  descended4  in  the  sixth  degree  in  the  paternal 
line  was  to  be  preferred  to  the  maternal  line.  At  the  close  of 
the  judgment  it  is  said  that  the  Mithila  law  was  against  the 
claim  of  any  relation  on  the  mother's  side  till  those  on  the 
father's  side  to  the  seventh  degree  have  been  exhausted.  Some 
of  the  authorities  quoted  in.  that  case,  the  Yivada  Chintamani, . 
«fid  Yivada  Chandra,  for  instance,  do  not    belong  to  the  Benares. 

'school,  by  the  law  of  which  the  case    before  us  is  governed  ;  but 
this  is  not  a  point    upon   which    there    appears  to  have  been- a. 

(1)2  Moore's  I,  A.,  1331 
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1870      difference  between  the  Mifchila    and  Benares  schools.    In  Mussal 
livsiAXBVaimmut  VigDnyi  v.    Bhatan  Lai    (1),    ifc  was    held  by  Mr.  Justice 

t>.  (1)  Before  Mr%  Justice  L.  8.  Jackson  and    such   evidence   as  they   had  to  adduco, 

^WawS  °*                  Mr'  Jwtiee  Mitter-  **    seemes  to    me  that    the    evidence 

is  all  one  way,  and  that  the  testimony 

MUSST.  DIGDAYI  and  others  (Plain-  of  the  witnesses    on  the    defendant's 

HFis)  v.  BHATAN  LAL,  alia*,  BHATU  side,    is,    generally    speaking,    wholly 

LALand  others  (Defhnd ants).*  unimpoached.    It    cornea,  in   a   great 

part,  from  persons  who  were  relations 

The  Uth  May  1869.  of  the  family,  and  their  credit  is  in  no 

way    attacked.    There    are,    as  it  is 

Mr.  liontriou    (with  him  Mr.  B.  E,  inevitable  there  mnst  be,  certain    in- 

Twidale    and    Baboo     Hem    Chandra  accuracies  and  discrepancies   in  points' 

Banerjee)  for  appellants.  of  detail  of  a  lengthy  pedigree  which 
Mr.    Paul  (with  him  Baboo*  Anuhul    they    undertook    to   set  oat  ;  bat  the 

Chandra  Jfookerjee,  Srinath  Dass,  and  principal   fact   still   remains    that  the 

Nil  Madab  Bein)  for  respondents.  defendants,  who  are  eleven  persons,  are 

sworn  to  have  descended  from  Bhawa- 
Jaokson,  J. — This  case  was  before  ni  Sing  who  is  also  the  ancestor  of 
ns  on  the  17th  of  November  last,  and  the  plaintiff's  through  the  maternal 
we  sent  it  down  to  the  Principal  Sad-  line,  and  that  no  effort  whatever  has 
der  Ameen,  in  order  to  his  trying  an  been  made  to  show  who,  if  not'  Bhaw- 
issue  of  fact  which ,  had  been  pretor-  ani  Sing,  was  the  progenitor  of  all 
mitted.  He  has  now  returned  his  these  persons.  In  that  state  of  things 
finding,  and  that  finding  is  in  favor  we  cannot  hesitate  for  a  moment  to 
of  the  defendant ;  that  is  to  say,  he  say  that  the  defendants  have  made  out 
reports  to  us,  upon  the  evidence,  that  the  descent  which  they  claimed, 
the  defendants  are  descended  in  tho  That  being  flOj  we  have  to  enquire 
degree  in  which  they  state  themselves  what  the  rule  of  Hindu  law  appli- 
to  be  from  Bhawani  Sing,  the  cable  to  such  a  case  is.  I  confess  that 
common  ancestor  of  the  plaintiffs  an£  I  feel  myself  very  much  comforted 
the  defendants.  The  evidence,  upon  and  assured  by  the  presence  in  this 
which  that  finding  has  been  based,  case  of  Mr  Justice  Mitter,  but  even 
has  been  read  to  us  and  commented  if  it  were  not  so,  the  language  of  tho 
upon  by  tho  learned  Counsel  for  tho  Mitakshara, Chapter II,  Sections,  clans- 
appellant,  cs  5  and  6,  and  section  6,  clause  1, 
The  learned  Counsel  has  very  can-  appears  to  be  perfectly  .unmistakeable. 
didly  admitted  the  difficulties  with  The  5th  clause  of  seotion  6  says, 
whiohhehas  to  contend  in  this  case,  "On  failure  of  the  paternal  grand* 
and  his  comments,  I  think,  have  father's  line,  the  paternal  great -gran*}? 
been  of  a  very  fair  and  proper  mother,  the  great  grandfather,  his  wssi 
character.  At  the  same  time  I  am  and  their  issue,  inherit.  In  this 
bound  to  say  that  upon  those  points  manner  must  be  understood  the;  feno- 
on    which    both     parties   have    given  cession  of    kindred   belonging    to  the 

*  Regular  Appeal,  No.  332  of  1867,  from  a  decree  of  the  Subordinate  Judge  of 
Zillrf  Paina,  dated  the  27th  August  1867. 
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Jm  SL  Jackson  and  Mr,  Justice  Mitter,  that  genfcflea  must  be        1870 
exhausted  before  fcbe  cognates  can  succeed.     There  are  several 
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dedi&ions  in  the  North-Western  Provinces  upon  the  law  accord-  Jibnath  swg 

ing  'to  the  Benares  school.  In  Duroo  Sing  v.  Rai  Sing  (1),  th*  Court 
it  was  held  that  though  the  great-grandson  of  the  paternal  Wards. 
great-grandfather  of  the  last  male  owners  are  not  expressly 
enumerated  by  Sir  W.  Macnaghten  as  heirs  according  to  the 
law  as  current  in  Benares,  yet  they  are  entitled  to  inherit.  la 
Agu+  Singh  v.  Bam  Singh  (2),  it  was  also  held  that,  in  the  tracts 
governed  by  the  Benares  law,  a  great-grandson  is  included 
among  near  heirs,  and  several  previous  decisions  to  the  same 
effect  are  quoted  at  page  1 L  In  that  case  both  the  claimant8 
and  the  decased  appear  to  have  been  in  the  fifth  degree  from  the 
common  ancestor.  There  is  another  decision  in  the  same  Court 
— Shoodhyan  v.  Mohan  Panday  (3). 

In  the  Bombay  Presidency,  the  same  construction  has  been 
put  on  the  Mitakshara,  and  the  series  has  been  considered  by 
the  shastrees  as  not  exhaustive,  nor  intended  to  exclude  to  others 
than  those  named,  but  only  as  an  exemplification  of  the  general 
doctrine — Digest  of  Hindu  Law  by  West  and  Buhler,  Book  I, 
page  137.  It  was  also  recognized  as  the  law  under  the  Mitakshara 
in  Bany  Srimuty  Debeah  v.   Bany  Koond  Luta    (4),     We  are, 

* 

therefore,  clearly  of  opnion  that  the  appellant  is  not  entitled  to 
the  inheritance  in  preference  to  the  respondent  Barmnarayan,  and 
that  the  decision  of  the  lower  Court  on  this  point  is  right.  As 
regards  that  part  of  the  case  which#is  described  in  the  plaint,  and 

earn*  general  family  and  connected  by  two  very  simple  texts  that  we  must 

funeral  oblations" :  and  the  6th  clause  exhaust   the   gentiles  before     the  cog* 

of  section  5  says   "if  there  be  none  nates   can    succeed.     I    think,    there- 

ftaoh,     the     succession     devolves    on  fore,  that   the    plaintiff's  case   wholly 

kindred    connected     by    libations  of  fails,    and     that      the    judgment    of 

water,   and    they     must    be    under-  the   lower    Court    must    be  affirmed 

stood    to     reach     to   seven     degrees  with  coats. 

beyond     the    kindred     connected    by 

funeral  oblations  of   food,   or  else,  as  Mrrrea,     J. — I     am    of      the     same 

far  as  the  limits   of  knowledge  as  to  opinion. 

.birth    and    name    extend:"    and    in  (1)  S.  D.  A.,  N.  W.  P.,  1864,  &21 . 

section    6,  clause  1,  it  is  said:— "On  (2)  Id.,  1865,  & 

failure  of  gentiles,    the  cognates  are  (8)  13., 1863,  134. 

heirs/'    It  is  quite  dear  from  these  (4)  4  Moore's  I.  A.,  292. 
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1870     ja  called  in  the  grounds  of  appeal  the  constitution  of  an  heir  by 
Thakub     appointment,   we  need    only    say  that    taking  the  evidence  of 
v  Maharani  Prem  Kumari  to  be   entirely  true,  there  was  no  adop- 

TusOoustof  tion  nor  anything  which  would,  by  Hindu  law,  alter  the  status 
of  the  plaintiff,  and  give  him  any  other  right  of  succession  than 
he  had  as  the  father's  sister's  son.  The  question  between  the 
Maharani  and  the  defendant  Barmnarayan  is  the  subject  of 
another  suit.  As  between  the  plaintiff  and  Barmnarayan,  the 
decision  of  the  lowar  Court  is  right,  and  the  appeal  must  be 
dismissed  with  costs  as  against  the  second  and  third  respond- 
ents, but  without  costs  as  against  the  first  respondent,,  the 
Court  of  Wards. 

In  No.  120  of  1869,  the  Court  of  Wards  has  appealed  solely 
on  the  question  of  the  amount  allowed  for  costs.  This  is  a 
matter  in  which   we  think  we    ought   not  to  interfere,  and  that 

appeal  must  be  dismissed  without  costs* 

Appeal  dismissed* 


1870 
Feb.l- 


[ORIGINAL  CIVIL.l 

Before  Mr.  JuHioe  MacphersotK 

S.  M.  KAMINI  DEBI  v.  RAM  LOCH  AN  8IOKAR, 

Redemption,  Equity  of  "-Purchase  by   Mortgagee— Mortgagor  andMortgw- 

gee^-Truetee* 

£.  D. ,  a  Hindu  widow,  by  deed  appointed  R.  S.  to  be  her  general  mooktear,  for 
the  conduct  of  certain  suits  in  her  name,    which  were    pending  in  respect  of  the- 

estate  of  her  deceased  hosband.     By  this  deed,   dated   September  25th,  1868,  she 
covenanted  to  repay  him,  within  two  months  of  the  successful  termination  of  the 
suit,  "  all  moneys  properly  disbursed  by  him  on  her  account,  <ko ;"  and  also  to  pay 
him  an  additional  sum  as  remuneration  to  himself..    B.  £k  entered'  on  the  oondnot 
of  her  business,  and  advanced  certain  moneys  on  her  account,  and  in  October  1869,. 
K.  D.  executed  in  his  favor  a  second  deed  by  which  she  mortgaged*  to  hinvher  share 
in  the  estate  of  S.  H.,  deceased,  which  was  in  tin  hands  of  his  ereoutora, "  and  my 
**  decrees  24  and  25  in  the  Zillah  Court,  and  the  decree  in  the  Supreme  Conrt 
"  and  the  right  and  interest  of  all  the  said  decrees  and1  air  other  real  and  personal 
"*  properties  belonging  to  the  said  estate."    By  a  decree  of  the  High  Ooirt    of 
28th  July  1862,  in  one  of  the  write   brought  by  K.  IX,  the  estate  of  B.  EL  was 
declared  to  consist  of  a  share  of  a  certain  talook,  of  a  share  of  a  house  in 
Calcutta,  and  of  a  certain  snm  of  money  ;  and  K.  D.  was  declared  tabs  entitled 
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to  one  moiety  thereof.    K,  D.  afterwards  obtained  an  order  for  possession,  and         1870 
held  possession  of  the  said  talook  until  August  1866.  B.  S.  continued  the  oondnct  8.  M.  Kahini 
of  K.  D.'b  business,  and  advanced  more  money  on  her  account,  in  respect  of  which         Debi 
on  May  31st,  1865,  he  brought  a  suit  against  her,  and  on  September  21st  1865f    wAM^CHAM 
obtained  a  decree  in  his  favor.    Under  this|decree  he  attached  the  right,  title,and      Sjkkar. 
interest  of  K.  D.  in  the  estate  of  B.  H  ;   and  on  25th  June  1866,  it  was  put    np 
for  sale,  and  purchased  by  B.  S.  himself.    In  a  suit  brought  by  K.  D.  against  R* 
8.,  among  other  things,  for  an  account,  held,  that  B.  S.  was  a  trustee  for  E,  D„  in 
respect  of  her  share  in  the  estate  of  B.  U.,  which  he  had  purchased  in .  execution 
of  his  decree. 

A  mortgagee  cannot,  properly,  in  ezeoution  of  a  simple  decree  for  money,  tho 
repayment  of  which  is  secured  by  mortgage,attach  and  sell  the  mortgagor's  equity 
of  redemption  in  the  property  mortgaged  j  but  if  he  do  so,  and  purchase  in 
himself,  he  becomes  a  trustee  for  the  mortgagor,  against  whom  he  cannot  acquire 
an  irredeemable  title. 

This  suit  was  brought  by  Kamini  Debi  in  forma  punperis  to  set 
aside,  as  haying  been  fraudulently  obtained,  a  decree  of  this 
Court,  dated  the  21st  September  1865,  tore-open  certain  settled 
accounts,  and  to  take  an  account  of  all  sums  received  by  the  de- 
fendant for  the  plaintiff,  and  of  all  sums  due  from  the  plaintiff  to; 
the  defendant,under  a  certain  deed  of  the  25th  September  1858 
to  have  it  declared  that  the  defendant  held  an  eight-anna  share 
in  a  certain  estate,  known  as  Talook  Abad  Ramlochanpur,  as  a 
trustee  for  the  plaintiff  ,*  to  ascertain  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  defendant's  having  committed  various 
breaches  of  the  agreement  contained  in  the  deed  of  the  25th 
September  1858  ;  and  to  obtain  an  order  that  the  defendant  do 
pay  such  damages,  and  do  specifically  perform  the  agreement  so 
for  as  it  remains  to  be  performed,  f . 

Mr.  Kennedy  and  Mr.  Piffard  for  the  plaintiff. 

Mr.  Marvndin  and  Mr.  Branson  for  the  defendant. 

In  1858,  the  plaintiff  was  deeply  immersed  in  litigation  con- 
nected with  the  estate  of  her  deceased  husband,  Nilmani 
Haldar.  The  principle  suit  was  one  in  the  Supreme  Court  for 
the  administration  of  the  estate  of  Ramchandra  Haldar,  her  hus- 
band's father  ;  and  in  that  suit,  a  decree  for  an  account  had  been 
made.  There  were  also  some  other  suits  pending  iu  the  Court  of 
the   24-Pergunnast  and  relating  to  the    estate  of  Ramchandra 
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• 
*87o       Haldar.    The  plaintiff's  attorney  in  the  suit  in  the  Supreme  Court 

S.  M.  Kamini  was  Mr.  W.  P.  Gillanders,  who  is  also  her  attorney  in  the  present 
v.  suit.     That  suit  was  in   the  first  instance  managed  for  Kamini 

Rahloohan  Debi,  and  carried  on  with  funds  supplied  by  one  Sarada  Prasad 
Mitter,  who  however  disappeared  from  the  scene  in  1858,  when 
upon  a  charge  of  forging  and  uttering  made  against  him  by 
Kamini,  he  was  committed  for  trial  at  the  Sessions,  where  he  was 
afterwards  convicted  and  sentenced  to  transportation.  Kamini 
being  herself  without  means,  recourse  was  then  had  to  the  defen- 
dant, Ramlochan  Sirkar,who,after  some  negotiation, was  appointed 
her  general  mooktear  for  the  conduct  of  all  her  suits,  and  under 
took  to  supply  her  with  funds  for  carrying  on  the  same ;  and 
a  deed  was  executed  by  her  to  that  effect. 

By  this  deed,  the  plaintiff  covenanted  to  pay  back  to  Ram- 
lochan, within  two  months  after  the  successful  termination  of  the 
suit,  "  all  moneys  properly  disbursed  by  him  on  her  account  for 
"  costs  of  suit,  maintenance  or  otherwise,  with  interest  at  12  pep 
"  cent.'1  and  also  to  pay  to  him  an  additional  sum  of  rupees  18,000 
by  way  of  remuneration  for  his  labor  and  trouble  in  the  manage- 
ment of  her  said  several  suits  and  affairs  and  business.  The 
deed  concluded  by  the  parties  binding  themselves  in  a  penalty  of 
rupees  50,000  to  carry  out  its  terms.  The  deed  was  executed 
by  Kamini  Debi  on  the  25th  September  1858,  in  the  presence 
of  Mr.  Gillanders,  who  explained  it  to  her,  and  who  signed  it  as 
an  attesting  witness. 

Bamlochan  immediately  entered  upon  his  duties,  and  expended 
cousiderable  sums  on  Kamini's  behalf.  This  appears  from  a 
Bengali  mortgage  deed  which  Kamini  executed  about  a  year 
afterwards.  This  deed  was  dated  the  28th  of  October  1859.  It 
recited  the  agreement  entered  into  in  1858  ;  and  that  in  pursuance 
thereof,  Ramlochan  had  already  paid  rupees  9,416  on  Kamini's 
behalf  It  then  continued  : — "  Whatever  expenses,  agreeably  to 
the  conditions  of  the  said  agreement,  either  you  or  your  represent- 
atives will  pay  on  my  account  up  to  the  time  of  the  termination  of 
my  cases,  aud  whatever  expenses  you  have  been  paying  and  will 
pay,  for  such  of  my  cases  as  are  now  pending,  and  for  my  monthly 
allowance,  &c,  and  rupees  18,000  which  I  have  agreed  to  pay 
you  as  your  reward  agreeably  to  the  terms  of  the  said  agreement ; 
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fbr  all  these  sums  of  money,  which  I  have  no  other  means  to  re-       1870 
pay,  I  mortgage  to  you  the  estate  of  my  father-in-law,  the  late  S,  M.  Kamini 
Ramchandra  Haldar,  which  is  in  the  hands  of  the  executors,  and 
my  decrees,  Nos.  24  and  25,  in  the  Zilla  Court,  and  the  decree  of 
the  Supreme  Court,  and  the  right  and  interest  of  all  the  said 
decrees,  and  all  other  real  and   personal  properties  belonging  to 

the. said  estate  whatever  then  connected  therewith  in  any  place, 
with  these  conditions : — From  this  day  the  entire  property  con- 
nected with  the  estate  of  Bamchandra  Haldar,  and  the  right  and 
interest  in  the  said  decrees,  and  the  right  and  interest  in  such 
decree  as  may  be  obtained  hereafter  in  my  favor,  whatever  right 
I  have  now  and  shall  have  hereafter,  I  relinquish  ;  and  you  and 
your  representatives  are  vested  with  the  right  thereof.  Then 
Kamini  declared  that  she  should  have  no  power  to  intermeddle  in 
any  way  with  any  of  the  property  mortgaged ;  and  that  until  Rara- 
lochan's  money  was  paid  up,  she  should  not  be  able  to  make  a  gift 
or  sale  or  mortgage  to  any  other  person  of  any  part  of  the  property; 

after  which  came  the  following  passage  : — "  On  the  termination  of 
all  the  business  of  the  said  decrees  and  the  present  case,  whatever 
property  is  obtained  by  me,  will  come  to  the  hands,  and  continue 
in  the  possession  of  you  and  your  representatives  to  which  I  will 
raise  no  objections.  When  all  the  property,  after  the  termination  of 
all  my  cases,  comes  to  the  hands  and  possession  of  yourself  or  your 
representatives,  I  ormy  repsesentatives  will,  within  three  months 
settle  all  the  accounts  of  the  aforesaid  money  and  of  what  is  here- 
after expended,  pay  the  same,  together  with  the  interest  and  the 
amount  of  the  said  reward,  and  take  back  this  mortgage  deed,  to- 
gether with  the  estate.  Should  I  not  pay  within  the  said  period 
then  whatever  of  my  estate  remains  and  comes  into  your  hands, 
you  will  of  your  own  power  out  of  the  Court  (i.  e„  without 
having  to  come  to  the  Court)  sell  either  by  private  or  public 
sale,  and  realise  the  whole  of  your  money.  If  the  money 
expended  by  you  be  paia  up  by  the  sale  of  some  portion  of 
the  estate,  then  whatever  portion  of  the  estate  remains  will 
be  divided  into  two  equal  portions  between  us,  that  is,  I  will, 
get,  and  you  will  give  me  one  eigbt-anna  share,  and  the 
other    eight-anna    in    lieu   of  your  reward    rupees    of  18,000 
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1870       yon  will  take,  and  I  will  give."    This  deed  of  mortgage  also 


S.  M.  Kaxiki  was  executed  with  the  knowledge  and  approbation  of  Mr.#GiL 
0.  landers,  who  was  present  at  its  execution,  and  signed  it  as  an 
Rs?£S*N  attesting  witness. 

After  a  variety  of  proceedings,  by  a  decretal  order  of  the 
High  Court  of  the  28th  July  1862  made  in  the  administra- 
tion suit,  the  estate  of  Bamchandra  Haldar  was  declared 
to  consist  of  a  share  of  Talook  Abad  Bamlochanpur,  of  a 
share  of  a  honse  in  Calcutta,  and  of  a  certain  sum  of  money, 
and  it  was  declared  that  Kamini  Debi  was  entitled,  as  a  Hindu 
widow,  to  one  moiety  of  the  estate  of  Bamchandra  Haldar,  af- 
ter paymeut  of  debts  and  legacies,  Ac.  It  was  also  declared 
that  Bindubasini  Debi  (a  defendant  in  the  suit)  was  a  trustee 
for  the  estate  of  Bamchandra  Haldar  of  the  said  Talook  Abad 
Bamlochanpur  ;  and  it  was  ordered  that  the  estate  of  Ram* 
chandra,  including  the  talook,  should  be  sold  by  the  Court,  and 
the  proceeds  brought  into  Court,  and  further  that  the  receiver 
of  the  estate  should  be  continued. 

Under  this  decree  the  receiver  was  unable  to  get  possession 
of  the  talook  ;  aud  no  final  decree  in  the  administration  suit 
was  ever  made.  There  had  however  been  considerable  further 
litigation  concerning  the  talook  in  the  Courts  of  the  24- Per- 
gunnas  and  the  appellate  side  of  this  Court,  In  one  suit 
the  receiver  joined  Kamini  Debi  in  suing  for  possession,  and  got 
a  deeree.  As  the  receiver  was  afraid  of  an  appeal  to  the  Privy 
Council,  he  refused  to  execute  the  decree  and  take  possession. 
An  application  for  possession  was  thereupon  made  to  the  Court 
by  the  defendant  in  the  name  of  the  plaintiff  ;  and  this  applica- 
tion being  successful,  possession  was  obtained  on  the  11th  Fe- 
bruary 1866,  and  was  held  until  the  20th  August  1866  in 
Kamini's  name. 

From  September  1858  to  June  1867  (if  not  up  to  a  later 
date),  Bamlochan  Sirkar  paid  the  plaintiff  her  maintenance  at 
the  rate  of  rupees  30  a  month,  and  he  also  paid  to  her  mooktear. 
Bamchandra  Mazumdar  (who  had  him  in  her  employment  be- 
fore, and  from  the  time  of  the  agreement  of  1858),  his  wages  at 
Bupees  20  per  month,  also  he  paid  (as  the  plaintiff  states)  rupees 
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12,734-12-9,  and  also  certain  small  Bums  of  money  for  convey-       18*°' 
ancing  bills  to  Mr.  Gillanders,  besides  money  expended  by  him.S.  tf.-KMim 
in  the  conduct  of  the  suits  in  the  Mofussil  Courts.  Vt 

During  this  period,  Ramlochan  Sirkar  from  time  to  time  ren-  Ramlochax 
dered    his  accounts  to  Kamini  Debi,.  and  these  accounts  were- 
signed  by  her  as  correct.    One  of  the  latest  of  these  accounts 
was  signed  by  her,  and    acknowledged    by  her  to  be  correct,  in 
the  presence  of  her  attorney,  Mr.  Gillanders.  As  to  this  the  plaint 
says : — "  The  said  papers  (i.  a.,,  the  accounts  rendered  from  tim* 
"  to  time)  were  formally  read  and  explained  to  your  petitioner 
"  (Kamini  Debi),  but  she  had,  no*  means  or  power  of  ascertaining^. 
"  their  correctness,  and  only  signed  them  under  the  influence  of. 
"  the  defendant,,  or  his  son,.  Srinath.  Das >  and  in  consequence  of 
"  her  reliance  upon  them,  and  on  the  representation  and  agsur- 
"  ance  of  the  defendant  and  his  said  son  that  the  said  account  was 
"correct,  and  under  such  influence,  and  by  the  direction  of  the 
"  defendant,  she  desired  her  solicitor  (whom  the  defendant  on  one 
oocasion  had  accompanied  to  her  house)  to  attest  her  signature 

to  some  of  the  said,  papers,  and  before  such  attestation  repre- 
"  sented  to  him:  that  the  said  papers  were  correct,  and  had  been 
"  examined  by  herself,  and  her  brother,  who  was  also  dependent 
"  upon  the  defendant." 

On  the  Slst  of  May  1865}  the  defendant,  Ramlochan   Sirkar,. 
institued  a  suit  it*  this  Court  against  Kamini  Debi  for  the  re- 
covery of  rupees  56,251  -8-2,  which  he  claimed  to  be  due  under 
the  agreement  of  1858  ;  and  on   the  21st  Soptember  1865,  a. 
decree  for  that  amount  was  given  in  his  favor.. 

Under  this  decree,  Ramlochan  attached  the  right,  title,  and 
interest  of  the  plaintiff  in  Taloek  Abad  Ramlochanpur,  and 
had  it  put  up  for  sale  on  the  25th  June  1866,  when  he  himself 
purchased  it  for  rupees  10,000,  the  purchase-money  not  being 
actually  paid  by  him,  but  the  amount  being  written  off  as  in 
part  satisfaction  of  the  decree. 

Subsequently,  RamlochBb  Sirkar,  in  further  execution  of  the 
decree,   attached  Kamini  Debi's  right,  title,  and   interest  under 
the  decree  in  the  administration  suit,  and.had  it  advertised  for  sale,. 
But  on  the  25th  September  1867,  an  injunction  was  issued  by  Mr. 
Justice  Norman  restraining  him  from  proceeding  with  this  sale. 
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wo  The  defendant  having  at  the  sale  held  in  execution  of  his.  own 

8.  M.  Kamini  decree,   purchased  the  plaintiff's  rights  in  lalook  Abad  Ramlo- 
v  chnapur,  got  an  order  for  possession  as  purchaser,  and  had  ever 

Ramlochan  since  held  an  eight-anna  share  of  the  property  as  in  his  own 
right,  and  had  refused  to  give  possession  to  the  Receiver, -and  had 
resisted  and  thwarted  various  attempts  made  by  him  to  get  pos- 
session, and  the  estate  of  Ramchandra    Haldar   had  suffered 

greatly  in  consequence.    The  Receiver,  however,  had  been  for 
sometime  in  possession  of  the  other  eight-anna  share. 

The  prayer  was  "  for  an  account  of  all  moneys  received  by  the 
defendant,  by  virtue  of  the  agreement  of  September  1858,  or 
otherewise  as  agent  or  trustee  for  the  plaintiff,  or  under  his  alleged 
purchase    of    Talook  Abad  Ramlochanpur,  and  of  all  moneys 
,  properly  paid  by  the  defendant,  to  or  on  behalf  of  the  plaintiff ; 

that  the  Court  would  assess  and  order  payment  of  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  defendant's  breaches  of 
his  agreement  of  1858  and  otherwise  ;  that  the  accounts  signed 
by  the  plaintiff  might  beset  aside  as  fraudulent  and  void  ;  that  the 
decree  obtained  against  the  plaintiff  by  the  defendant  might  be  de- 
clared fraudulent  and  void,and  that  he  might  be  restrained  from  exe- 
cuting it;  that  the  defendant  might  be  ordered  to  deliver  up  posses- 
sion to  the  receiver,  and  might  be  declared  a  trustee  thereof  for  the 
plaintiff,  subject  only  to  his  right  and  interest  therein  under  the 
said  deed  of  the  25  th  September  1858,  as  a  security  for  any  monyes 
which  might  be  due  to  him  thereunder ;  that  what  was  found  due 
from  tho  plaintiff  to  defendant  might  be  set  off  against  what  was 
due  from  the  defendant  to  the  plaintiff  ;  and  that  the  balance  (if 
any)  due  to  the  defendant  might  be  paid  out  of  the  moneys  to  the 
plaintiff  in  the  administration  suit ;  and  that  the  deed  of  the  25th 
September  1858  might  be  performed  and  carried  into  execution." 
The  plaint  was  not  in  form  a  plaint,  but  was  merely  a  petition 
for  leave  to  sue  as   a  pauper,    which   petition  was  registered 
and  deemed  the  plaint  in  the  suit,  in  accordance  with  the  provi- 
sions of  section  308  of  Act  VIII  of  1859. 

In  the  plaint  the  mortgage  deed  of  October  1859  was  not  express- 
ly referred  to,  either  in  the  prayer  or  elsewhere.  But  towards 
the  end  of  the  paragraph,  in  which  the  agreement  of  1858  was 
set  forth   (which  paragraph  was  prefaced  by  a  statement  that  the 
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plaintiff  did  not  possess  a  copy  of    the  agreement,  and  therefore        1870 
could  not  give  its  terms  with  precision),  the  following  statement  s-  M-  Kamini 
was  made  : — u  And  your  petitioner  saith  that,  as  security  for  the  v. 

"  payment  of  all  such  sums,  sheassignedto  the  defendant,  by  way  of  ramlochan 
"  mortgage,  the  said  suits  and  the  decrees  then  made  therein,  and 
,c  her  interest  therein,  and  gave  him  full  power  for  her  and  in  her 
"  name  to  recover  and  receive  the  properties  and  all  sums  of  money 
"  to  be  awarded  to  her  in  the  said  suits,  and  in  the  first  instance 
"  thereout  to  recoup  himself,  and  make  over  the  balance  to  her/' 
The  third  issue,  the  only  one  material  to  this  report,  was  as 
follows : — 

3.  Whether  the  sale  at  which  the  defendant  purchased  the  plain- 
tiff's right,  title,  and  interest  in  Talook  Abad  Ramlochanpur 
is  valid,  having  been  had  at  the  suit  of  the  defendant,  in  satis- 
faction of  a  decree  for  a  debt  for  which  that  identioal  property 
was  mortgaged  to  the  defendant ;  or  whether  the  defendant  is 
not  now  a  trustee  of  so  much  of  the  talook  as  he  purchased  for 

the  plaintiff,  subject  to  the  defendant's  lien,  &c,  under  the  deeds 
of  1858  and  1859. 

Macpheeson,  J.  (after  detailing  the  facts  as  above,  con- 
tinued).— Mr.  Marindin  objected  to  the  questions  which  I  have 
embodied  in  the  third  issue  being  raised,  on  the  ground  that  they 
are  not  raised  in  the  plaint,  and  on  the  ground  that,  as  the  plaint 

is  based  wholly  on  charges  of  fraud,  the  plaintiff  should  be  held 
strictly  to  the  case  made  in  it. 

It  is  quite  impossible  to  say  that  the  issue  is  properly  raised 
in  the  plaint,  or  that  the  question  involved  in  it  was  present  to 
the  mind  of  the  person  who  framed  the  plaint.  Nevertheless,  I 
allowed  the  issue  to  be  raised,  and  I  think  that,  is  under  the  cir- 
cumstances I  was  right  in  so  doing.  The  question  is  purely  one 
of  law  arising  on  the  face  of  the  plaintiff's  statement  of  her  case, 
and  it  is  not  a  new  question  as  between  these  parties,  having 
been  discussed  on  the  application  for  an  injunction  made  to  Mr. 
Justice  Norman  in  September    1867,  and  a  strong  opinion  upon 

it  having  then  been  expressed  by  that  learned  Judge  (1). 

(1)  See  pott,  page  460. 
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18?*  As  to  this  issue,  I  am  of  opinion    that    the  defendant    most 

S*  Mf)^M1Nl  k©  declared  to  he  a  trustee  for  the  plaintiff  as  regards  the  eight- 
v.         anna  share  of  the  Talook    Ramlochanpnr   purchased  by    him  in 
Siwu*.     execution  of  his  decree. 

Without  saying  that  an  equity  of  redemption  cannever  be 
seised  and  sold,  I  have  no  doubt  that  a  mortgagee  cannot  properly, 
in  execution  of  a  simple  decree  for  a  Bum  of  money,  the  repayment 
of  which  is  secured  by  a  motgage,  attach  and  sell  the  mortgagor** 
equity  of  redemption  in  the  property  mortgaged,  and  that  a  mort- 
gagee who  attaches  and  sells  his  mortgagor's  equity  of  redemption, 
and  purchases  it  (directly  or  indirectly)  himself,  is  a  trustee  for 
the  mortgagor,,  and  cannot  acquire  an  irredeemable  title  against 
him. 

It  is  true  that  the  Court  of  Chancery  wilt  not  as  a  rule  pre* 
Tent  a  mortgagee  from  pursuing  all  has  remedies  at  once.  But  in 
England,  an  equity  of  redemption  cannot  be  seized  and  sold,  and 
the  collateral  remedies  open  to  the  mortgagee  can  be  only  pro- 
ceedings against  securities,  or  against  the  person  or  against  the 
property,  other  than  the  equity  of  redemption  of  the  mortgagor* 
The  fact  therefore  that,  according  to  English  law,  all  the  remedies 
may  be  pursued  at  once,,  does  not  show  that,  if  there  were  in  Eng- 
land a  general  power  of  attaching  and  selling  an  equity  of  re- 
demption, such  as  there  is  in  thia  contry^a  mortgagee  could,  in 
the  exercise  of  that  power,  sell  and  purchase  his  mortgagor's 
equity  of  redemption.  On  the  contrary,  the  whole  tendency  of 
the  English  law  is  against  such  an  inference.  It  is  undoubted  law 
that,  when  a  mortgagee  has  a  power  of  sale,  if  he  sells  in 
exercise  of  that  power,  he  cannot  himself  purchase^  that  is  to  say, 
if  he  does  purchase  he  will  be  declared  to  be  merely  a  trustee 
for  the  mortgagor.  The  mortgagee  who*  sells  (except  where  in 
judicial  sales  he  obtains  leave  to  bid  as  his  trustee),  is  not 
allowed  to  purchase  the  mortgaged  estate— Dotrnies  v.  Grazt- 
brooh  (1). 

No  doubt,  and  this  is  Mr.  Marindin's  strongest  point,  a  second 

mortgagee,  even  though  under  his  own  security  he  be  a  trustee 
for  sale,  may  buy  from  the  first  mortgagee  selling  under  his 
power,  and  may  in  all  respects   acquire  an  irredeemable  title  aa 

(i)  3  Iter.,  200, 
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if  lie  were  a  stranger  to  the  estate,  provided  he  has  not  a  Tailed        1B70 
kimself  of  his  position  to  obtain  an  undue  advantage   in  the  S.  M.  Kamini 
purchase,   or     otherwise  acted  maid  fide — Shorno  v.  Bunny  (1).  *** 

Even  in  that  case^  however,  the  Lord  Justice  Turner  expressed    Hamlocha^ 
his  very  grave  doubts  as  to  whether  it  was  properly  held  that  the 
mortgagee  could  divest  himself  of  his  character  of  mortgagee, 
and  his  remarks  on  the  subject  are  well  worthy  of  consideration, 

But  the  case  of  a  second  mortgagee  buying  from  a  first 
mortgagee  who  sells  under  a  power  is  quite  different  from  the 
present  case*  A  second  mortgagee  has  no  connection  with  the 
first  mortgagee,  and  when  he  purchases,  is  a  stranger,  so  far  as 
that  mortgage  is  concerned.  But  in  the  present  case,  the  mort- 
gagee purchased  at  the  sale  brought  about  by  himself?  in  order  to 
realis  ethe  debt  for  which  the  property  was  under  was  mortgage  to 
him.  It  is  one  thing  to  buy  at  a  sale  held  by  a  third  party  in 
satisfactisfaotion  of  a  prior  mortgage ;  it  is  another  to  buy  at 
a  sale  held  at  a  suit  of  the  purchaser  himself,  in  execution 
of  a  decree  which  he  has  obtained  for  money  as  security  for 
which  the  property  sold  is  under  mortgage  to  him. 

I  have  myself  repeatedly  refused  to  permit  a  mortgagee  to 
sail  the  equity  of  redemption  of  his  mortgagor,  in  satisfaction  of 
a  simple  money  decree,  for  the  amount  secured  by  his  mortgage  ; 
and  I  have  seen,  on  the  appellate  side,  Very  striking  practical 
examples  of  the  evil  consequences  of  allowing  such  sales.  It 
is,  in  fact,  a  not  uncommon  trick  to  deprive  the  mortgagor  of 
his  property  through  the  means  of  such  sales*  No  one  will  ever 
give  a  fair  price  for  an  equity  of  redemption,  when  the  mort- 
gagee is  present  himself  as  a  bidder,  and  giving  notice  of  his 
claims  as  mortgagee.  The  equity  of  redemption  in  such  a  case 
is  knocked  down  to  the  mortgages  for  a  small  sum  which  is  car- 
ried to  the  mortgagor's  account,  in  part  satisfaction  of  the  decree, 
and  the  property  vests  absolutely  in  the  mortgagee,  who  then  at 
his  leisure  proceeds  to  further  execution  of  his  decree,  in  order 
to  realise  the  balance  remaining  due  under  it. 

One  view  of  the  matter  is  that,  when  the  mortgagee  purchases, 
the  mortgage  debt  is  satisfied.     Bat" I  think  that  the  more  correct 
view  is  that  the  mortgagee  purchasing  is  a  trustee  for  the  mort- 
al) 33  Bear.,  494. 
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WO       g&gor  who  still    has  the    right  to  redeem.    Mr.   Justice  PheAr 

S.  M.  Kkuisi  has  lately  expressed  a    similar  opinion,  in  the  case    of  Bolanauth 

v.         Koondoo  Chowdry  v.  Oovindomoye    Dossee  (1)  ;    and  although  he 

RSibkabAN  ^  nofc  ac^ua^y  decide  the  question,  Mr.  Justice  Norman  took  the 
same  view  of  it,  when  the  application  for  an  injunction  was  ar- 
gued before  him,  and  his  observations  on  the  point  in  his  judg- 
ment of  the  26th  September  1867  are  very  pertinent  (2). 

(1)  3  B.  L  RM  O.  C,  83.  Justice  Wells    himself  points  out,  re- 

(2)  Before  Mr,  Justice  Norman,  suited  from  his  decision. 

BAMLOCHAN  8IEKAR  v.  SRIMATI        The  Court  did  not  find  it  necessary  to 

KAMINI  DBBI.  go  into  other  and  more  difficult  questions, 

which  it  would  hare  been  necessary  to 

Sept,  26th,  1867.  Consider  before  they  could  hare  upheld 

•  the  judgment  in  favor  of  the  defendant. 

This  was  an    application  by  the  de-    I  do  nnt  mean  to  say  that  an  equit^bf 

f  endant,  for  an  injunction  to  restrain  the    redemption  in  a  chattel  may  not  be  liable 

plaintiff  from  proceeding  to  sell  certain    to  sale  under  section  205,  or  that  it  may 

property,  under  an  order  of  Court  dated    not  be  attached  under  section  234,  or 

July  4th,  1867.  The  plaintiff  was  mort-    that  a  person  who  is  under   no    special 

gagee  of  the  property  ingestion,  which    obligations  to  the  debtor,  in  respect  of 

ai    bean    nnrtgagad    to  him  by  the    such  property,  may  not  sell  it,as  he  would 

defendant.  any  oidinary  chattel. 

In    the  case  before   the   Court,  the 
Mr.  Kennedy  for  the  defendant.  plaintiff  is  a  mortgagee,    He  holds  the 

property  as  a  pledge  for  the  payment  of 
The  Advocate-General  contra*  the  debts  due  to  him.    Courts  of  Equity 

will  watch  closely  to  prevent  a  mortga- 

Nobma.n, J.  (after  stating  the  facts). —  gee  from  making  any  unfair  use  of  his 

The  Advocate- General  contends  that  a  position  to  the  prejudice  of  his   debtor  ; 

mortgagee,  having   obtained  judgment  they  will  not  allow  a  person,  standing  in 

on  the  covenant  in  a  mortgage  deed,oan,  the  relation  uf  mortgagee,  to  take  ad  van  - 

in  execution  of  that  decree,  put  up  for  tage  of  the  necessities  of  the  debtor  to 

sale  the  equity  of  redemption  of  the  obtain  any  collateral  advantages  beyond 

mortgagor,  and  he  referred  to  a  case  of  the  payment  of  the  prinoipal|interest,and 

Toyluckomohun  Tagore  v.  Qobind  Chun-  costs.    They  will  even  let  a  man  loose 

der  Sen  (a),  decided  by  Mr  Justice  Wells,  from  an  express  agreement  made  by  him 

I  may  observe  that  the  case  referred  to  to  render  a  mortgage  irredeemable, 

was  reversed  on  appeal.  Mr.  Hyde  in  a  Mortgage  deeds  often  contain  powers 

note  says  that  the  judgment,  as  regards  of  sale.  Lord  St.  Leonards  says : — "  This 

the  construction  of  Aot  VI  of  1855,  was  "  power  of  sale  in  a  mortgage,  is  of  the 

not     disturbed.  But  my  own  recollec-  "nature  of  a  trust  ;the  mortgagee  like  any 

tion  of  the    matter  is    that  the  judg-  "  other  trustee,   is  bound  to  use  all  th  e 

ment  of  the  Court  of   Appeal  rested  on  "  means  in  his  power  to  get  tbalairest 

the  narrow  ground,  which  was  sufficient  "  and  best  price  for  the  property." . .  Lord 

to    enable    the    Court    to  reverse  the  Eldon,in  Dovonss  v.  Gra«ebroofc(b),says  :— 

judgment   of  the    Court  below,  and  so  "He  is  bound  to  bring  the  estate  to  the 

to  prevent   the  injustice  which,  as  Mr.  "hammer  under  every   possible  advan. 

(a)  J  Hyde,  289.  (b)  3  Mer.,  208. 
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•  As  to  the  case  of  Toyluchmohun  Tagore  v.  Qovind  Chunder      1870 
Sen  (1)}  it  contains  no  decision  of  the  point  by  the    Appellate  s- M- Kamiki 

"  tage  to  his  cestui  qui  trust."  vice-Chan*  Lords  Justices  in  Davey  v.  Durrant(h)  j  v% 

cellor  Knight    Bruce,  in  Matthie  v.  iVJ-  by  Stuart,  V7C.  in  Jenkins  v.  t/oneg  (i)  ;    Ramlochan 

toards  (a)  says  :-»"  A  mortgageejhaving  a  and  in  Marriott  v.     27w  -Anchor  JKever-       Sibkab. 

"power  of  sale,    cannot    exercise  it  in  a  sionary  Campany  (j)  j  and in  the    same 

i€  manner  purely  arbitrary,  but  is  bound  to  case  on  appeal  (d) . 

(<  exercise  it  with  discretion  j  not  to  throw        If  it  were  necessary  to  decide  the  ques* 

"  away  the  property,  but    to  act  in  a  tion,  I  should  be  strongly  disposed  to 

'*  prudent  and  business-like  manner.With  hold  that, in  equity,a  mortgage  standing, 

"  a  view  to  obtain  as  large   a  price  aB  with  respect  to  the  mortgaged  property, 

•'  may,  fairly  and  reasonably,   with  due  in  the  position  of  a  pledgee,  and  having 

"  diligence  and  attention,   be  under  the  in  that  capacity  acquired,by  his  contract 

"  circumstances    obtainable.'1      In    the  with  the  mortgagee,  certain  known  and 

same  case  on  appeal  (b),   Lord   Cot  ten-  defined  rights,  and  come  under  certain 

ham  said  : — If  the  power  is  exercis-  well  known  obligations,  and  especially 
«•  ed  for  exorbitant  purposes,  without  a  the  obligation  of  restoring  the  pledged 
K  due  regard  for  the  interest  of  the  parties,  property  on  payment  of  the  debt,  cannot 
«  the  Court  will  interfere."  Vioe-Chancel-  by  any  voluntary  act  of  his  own,  divest 
lor  Kindersley,  in  Faulkner  v-  The  EquiU  hi mBe if  of  the  character  of  mortgagee 
able  Reversionary  Interest  Society  (c)  and  the  obligations  incident  to  it.  He 
says : — "  A  mortgagee  has  his  rights ;  he  may  mark  out  his  right  as  mortgagee  ;and 
"  has  a  beneficial  intereet,and  that  interest  in  so  doing,  may  foreclose  the  mortgage, 
"  is  the  realizing  of  his  security  ;  In  other  or  obtain  a  decree  for  sale  in  the  usual 
"  words,getting  paid  his  mortgagemoney,  course ;  but  in  marking  out  that  remedy 
*'  principal,interest,and  any  costs  he  may  the  right  of  the  mortgagor  to  come  in 
"incur. — that  is  his  right ;  but  this  Court  and  redeem  within  the  time  usually  al- 
'*  will  not  allow  him  to  exercise  that  right,  lowed  by  the  practice  of  the  Court,  would 
«  without  a  due  consideration  of  the  in-  be  seoured  to  him.  The  mortgagor  would 
«<  Merest  of  the  mortgagor,  and  undoubt*  ordinarily  have  six  months  allowed  him, 
«•  ftdly  the  interest  of  the  mortgagor  to  within  which  he  might  redeem.  See 
«'  which,  in  my  opinion,  the  mortgagee  is  Parker  v.  Housefield  (&),  MeUer  v.  Woods  • 
«*  bound  to  attend,  requires  that  the  sale  (I,)  Newman  Y.  Selfe  (mj,  Bell  v.  Carter 
«'  shall  take  place  as  beneficially  to  the  (n).  In  ShawY.  Bunny  (o),  a  subsequent 
"  mortgagor,  as  if  the  mortgagor  were  mortgagee  bought  the  mortgaged  pro- 
••  himself  selling  the  property."  A  similar  perty  from  a  prior  mortgagee  who  sold 
opinion  was  expressed  by  Lord  •  Justice  in  exercise  of  a  power  of  sale,  and  claim- 
Turner  in  Marriott  v.  The  Anchor  Re*  ed  to  hold  the  property  discharged  from 
veisionary  Company  (d).  any  right  of  redemption.  Even  in  that 
The  principles  laid  down  in  these  cases  case,  Lord  Justice  Turner  doubted  the 
were  acted  upon  in  Orme  v.  Wright  (e),  right  of  a  mortgagor  to  denude  himself 
(>rd  v.  Noel  (/),  Bobson  v.  Bell  (g) ;  by  the  of  that  character  and  of  the  obligation 

(a)  2  Coll.,  480.  (t)  29  L.  .J.  Ch.,  493. 

(b)  16  L.  J.  Ch.,  407.  '         (?)  SO  L.  J.  Ch.,  122, 

(c)  28  L.  J.  Ch.,  137.  (k)  2  Myln.  &  Keen,  419. 

(d)  80  L.  J.  Ch.,  574.  {I)  1  Keen,  16. 

(«)  8  Jur.,  19.  (m)  33  L.  J.  Ch.,  627. 

(/)  6  Madd.,  438.  (n)  22  L.  J.  Ch.,  933. 

(g)  2  Beav.,  17.  (o)  33  Beav.,  494. 

(h)  26  L.  J.  Ch.,  880. 

(1)  1  Hyde,  289. 
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1870       Court.     Although  the  learned  Chief  Justice  may  have  expressed- 
S.  M.  Kamini  an  opinion  as  to  it,  Morgan,  J.,    carefully  guards  himself  from 

v  which  he  had  undertaken,   and  of  the    to  sale  the  defendant's  right  and  inter* 

Bam  loch  an  trust  which  would  attach  in  him  to  re-  est  in  the  decree  in  the  administration 
Sibjlak.  convey  on  payment  of  the  money  secured  suit  which  appears  to  constitute  the  en~ 
to  him  by  the  mortgage.  Lord  Justice  tire  remainder  of  her  property.  If  he  had 
Knight  Brace,  whose  opinion  prevailed,  Bought  to  sell  the  entire  decree  out  and 
thought  that  there  wis  in  that  case  noth-  out  throwing  in  the  mortgage,  as  the 
ing  to  prevent  the  second  mortgage  from  mortgagee  did  in  the  case  before  Lord 
buying  in  the  circumstnces  under  which  Thurlow,  the  property  might  probably 
he  bought,  and  retaining  his  purchase,  fetch  a  fair  price.  But  the  equity  of 
But  he  said  that,  if  the  mortgagee  had  redemption,  if  sold  subject  to  the  plain- 
availed  him  self  of  his  position  as  a  mort-  tiff's  mortgage,  with  entire  uncertainty 
gagee  to  secure  to  himself  any  faeility  as  to  what  may  be  the  amount  of  the 
or  advantage*  connected  with  the  pur*  charge  w  hieh  wiil  eventually  fall  on  it> 
chase,that  might  have  made  a  differenced,  must  fetch  absolutely  nothing. 

I  am  certainly  not  satisfied  that,  if  s  Suppose,  a  man  has  three  estates,  each 
mortgagee  soils  the  equity  of  redemption  worth  rupees  26,000,  mortgaged  to  him  to 
of  the  mortgaged  premise*  in  elocution  secure  a  sum  of  rupees  40,000,  the  total 
of  a  decree  on  collateral  security,  he  value  of  the  equity  of  redemption  would, 
would  not  be  divesting  mmself  of  his  of  course,  be  rupees  35,000.  Bmt,  suppose 
obligation  as  regards  the  mortgager.  the  mortgagee  soM  atdifierentsaleSjheld 
The  point  was  adverted  fee  before  Lord  at  different  places,  the  equity  of  redemp- 
Thurlow  in  an  earlier  case  on  this  sub'  tioa  of  each  eBtate  separately,  how  much, 
ject — Lyster  v.  Dolland  (a).  *  The  case-  can  it  be  supposed,  would  be  realised  by 
was  eventually  decided,  and  the  mortga-  the  three  sales.  No  one  ean  doubt  that 
got  let  in  to  redeem  on  another  ground,  the  interest  of  the  mortgagor  would  be- 
in  the  present  case  the  plaintiff  has  a  utterly  sacrificed :  probably  the  equity  of 
mortgage  extending  over  difforent  pro-  redeption  Would  sp  for  next  to  no- 
perties  for  a  floating  and  uncertain  ba-  thing  j  indeed  ft  would  be  doubtful  if, 
lance  of  costs,  and  other  moneys  to  be  under  the  most  favorable  circumstance* 
advanced.  He  fyas  a  decree  for  the  ad-  a  fifth  of  the  value  of  the  equity  of  re* 
vance  down  to  a  particular  time,  when  demption  would  be  realized, 
he  says  the  suits  were  terminated.  In  ex- 

cutionof  that  decree,  on  an  application  to  Holding)  then,  as  I  do,  that  the   at- 

tho Court  of  the24~Pergunnas,heprocur-  tempted  sale  is    fruadulent  and  oppres' 

©d  an  estate  of  the  defendant  to  be  sold  sive,and  a  shameless  abuse  of  the  process- 

subject  to  his  mortgage.  The  defendant  of  this    Court,  I  have  no  hesitation  in 

says  that  the  plaintiff  has  bought    in  staying  the  sale  by  an  injunction  restrain' 

the  equity  of  redemption  of  this  estate  ing  the  plaintiff  from  proceeding  with 

worth  rupees  1,00,000  for  rupees  jO/XX).  the  same. 

I  am  not  now  dealing  with  the  plain-  I  adopt  the  course  of  granting  an  in- 

tuTs  right  under  that  purchase.  If  the  junction  at  once,  because  I  am  satisfied, 

sale  is  not  an  extinguishment^  the  mort-  from  all  the  circumstances  of   the  case, 

gage  debt,  as  was  suggested  by  the  Vice-  that,  if  I  allowed  the  sale  to  proceed,  irre- 

Chancellor  of  England,  in  an  analogous  modiable  injury  would  be  done.     The 

case,  the  plaintiff  may  find  that  his  title  plaintiff  must  pay    the   costs  of  this 

under  it  is  much  lesB  secure  than  he  motion, 
supposes.    Ho  is  now  Booking  to  bring 

(a)  1  Ves.,  431. 
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concurring  in  the  opinion  expressed,  and  states  that  the  question       1870 

was  one  which  it  was  not  necessary  to  decide.  8.  M,  Kamini 

Debi 
I  think  the  defendant  should  be  declared  a  trustee  of  an  eight-         Vt 

anna  share  of  Talook    Abad  Hamlochanpur  for  the  plaintiff;  and  R^ILOCHAN 
that  he  should  be  ordered  to  deliver  it  up  to  the  Receiver,  and  to 
account  for  his  receipts  and  dealings   with  it  during  the  time  ho 
has  been  in  possession. 

There  will  be  a  declaration  that  the  defendant  holds  an  eight- 
anna  share  of  the  Talook  Abad  Bamlochanpur^  under  his  pur- 
chase of  the  25th  June  1866,  as  a  trustee  for.  the  plaintiff ,  and  he 
will  be  ordered  to  give  up  possession  otit.  to  tho  Receiver,  and  to 
account  for  his  receipts  from  and  intromissions  with  the  property* 

Attorneys  for  the  plaintiff :  Messrs.    Gillanders  and  Chunder. 

Attorneys  for   tha  defendant :  Messrs.   Vertaflnes    and  Bose. 


[APPELLATE  CIVIL.] 


Before  Mr.  Justice  Norman  and  Mr.  Justice  E.  Jackson. 

GAUR  NAEAYAN  MAZUMDAR  and-  another  (Defendakts)  *.BRAJA 
NATH  KimDU  CHOWDHRY  and  others  (Plaintiffs.)* 
Mortgage — Equity  of  Redemption,  Purchase  of— Tacking,  Mofus*\l*.  W70 


In  1840,  A  mortgaged  certain  lands  to  B.  which  he  had  granted  in  patni  at  a 
rent  of  rupees  145  Subsequently  in  Septembdr  1844,  A'granted  a  fresh  patniat  a 
reduced  rent  of  rupees  90 ;  and  on  the  9th  October  1844JL  znortaged  the  same  lands 
to  0.  In  1856,  G  obtained  a  decree  for  the  redemption  of  the  mortgage  to  B.,  and 
he  paid  off  the  debt  to  B  j  but  it  did  not  appear  that  he  took  an  assignment  of  the 
mortgage  for  the  purpose  of  Keeping  it  on  foot  as  a  security  against  incumbrance 
created  by  A.  subsequently  to  the  date  of  that  mortgage,  and  prior  to  that  of  the 
mortgage  to  himself ;  and  in  1862,  he  obtained  a  final  decree  for  foreclosure  against 
A.  In  a  suit  by  C.|to  set  aside  the  lease  of  September  1844,  held  that  it  was  valid 
and   binding  upon  him. 

Bemble.—The  English  principle  of  tacking  does  not  apply  to  mortgages  of  tend 
in  the  mof  uasil. 

*  Special  Appeal,  No  2690,  of  1869  from  a  decree  of  the  first  Subordinate.  Judge 
of  Hooghly,  dated  the  9th  July  1869,  reversing  a  decree  of  the  first  Moonsiff  of  that 
district,  dated  the  5th  March  1869, 


April  22. 
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■ 

1870  Baboos  Ashutosh  Dhur  Ambika  Oharan   Banerjee  and  Dwarka 

Gaur  Nara-  Nath  Ben  for  the  appelllants. 

TAN  MaZUM- 

v.  Baboos  Kali  Prasanna  Dutt  and     Mahendranath  Seal  for  the 

Braja  Nath  j      , 

Kundu      respondents. 

Chowdhky. 

The  facts  of  the  case  are  sufficiently  set  oat  in  the  judgement 

of  the  Court  which  was  delivered  by 

Nobman,  J.— ^On  the  26th  January  1840,  Annada  Prasad 
Roy,  zemindar  of  Basudebpur,  granted  Kismat  Basudebpur,  in 
patni  to  Hari  Narayan  Mazumdar,  ancestor  of  the  defendant, 
at  a  rent  of  rupees  145-7-3  ;  aud  on  the  19th  of  September 
1844,  he  granted  a  fresh  patni,  at  a  reduced  rent  of  rupee  90, 
being  a  remission  of  rupees  55-7-3  from  the  former  jumma. 

The  plaintiff  sues  to  set  aside  the  lease  of  September    1844, 
by  which  the  patni  rent  was  so  reduced. 

The  plantifPs  title  is  as  follows  : — 

In  September  1840,  Annada  Prasad  Roy,  by  a  deed  in  the 
English  form,  mortgaged  the  zemindari  of  Basudedpur,  with 
other  property,  to  Nabakrishna  Sing.  On  the  9th  of  October 
1844,  Annada  Prasad  Roy  mortgaged  the  same  lands  to  the  plain- 
tiff. The  plaintiff  brought  a  suit  ;  and  in  1856  obtained  a  decree 
for  the  redemption  of  the  mortgage  of  September  1840.  He 
paid  off  that  mortgage  ;  but  on  the  record  before  us,  there  is 
nothing  to  show  whether  he  took  an  assignment  of  it  for  the 
purpose  of  keeping  it  on  foot  as  a  security  against  incumbrances 
created  by  the  mortgagor  subsequently  to  the  date  of  the  first 
mortgage,  and  before  the  date  of  the  mortgage  to  himself  in 
October  1844.  The  plaintiff,  after  paying  off  the  mortgage  of 
1840,  obtained  a  final  decree  for  fore  closure  as  against  Annada 
Prasad  in  July  1862. 

The  lower  Appellate  Court  reversing  the  decision  of  the  first 
Court,  has  declared  the  patni  leasd  of  September  i  844  not  bind- 
ing on  the  plaintiff,  and  therefore    decreed  the  suit  in  his  favor. 

From  this  decision  the  defendant  appeals. 

It  has  been  properly  observed,  by     Baboo  Ashutosh   Dhur  in 
the  argument,  that  the  patni  lease  of  September  1644  was  valid 
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as  against  the   plaintiff,  and  as  against  the  other  incumbrancers       18'0 
holding  nnder  titles  acquired   from  Annada  Prasad  subsequently  Gaub  Nara- 
to  the  date  of    that    lease,    -which,    with    interest,   are  of  very       'DAE 
large  amount,    say      rupees    2,00,000  at   the    least ;  and    that         v- 
the  defendant    would     have  been    entitled    to    redeem    Naba-      Kokdu 
ktishna's  mortgage   for     the    purpose    of   protecting    himself.  ChowdhbY- 

1  think  that  argument  is     well-founded.     There    is    nothing  to 
shew  that  the  grant  of  the     patni    lease    of    1 844,    by    which 

the  rent  was    i  educed,    was  not  a     perfectly  honest    and    fair 
transaction*      There  is  nothing  to  shew,  or    raise  the    least  bus. 
picidn,  that  the  reduction  was  made  for  the   purpose  of  defraud- 
ing persons  who  were  to  bdoom3  creditors    of    A anala      Prasad 
as  subsequent  incumbrancers.     The  reason    for  the      reduction 
recited  in  the  lease   is  that  the  assets    had  become   diminished. 
The  lease  was  only  impaachable      so    far  as    it   might    tend    to 
affect  the  interests  of  Nabakrishna    as  prior  incumbrancer.     As 
between    the  defendant  and  Annada  Prasad,   or  as  between  the 
defendant,  an  I  any  par3oa  claim' a^       under    Annada  Prasad,  it 
whs  perfectly    good.    If  the    defendant    had    redeemed   Naba- 
krishna, and  the  plaintiff  had  afterwards    sought  to  redeem  the 
defendant,  he  could  only  have  done  so,  <?n  the  terms    of  confirm- 
ing the  patni  lease,  which  was  prior  in  date  to  his  own    charge. 
I  know  of  no  principle  in  the  law     of  mortgages,  as  it  exists  in 
this  country,  which  would  enable    the    plaiutiff    by  paying  off 
Nabakrishna  to  place  the  defendant  in  a  worse   position,  which 
would  enable  the  plaintiff  to  tack   his  own    charge   to    that  of 
Nabakrishna,  soastogiveto  himself  priority  over  the  defendant 
to  the  extent  of  all  the  advauce3  maljby  him  directly,   or  made 
by  others,  and  got  in  by    him    subsequent    to  the  date    of  the 
piantiff's  lease. 

The  plaintiff  has  not  shown  that  he  has  kept  on  foot  the 
mortgage  to  Nabakrisna  as  a  distinct  and  distinguishable 
security,  as  was  done  in  Watts  v  Symbs  (1);  and  if  he  has 
not  done  so,  I  think  that  we  must  treat  the  case  as  if  the 
debt  to  Nabakrishna  had  been  paid  off  and  extinguished, 
upon    a  principle  similar    to  that    which  has    been    applied  in 

(1)  1  De  a.  Mac  &  Q  240 ;  S  Ch.  21  L.  J.  Ch.  713. 
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1670       England  fco  cases  where  the  purchaser  of  an  equity  of   redemp- 
Gaur  Nara-  tion  pays  off  a  first    mortgage.     Generally  speaking  the  rights 
YAN  waZUM    under  the  firsfc  mortgage  are  deemed  to  be  extinguished  by  such 
».  payment ;  thus,    in    Toulmin  y.  Steers    (1),  it    was  held  by  Sir 

Kondu  William  Grant,  Master  of  the  Rolls,  that  the  purchaser  of  an 
Chowdhet.  equity  of  redemption  who  had  paid  off  a  prior  mortgage 
out  of  the  purchase-money,  and  taken  a  conveyance  of  the 
estate  from  the  mortgagee,  could  not  set  up  that  mortgag  e 
as  against  an  annuitant  who  had  originally  taken  subject  to  it. 
No  injustice  is  done  by  applying  that  rule  in  the  present  case. 
There  can  be  no  doubt  but  the  assets  in  the  hands  of  the  plain- 
tiff are  abundantly  sufficient  to  satisfy  the  charge  which,  if  kept 
alive  is  alone  entitled  to  priority  over  the  defendants  patni. 

The  result  is,  that  in  my  opiuiou   the  defendant's  patni    lease 
of  September  1841  is  valid  and  binding  on  the  plaintiff. 
The  suit  must  be  dismissed  with  costs  in  all   the  Courts. 

Judgmentfor  appellant. 


[ORIGINAL  CIVIL.] 


Before  Sir  Barnes  Peacock,  Kt.  Chief  Justice  and  Mr  Justice,  Macpherson. 

S  RIM  ATI  MATANGINI  DEBI  (Plmntif?)  v.  SRIM^TI  JAYKALL 

DEBI     (Defendant.) 
1869 

March  10.  Hindu  Law—Widow —Unchasttiy— Act  XXI  of  1850 

A  Hindu  widow,  in  whom  the  property  of  her  husband  hag  once  Tested,  does  not 
forfeit  by  her  unohastity  her  right  to  such  property  (2) 
Bee  also  13      Stnble. — Unohastity   followed  by  degradation  of  expulsion  from  caste  would 
i>.  L.  K.  2.     not  j^  Bufli0£enfc  to  deprive  a  widow  of  an   estate  whioh  she  has  taken  by  in- 
heritance. 

This  was  an  appeal  from  a  decision    of  Mr   Justice   Markby. 
The  suit  was  brought  for  a  declaration  of  right  and  for  possession 

(1)3  Merivale,  2l0;bntsee  remarks        (2)  SeeAbhiram  Dost  Sriram  Dos, 

9 

on  this  case  by  Knight  Bruce,  L  J   in  3  B.  L.    R.,    A,  C,    421 ;  and   Saya- 

Watts  v  Symes,  1  De  0.  Mac  &  O  240  ;  medal  Dutt   v.   Saudamini  Dusi,  5  B.  L. 

%    and  Fisher  on  the  Law  of  Mortgage  Vol*  R.,  362 
II.,  787 
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of  the  moveable  and  immoveable  property  of  one  Ramgopal  Bauer-  1869 
jee,  deceased.  It  was  alleged  by  the  plaintiff  that  Ramgopal  smmati 
Banerjee,  a  wealthy  zemindar,  died,  in  March  1861,  intestate,  ^m"* 
and  possessed  of  considerable  moveable  and  immoveable  property,  *'• 
leaving  him  surviving  one  widow,  the  defendant,  and  one  daugh-  JaykaliDj 
ter,  the  plaintiff,  and  two  grandsons  by  a  deceased  daughter,— - 
Prannath  Chatterjee,  who  died,  November  1864,  intestate,  and 
without  issue,  and  Maugmohan  Chatterjee,  who  had  been,  in 
Ramgopal's  life-time,  adopted  by  Ramgopal's  brother,  Sibkissen 
Banerjee  ;  that  the  plaintiff  was,  in  the  life-time  of  her  father, 
Ramgopal  Banerjee,  married  to  one  Sasibhusan  Chatterjee,  a 
Kulin  Brahmin,  whom  she  alleged  to  be  still  living ;  that  after 
her  marriage,  she  remained  in  her  father's  house,  where  her 
Tiusband  visited  her  from  time  to  time,  and  she  was  supported 
and  maintained  by  her  father  up  to  the  time  of  his  death  ;  that, 
after  his  death  proceedings  were  taken  by  the  defendant  agains^ 
one  Sibnatn  Chatterjee,  who  alleged  himself  to  be  the  executor 
of  Ramgopal  Banerjee,  under  a  Bengali  paper  writing,  dated  2lst 
Bysakh  1266  (May  2nd  1859)  purporting  to  be  the  will  of  Ram- 
gopal Banerjee  ;that,  in  February  1866,  the  Court  pronounced 
against  the  will,  and  by  a  decree  of  July  4th,  1866,  it  was  declar- 
ed, amongst  other  things,  that  the  defendant  was  entitled  to  the 
estate  of  the  said  Ramgopal  Banerjee  to  be  enjoyed  by  her  as  a 
Hindu  widow ;  that  pending  these  proceedings,tho Receiver  of  the 
Court  was  appointed  Receiver  of  the  estate  of  Ramgopal  Banerjee, 
and  was  in  possession  of  the  property,  both  moveable  and  immove- 
able ;  and  that  after  her  husband's  death  the  defendant  became  un- 
chaste, and  on  11th  November  1867  gave  birth  to  a  female  child. 
The  plaintiff  submitted  that,  by  reason  of  such  unchastity,  the  de* 
f  endant  had,  according  to  Hindu  law,  lost  and  forfeited  all  right  of 
inheritance  to  the  estate  df  Ramgopal  Banerjee,and  that  she,«s  the 
only  surviving  daughter  of  Ramgopal  Banerjee,  was  entitled  to 
inherit  all  the  estate  so  forfeited  by  the  defendant.  And  she  prayed 
that  it  might  be  declared  that  the  defendant  had  by  reason  of 
her  unchastity  forfeited  her  right  as  widow  of  the  deceased  to 
inherit  his  property,  and  that  the  plaintiff  might  be  declare  d 
entitled  to  inherit  the  estate  ;  that  the  defendant  might  bo 
restrained  from  receiving    the    estate    of  Ramgopal  Banerjeo 
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1869        from  the  Receiver,  or  in  any  way  interfering  with  it;  that  the 
Srwati      Receiver  be  directed  to  deliver  over  to  the  plaintiff  the  property 

D131        of  the  deceased,  and  to  pass  his  accounts  of  the  estate  ;  and 
r*  that  he  thereupon  be  discharged  and  relieved, 

JaykaliDsbi,.  The  defendant  denied  the  allegation  of  her  unchastity,  and 
stated  that  the  plaintiff  was  not  at  the  time  of  the  death  of  her 
father,  nor  at  present,  the  wife  but  the  childless  .widow  pf  Sasi- 
bhusan  Chatterjee,  who,  as  the  defendant  was  informed,  and  be- 
lieved, left  his  country  twenty  years  ago,  and  died  before  Hamgo- 
pal  Banerjee.  The  defendant  submitted  that  the  plaintiff  being 
a  childless  widowed  daughter  of  Ramgopal  Banerjee  at  the  time 
of  his  death  was  not,  according  to  Hindu  law,  entitled  to  succeed 
to  his  estate,  either  in  the  life-time  of  the  defendant  by  reason 
of  any  alleged  forfeiture  by  her,  or  after  her  death,  and  that  she 
had  no  right  to  institute  the  present  suit. 

Markby,  J. — Ramgopal,  the  person  to  whose  property  this 
suit  related,had  four  wives.  Three  are  dead,one  is  alive,and  is  the 
defendant  in  this  suit.  She  was  the  person  entitled  at  his  death 
to  take  his  estate  for  the  interest  of  a  Hindu  widow,  and  that 
interest  she  still  holds,  unless  she  has  forfeited  it  under  the  cir- 
cumstances which  I  am  about  to  state.  Two  of  the. other  widows 
died  without  issue  ;  the  other  had  issue,  two  daughters,  one  of 
whom  is  the  plaintiff  in  this  suit.  The  other  daughter  is  dead, 
having  left  two  children,  one  a  boy,and  the  other  a  girl ;  the  boy 
has  been  adopted  into  another  branch  of  the  family,  so  that  Rara- 
gopaPs  family  is  now  represented  by  females  alone;  his  widow, 
the  defendant ;  his  daughter,  the  plaintiff;  and  his  granddaughter, 
who  is  not  a  party  to  the  suit. 

The  plaintiff  was  married  to  a  Kali  a  Brahmin,  who  has  not 
lived  continuously  with  her,  nor  has  she  ever  left  the  house  of 
her  father.  She  does  not  seem  now  to  know  exactly  where  her 
husband  is  ;  but  I  have  no  reason  to  suppose  him  to  be  dead. 
Ramgopal  was  the  son  of  Radhamadhab,  who  had  several  sons, 
and  I  gather  from  the  evidence  that  all,  or  at  least .  several  of 
the  members  of  Radhamadhab's  family,  are  living  in  the  same 
house,  which  was  the  family-house  of  Radhamadhab.  There 
was  no   evidence  to  show  whether  or  no  there  was  ever  any 
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separation  in  estate,  food,  or  worship,  either  between  the  members        1869 
of  the  family  of  Badhamadhab,    or  between  the  members  of  the     Skuuh 
family  of  Ramgopal,  nor  in  my  opinion  is  this  material.  Ap^X*Z 

It  was  proved  that,  after  the  death  of  Ramgopal,  a  few  weeks         *• 
before  the  filing  of  the  plaint    in  this  suit,    the  defendant  had  a  JaykaliDbbi. 
child  by  a   person  in    her  employ ;    no  other   act  of  unchastity 
was  proved  against  her,  and  she  has  all  along  resided,   and  still 
resides,  in  the  house  of  Radhamadhab. 

The  prayer  of  the  plaint  is  that  it  may  be  declared  that 'the 
defendant  has  forfeited  her  right,  as  the  widow  of  Ramgopal, 
to  inherit  his  estate  by  reason  of  her  unchastity ;  that  it  may 
be  declared  also  that  the  plaintiff  is  entitled  to  the  estate ;  that 
the  defendant  may  be  restrained  from  interfering,  therewith ; 
and  that  the  Receiver  appointed  by  this  Court,  who  is  now  in 
possession  of  that  estate,  may  be  directed  to  hand  it  over  to  the 
plaintiff. 

The  question  is,  whether  the  defendant's  right,  as  widow  to  the 
estate  of  her  deceased  husband,  has  ceased  by  reason  of  the  act 
of  unchastity.  If  it  has,  there  is  no  doubt  the  plaintiff  is  entitled 
as  next  taker,  so  that  the  question  is  reduced  to  this :— Does  the 
simple  act  of  unchastity  in  a  widow  cause  her  immediately  to 
forfeit  her  estate  ?  If  it  does,  the  plaintiff  is  entitled  to  the 
declaration  which  she  asks  for ;  if  it  does  not,  if  it  is  necessary 
in  order  to  establish  the  forfeiture  to  prove  anything  more  than 
a  simple  act  of  unchastity,  then  the  plaintiff  must  fail,  for  here 
nothing  but  the  simple  act  of  unchastity  has  been  established. 

I  wish  entirely  to  adopt  the  duty  of  a  European  Judge  (though 
I  do  not  suppose  it  is  confined  to  European  Judges),  as  laid  down 
by  the  Privy  Council  in  the  case  of  The  Collector  of  Madura  v.  • 
Mutu  RcmaMnga  Sathupathy  (1),  where  they  say  that  that  duty 
'*  is  not  so  much  to  enquire  whether  a  disputed  doctrine  is  fairly 
"  deducible  from  the  earliest  authorities,  as  to  ascertain  whether 
"  it  has  been  received  by  the  particular  school  which  governs 
"  the  district  with  which    he  has  to    deal,    and  has   there  been 

'*  sanctioned  by  usage/'     But  I    refer  to  the  older  texts,  which 
I  am  about  to  quote,  not  so  muoh  to  gather   from  them  what  is 

(1)  1  B.  L.  E.,  P.  0. 12. 
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1869 the  present  law,  as  to  trace  (however  imperfectly)  its  origin  and 

Smmati      foundation.     And  as  my  object  is  to  see  what  the  older  writers 
Dim*1    have  said  on  this  subject,  I  quote  indifferently  from  the  authori- 
„  Vm  ties  of  all  the  schools. 

RmilATI 

SUykaliDkbi.  Of  the  three^ollecbions  of  laws  to  which  Menu's  name  is  attach- 
ed, the  Brihan  Menu,  Vrihat  Menu,  and  the  Laghu  Menu  Sanbita, 
we  have  an  English  collection  and  translation  of  the  latter  only* 
The  author  of  this  work,  whoever  he  may  be,  did  not  at  that 
time  at  anyrate  consider  that  widows  had  any  right  of  succes- 
sion whatever  to  the  estate  of  their  husbands  ;  for,  as  be  himself 
wrote  (Chapter  IX,  verse  185),  "  not  brothers,  nor  parents,  but 
iC  sons  are  heirs  to  the  deceased  ;  but  of  him  who  leaves  no  son, 
"  the  father  shall  take  the  inheritance."  The  words  "  nor  a  wife 
*'  nor  a  daughter,"  which  are  inserted  after  "  son,"  and  printed  by 
Sir  William  Jones  in  italics,  are  a  gloss  of  the  commentator 
Oolluca  (see  Preface,  page  xviii,  Ed.  1825,  page  xv,  Ed.  1794, 
Sir  William  Jones'  translation),  as  are  the  similar  Words  interpo- 
lated in  Chapter  IX,  verse  217  of  the  samework.  So  far  there- 
fore as  this  Menu,  or  edition  of  Menu  (whichever  it  ought  to  be 
called,)  is  concerned,  we  cannot  hope  to  find  any  rule  of  law 
applicable  to  the  present  inquiry  ;  and  as  we  should  expect,  he 
here  holds  out  to  a  faithful  wife,  as  a  reward  for  her  fidelity,  the 
satisfaction  arising  from  a  good  reputation,  and  the  prospect  of 
rejoining  her  husband  in  another  world  ;  whereas,  if  she  be  dis* 
loyal,she  is  to  incur  disgrace  here,and  misery  hereafter ;  but  there 
is  no  allusion  to  the  loss    or  gain  of  any  temporary    advantage 

(Chapter  IX,  verses  29,  30.; 

Very  early   writers,    however,    appear    to     have  recognized 

the  widow's  right  of  succession.  Vrihaspati,  as  quoted  in  the 
Dayabhaga,  Chapter  XI,  Section  1,  clause  2,  says  "in  scrip* 
cr  ture  and  in  the  code  of  law,  as  well  as  in  popular  practice* 
"  a  wife  is  declared  by  the  wise  to  be  half  the  body  of  her, 
"  husband,  equally  sharing  the  fruit  of  pure  and  impure  acts* 
"  Of  him  whose  wife  is  not  deceased,  half  the  body  survives. 
«*How  should  then  another  take  his  property  while  half 
irhis  person  is  alive  ?  Let  the  wife  of  a  deceased  man  who  left 
''  no  male  issue  take  his  share,  notwithstanding  kinsmen,  a  father 
'  a  mother,  or  uterine  brother  be  present.     Dying  before  her 


u 
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''Irasband,  a  virtuous  wife  partakes  of  his  consecrated  fire ;  or  if        MAE 
"  her  husband  die  (before  her)  she  shares  his    wealth  ;  this  is  a      Srimati 

"M  AT  A  NOI NI 

th  primeval  law.     Having  taken  his  moveable  and  immoveable        dbbi 
•'  property,  the  precious  and  the  base  metals,  the  grains,  the  liquids,      g^i^ 
u  and  the  clothes,  let  her  duly  offer  his  monthly,  half  yearly,  and  JaykauDiw. 
'•other  funeral  repasts.     With  presents    offered  to  his  manes, 
"and  by  pious  liberality,  let  her  honor  the  paternal  uncle  of  her- 
u  husband,  his  spiritual  parents,  and  daughter's  sons,  the  children 
"of  his  sisters,  his  maternal  uncles,  and   also  ancient  and- un- 
protected persons,  guests,  and  females  (of1  the  family).     Those 
<rnear  or  distinct  kinsmen  who  became  her  adversaries,  or  who 

injure  the  woman's  property,  let  the  king  chastise  by  inflicting 
'on  them  the  punishment  of  robbery." 

These  seven  texts,  as  they  aro  called,  seem  to  be  the  fullest 
exposition,  and  aro  adopted  by  Jimutavahana  in  his  treatise  as 
the  basis  of  the  widow's  right  of  succession.  It  will  be  observed 
that  they  contain  no  special  reference  whatever  to  the  virtue  of 
chastity,  but  only  to  virtue  in  general.  The  passage  is  however 
differently  translated  or  quoted  in  Colebrooke's  Digest,  Book  V,. 
verse  399,  where  the  primeval  law  runs  thus  :— "  Since  she  was 
u  previously  espoused  in  due  form,  she  must  support  the  consecrat* 
tl  ed  fire;  and  after  the  death  of  her  husband,  the  widow  faithful  to- 
"  her  lord  shall  take  his  wealth ;  this  is  a  primeval  law!"  The 
words  which  in  the  one  are  translated  "  a  virtuous  wife/'  and  ia 
the  other  "  faithful  to  her  lord,"  are  "  patwrata"  and"  *adhwiv  (see 
Shajnachurn's  Vyavastha  Darpana,  page  28),  and  what  that  is,  is. 
fully  explained  in  Colebrooke's  Digest,  Volume  III,  page  462,. 
and  in  the  Dayabhaga  in  the  passages  cited  below.  It  includes 
chastity  and  many  other  virtues,  besides  the  observance  of  certain 
religious  practices  and  austerities.  The  other  (so-called)  inspired? 
writer^  who  are  quoted  in  Jimutavahana  in  favor  of  the  widow's 
right  of  succession,  are  Tajnyavalkya,  Vishnu,  Katyayana,  and 
Vrihat  Menu  ;  the  two  last  are  the  only  ones  who  make  special 
mention  of  conjugal  fidelity.  The  first  says  (Day abhaga^  Chapter 
XI,  Section  1,  clause  56)  :  "  Let  the  childless  widow,  preserving 
u  unsullied  the  bed  of  her  lord,  and  abiding  with  her  venerable 
"  protector,  enjoy  with  moderation  the  property  until  her  death. 
"  After  her  let  the  heirs  take  it."    The  second  says  (Dayabhaga^ 
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1869       Chapter  XI,   Section  1,  clause  7)  :  |C  The  widow  of  a  childlesS 

Sbimati     "  man  keeping  uusullied  her  husband's  bed,  and  presevering  in 

MADbmNI    "  religious  observances,  shall  present  his  funeral  oblation,  and 

v.         '*  obtain  (his)  entire  share ." 

JatkaliDsbi.      Jimutavhana,  after  noticing  certain  authorities  adverse  to  the 

widow's  right,  then  goes  on  to  show  that  her  right  of  succession 

is  in  accordance  with  the  true  principles  of  Hindu  law.    He 

"  maintains  the  well-known  proposition  "  that  the  right  of  succes- 

"  sion  is  grounded  solely  on  the  benefits  conferred"  (Dayabhaga, 

Chapter  XI,    Section  1,  clause  33),  that  is,  conferred  upon  the 

person  whose  property  devolves ;  and  consequently  (section  43) 

tne  widow, "  because  she  performs  acts  spiritually  beneficial  to 

"  her  husband  from  the  date  of  her  widowhood  [and  not  as  sons 

*  ^ 

'  do  from  the  date  of  their  birth]  succeeds  to  the  estate  in  their 
"  default ;"  and  then  he  immediately  goes  on  to  describe  what 
the  widow's  duties  are,quoting  from  Yyasa :— r<  After  the  death 
"  of  her  husband,  let  a  virtuous  woman  observe  strictly  the  duty 
"  of  continence ;  and  let  her  daily, after  the  purification  of  the  bath, 
"  present  water  from  the  joined  palms  of  her  hands  to  the  names  of 
4<  her  husband.  Let  her,  day  by  day,  perform  with  devotion  the 
"  worship  of  the  gods,  and  specially  the  adoration  of  Vishnu, 
practising  constant  abstemiousness.     She  should  give  alms  to 

the  chief  of  the  venerable  for  increase  of  holiness,  and  keep  the 
''  various  fasts  which  are  commanded  by  sacred  ordinances.  A 
u  woman  who  is  assiduous  in  the  performance  of  duties  conveys  her 
"  husband,  though  abiding  in  another  world,  and  herself  to  a  region 
"  of  bliss."  And  then  he  sums  up  thus  (clause  44J  : — "  Since  by 
«'  these  and  other  passages,  it  is  declared  that  the  wife  rescues 
/  her  husband  from  hell ;  and  since  a  woman  doing  improper  acts 
<'  through  indigence,  causes  her  husband  to  fall  (to  a  region  of 
"  horror,)  for  they  share  the  fruits  of  virtue  and  of  vice,  there- 
u  fore  the  wealth  devolviogo  n  her  is  for  the  benefit  of  the  former 
•'  owner,  and  the  wife's  succession  is  consequently  proper.1' 
Then  in  clause  59 : — "  Therefore  those  persons  who  are  exhibited, 

in  a  passage  above  cited  (clause  4),  as  the  next  heirs  on  failure 

of  prior  claimants,  shall,  in  like  manner  as  they  would  have 
"  succeeded  if  the  widow's  right  had  never  taken  effect,  equally 
"succeed  to  the  residue  of  the  estate  remaining  after  her  use  of 
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"•it,  upon  the  demise  of  the  widow  in   whom  the  succession  had       1869 
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"  vested.  At  such    time    (here    Srikrishna    inserts,     '  when  the     Sbimati 
"  (  widow  dies/  and    Chudamani    inserts,    *  or  when    her  right  MAit^?INl 
"  r  ceases') ,  the  succession  of  .  daughters  and  the  rest  is  proper."         *. 

The  author  of  the  Mitakshara  who  discusses  the  widow's  right  jayk-auDebi. 
of  succession,  in  default  of  sons,  at  very  great  length  (Chapter  II* 
Section  1),  and,  as  is  well  known,  only  partially  admits  it,  starts 
the  discussion  with  the  passage  of  Yajnavalkya,  which  is  quoted 
by  Jimutavahana.  He  also  quotes  (clause  6)  under  the  names 
of  Vriddha  Menu  and  Yrihat  Vishnu  the  same  passage  which 
Jimutavahana  quotes  under  the  names  Vrihat  Menu  and 
Yishnu ;  but  the  passage  of  Katyayana  quoted  by  Jimuta- 
vahana, is  in  the  Mitakshara  quoted  or  translated  somewhat 
differently  (clause  6  :—*"  Let  the  widow  succeed  to  her  husband's 
wealth,  provided  she  be  chaste  ;  and  in  default  of  her,  the 
daughter  inherits  if  unmarried ;"  and  he  quotes  also  this  pas- 
sage from  the  same  writer :— *"  The  widow  being  a  woman  of 
honest  family,  or  the  daughters ;  or  on  failure  of  them,  the  father, 
or  the  mother,  or  the  brother,  or  his  sons,  are  pronounced  to  be 
"  the  heirs  of  one  who  leaves  no  male  issue/'  From  Vrihaspati 
he  quotes  one  only  of  the  seven  texts  quoted  by  Jimutavahana  :-— 
,c  Let  the  wife  of  a  deceased  man  who  left  no  male  issue  take 
"  his  share,  notwithstanding  kinsman,  a  father,  a  mother,  of 
u  uterine  brethren  be  present/1  Amongst  writers  who  have 
h  eld  opinions  adverse  to  the  widow's  succession,  the  author  of  the 
Mitakshara  quotes  Nareda,  Menu ;  Sancha,  and  Katyayana  in 
another  passage  (Chapter  II,  Section  I,  clause  7.)  The  result  he 
sums  up  in  these  words  (clause  89)  : — "  Therefore  it  is  a  settled 
"  rule  that  a  wedded  wife,  being  chaite,  takes  the  whole  estate  of 
"  a  man  who  being  separated  from  his  co-heirs,  and  not  subs  e 
"  quently  reunited  with  them,  dies  leaving  no  male  issue." 

It  is  remarkable  that,  in  discussing  and  opposing  the  opinion 
of  Dhareswara  (Chapter  II,  Section  1,  clause  8),  who,  relying  on 
a  passage  in  Gautama,  maintained  the  doctrine  that  a  widow 
succeeded  to  the  property  of  her  husband,  only  in  case  she  were 
solicitous  of  permission  to  raise  up  offspring  to  him,  the  author 
of  the  Mitakshara  treats  the  references  to  chastity  in  the 
passages  above  quoted  as  bearing     upon  this   disputed    point* 
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1869        Thus  (clause  18)  he  says :— "    Besides,    it  is    fit  that  a  chasfe 
Srimati      tl  woman  should    succeed    to   the  estate,    rather  than  one  ap- 
*c  pointed  to  raise  up  issue,  reprobated  as  this  practice  is  in  the 
v-  *€  law>  as  well  as  in  popular  opinion.    The  succession  of  a  chaste 

JaykallDjsbi.  "  widow  is  expressly  declared  ;  "and  then  he  quotes  the  passage  of 
Vriddha  Menu,  or  Vrihat  Menu,  already  mentioned,  and  the 
conclusion  he  comes  to  is  that  the  widow  u  may  either  seek  to 
Ci  obtain  progeny,  or  may  remain  chaste."  Thi«,  the  Biswambhara 
Bhatta  as  quoted  by  Mr.  Oolebrooke,  changes  into  "  either  she 
u  must  seek  male  issue  by  means  of  an  appointment  for  that  pur- 
"  pose,  or  she  must  remain  chaste." 

In  the  Vivada  Ghintamani  (Baboo  Prasanna  Kumar  Tagore's 
translation,  page  289),  Vrihat  Menu  is  quoted,  but  either  the 
translation  or  the  original  differs  from  that  of  the  Dayabhaga, 
In  the  Vivada  Chintamani,  the  passage  run*  thus  :— <c  A  widow 
"  who  has  no  male  issue,  who  keeps  the  bed  of  her  lord  invio- 
"  late,  and  who  strictly  performs  the    duties  of  widowhood,  shall 

°  alone  offer  the  cake  at  his  obsequies,,  and  succeed  to  his  whole 
"  estate."  The  author  of  the  work  then  quotes  from  Vrihaspati 
the  greater  portion  of  the  seven  texts  above  mentioned,  and  the 
important  passage  runs  thus : — "  If  the  wife  die  before  her  hus- 
iC  band,  she  shall  receive  his  consecrated  fire ;  if  not,  the  widow 
"  faithful  to  her  lord,  shall  take  his  wealth ;  this  is  a  primeval 
u  law :"  and  "  faithful  to  her  lord  *'  is    declared  to  mean  chaste. 

The  passage  on  this  subject  in  the  Vyavahara  Mayukba,  at 
least  as  translated,  is  very  confused ;  the  author  quotes,  under  the 
name  of  Prajapati,  the  primeval  law  of  Vrihaspati  in  the  same 
terms  as  Jimntavahana  ;  and  he  quotes  several  passages  from 
Katyayana,  which  I  can  hardly  identify  with  those  already 
mentioned.  His  owu  conclusion,  Chapter  IV,  Section  8,  verse  2, 
Stokes'  edition,  page  84,  is  that  a  et  wife  faithful  to  her  ktaa~ 
tc  band  takes  his  wealth,  not  if  she  be  unfaithful.' ' 

The  Dayakrama  Sangraha  throws  no  additional  light  on  this 
subject.  A  passage  from  Katyayana  is  quoted  there  (Chapter  I, 
Section  2,  verse  1,  Stokes*  edition,  474)  in  the  same  terms  as  in 
the  Dayabhaga,  Chapter  XI^  Section  1,  clause  56. 

Colebrooke's  Digest  (Volume  III,  page  462)  quotes  the  seven 
texts  from  Vrihaspati  in  the  terms  I  have  already  stated,  and  says 
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that  u  udayacara  '  explains  faithful  to  her  lord'  in  this  passage .      1M9     . . 
fr  to  mean  '  firm  in  the  rigid  duties  of  a  faithful  widow/'     He      SaiMA,n 
then  goes  on  to  give  the  definition  of  Such  a  woman,  quoting        Debt 
from  Harita>  but  the  author  to  whom  he  probably  refers  is  Vri-      sbimatx 
haspati  (See  Book  IV,  verse    107  of  his  own  work),  who  says,  JatkaliDkbi. 

The  virtuous  woman  Who  is  indisposed  when  her  husband  is  sick, 
pleased  when  he  is  cheerful,  squalid  and  pining  when  he  is 
"  absent,  dies  when  he  deceases,  must  be  considered  as  truly 
<c  faithful  to  her  lord.*'  In  another  part  of  Colebrooke's  Digest 
(Book  IV)  Section  2>  page  459)  are  collected  a  variety  of 
passages  describing  the  duties  of  widows  who  choose  to  survive 
their  husbands.  What  is  chiefly  enjoined  is  the  general 
practice  of  austerities.  Eating  the  leaf  of  the  betel)  feeding 
from  vessels  of  sine,  eating  more  than  one  meal  a  day,  sleeping 
on  a  bed,  using  perfumed  substances,  and  sexual  pleasures 
generally,  are  all  forbidden.  No  special  mention  is  made  of 
chastity ;  "  but  a  widow  who,  from  a  wish  to  bear  children,  Blighfcg 
**  her  deceased  husband  by  marrying  again,  brings  disgrace  on 
**  herself  here  below,  and  shall  be  excluded  from  the  seat  of  her 
u  lord*"  This  is  quoted  from  Menu  in  Chapter  V,  verse  161. 
Baboo  Shama  Churn,  in  the  Vyavastha  Darpana,  page  28,  quotes 
the  following  passage  from  Katyayana  :  "  The  wife  who  does 
"  malicious  acts  injurious  to  her  husband,  who  has  no  sense  of 
n  shame,  who  destroys  his  effects>  or  who  is  addicted  to  adultery, 
"  does  not  deserve  property."  I  do  not  find  this  passage  any* 
where  quoted  by  the  authors  I  have  above  referred  to  except  in 
the  Vivada  Chintamani  (page  265),  where  the  last  few  words  run 
thus  :  u  is  held  unworthy  of  the  property  before  described/' 
This  seems  to  be  her  own  separate  property,  and  an  allotment  for 
maintenance.  No  reference  is  made  to  the  passage  where  the 
author  comes  to  discuss  the  succession  of  widows. 

All  the  commentaries  quoted  above  contain  chapters  on  ex- 
clusion from  inheritance.  It  seems  to  me,  however,  not  a  little 
remarkable  that  I  do  not  find  that  in  any  of  them  mention  is 
made  of  "  unohastity"  as  a  ground  of  exclusion.  "  Impotent  per- 
"  sons,  outcasts,  persons  born  blind  or  deaf,  madmen,  idiots,  the 
"  dumb,  such  as  have  lost  the  use  of  a  limb ;"  is  the  list  given 
by  Menu  of  persons  who  are  excluded,  and  I  do  not  find  it  has 
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1809       been  much  extended.    Nareda  adds.—"  One  who  is  addicted  to 
Smmatx      "  vice   or  has  been  expelled  from  society  ;"DevaIa  adds,— "A  leper 
Dsbi       "  and  a  person  wearing  the  token  of  religions  mendicity  :"  per- 
Siumatt     80DS  °*  noutral  sex,  and  the  offspring  of  incestuous  intercourse 
JatealiDibi.  have  also  been  added*    Sancha  and  Liohita  are  quot  edby  Jagan- 
natha  (Volume  III.  page  300)  as  saying  "  of  him  who  has  been 
"  formally  degraded,  the  right  of  inheritance,  the  funeral  cake, 
"  and  the  libation  of  water  are  extinct."     The  author  of  the 
Vyavastha  Darpana  is  the  first  Hindu  Commentator  that  I 
have  seen  who  brings  in  the  unchastity  of  the  widow  as  a  sepa- 
rate cause  of  exclusion  from  inheritance*    It  will  be  seen,  how- 
ever, presently,  that  he  does  not  thereby  introduce  any  new  doc- 
trine as  to  exclusion,  because  he  only  excludes  when  she  would 
fall  under  one  of  the  classes  above  mentioned,  namely  that  of 
an  outcast. . 

In  Sir  William  Macnaghten's  collection  of  cases,  a  case  is 
mentioned  (Case  iii,  Volume  II,  page  19),  in  which  the  Pundits 
were  asked  what  would  be  the  effect  of  the  unchastity  of 
the  widow  after  the  death  of  the  husband  ?    They  answered  : 

It  is  the  general    doctrine    that    the    virtuous    widow  of  a 

man,  who  dies  leaving  no  heir  down  to  the  ^great-grandsqp, 
"  succeeds  ;  but  that  if  she,  on  the  death  of  her  lord,  be  faith- 
u  less  to  his  bed,  she  has  no  right  of  succession."  For  this  they 
cite  Vrihaspati,  Katyayana,  Vrihat  Menu,  and  Nareda.  What 
the  three  first  say  I  have  already  shown. 

The  passage  said  to  come  from  Nareda  is  that  already  referred 
to,  as  quoted  by  Baboo  Shama  Churn  in  the  Vyavastha  Dar- 
pana, 28,  and  the  author  of  the  Vivada  Chintamani,  265;  from 
Katyayana,  and  which  is  omitted  in  the  Other  Commentaries. 

In  the  next  case  (page    21)  the  question  is   asked,  whether  a 

widow,  who  had  become  a  prostitute,  was  entitled  to  succeed,  and 
the  Pundits  answered  that,  "  If  it  be  proved  that  the  widow,  in 
fact,  did  not  "keep  her  husband's  bed  unsullied,  she  has  no  title 
u  to  his  property,  and  ought  to  be  expelled  from  his  house/'  The 
opinion  of  Sir  Thomas  Strange  is  given  at  Volume  1,  page  186  of 
his  work,  and  it  is  that  "  an  unchaste  wife  is  excluded  from  the 
"  inheritance,  but  nothing  short  of  actual  infidelity  in  this  respect 
"  disqualifies,  nor  the  inheritance  once  vested  in  her,  is    it  liable  to 
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*' be  divested,  unless  for  loss  of  caste  unexpiated  by  penance  1B69 
"  and  unredeemed  by  atonement."  It  appears  that  this,  how.  Bnuun 
ever,  is  really  an  opinion  of  Colebrooke's  adopted  by  Sir  Thomas  dm 
Strange,  the  original  opinion  of  Colebrooke's  being  given  in  very  gE£ATI 
nearly  the  same  words  at  page  272  of  Volume  11  of  Strange' s  JaykamDml 
work  and  from  the  opinions  of  the  Pundits  there  quoted,  it  would 
seem  that  the  occasion  of  the  opinion  was  a  difficulty  which  had 
arisen  in  Madras  as  to  how  the  incontinence  of  the  widow  ought 
to  be  established.  We  have  here,  therefore,  a  direct  expression 
of  opinion  by  the  highest  European  authority  on  Hindu  law,  sup- 
ported by  another  European  authority  of  considerable  eminence. 
At  page  159,  Strange  quotes  from  Colebrooke  a  passage  in 
which  the  causes  of  exclusion  from  inheritance  are  discussed. 
Although  there  is  no  mention  of  unchastity  in  it,  it  is,  I  think, 
important  to  refer  to  it,  because,  taken  with  the  opinion  of  Cole- 
brooke already  refered  to,  it  shows  completely  what  his  views 
were  on  the  subject.  He  says :  "  In  regard  to  the  causes  of  dis- 
u  inheritance  discussed  in  the  Digest,  Book  V,  Chapter  V,  Sec- 
tion 1,  corresponding  with  5th  Chapter  of  Jimutavhana  and 
the  10th  Section,  Chapter  11  of  the  Mitaksfrara,  I  am  not 
aware  that  any  can  be  said  to  have  abrogated,  or  to  be 
"  obsolete.  At  the  same  time  I  do  not  think  any  of  our  Courts 
"  would  go  into  proof  of  one  of  the  brethren  being  addicted  to 
•'  vice,  or  profusion,  or  of  being  guilty  of  neglect  of  obsequies 
'*  and  duty  toward  ancestors.  But  expulsion  from  caste,  leprosy 
and  similar  diseases,  natural  deformity  from  birth,  neutral  sex, 
"  unlawful  birth  resulting  from  an  uncanonical  marriage,  would 
"  doubtlessly  now  exclude ;  and  I  apprehend  it  would  be  so 
"  adjudged  in  our  Adawluts."  Strange  dilates  at  length  upon 
this  passage,  and  points  out  that  the  power  of  degradation  or 
expulsion  from  caste  can  be  exercised,  and  its  consequence ;  and  he 
again  (at  page  163)  puts  the  forfeiture  of  the  widow  for  unchastity 
on  the  ground  taken  by  Colebrooke,  namely,  loss  of  caste. 

The  decided  cases  in  which  this  question  has  arisen  are  extreme- 
ly few.  In  Morton's  decisions,  there  is  a  case  of  Doe  d  Radha- 
money  Raur  v.  Neelmoney  Doss  (1),  where  it  was  proved  that  the 

(1)  Montriou's  H.  L.  Cases.  314. 
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• 
1869       widow,  who  was  claiming  her   husband's    share,  had,    after  her 

SbImati     husband's  death,  been  incontinent,  and    had  long  since  quitted 

Mi Dkbi*1    ^e  house  and  protection   of    her  husband's   family ;  it    is   said 

v.  to  have    been  held    by    Chambers,   0«  J.,  Hyde,    Jones,    and 

6-Rima.ti 

JaykaliDbbi.  Dunkins,  J  J.,  that  she  had  by  her  incontinence  forfeited  her 
right  to  her  husband's  estate*  In  the  case  of  Maharanee  Bussunt 
Koomaree  v.  Maharanee  Kummul    Koomaree  (1),    what  is    held 

by  the  Court  below  was  that  a  widow  who  voluntarily  quitted  the 
family  house  by  night  in  the  same  carriage  with  a  Baboo,  was 
not  entitled  to  have  a  separate  house  and  maintenance  provided 
for  her,  but  the  Judge  awarded  her  rupees  1,000  per  mensem 
conditionally  upon  her  return.  The  Court  of  Appeal,  however, 
.considered  that  she  had€f  by  her  conduct  forfeited  all  legal  claim 
"  according  to  the  Shastras  to  maintenance  from  her  husband's 
"  family ;"  ikpve  is  not  a  word  about  chastity  or  unchastity  in  the 
report,  though  perhaps  an  elopement  may  be  hinted  at.  Eut 
they  seem  to  have  considered  the  widow's  right  to  consist  in  a 
claim  to  food,  apparel,  and  a  residence  only,  and  not  to  any  sum 
of  money  in  lieu  thereof  ;  and  I  gather  that  they  deprived  her  of 
maintenance  on«the  mere  ground  of  her  having  absented  herself 
from  the  family  house,  a  decision  which  could  hardly  now  be 
supported.  The  report  is  very  meagre,  but  I  cannot  help 
thinking  that  if  it  had  been  considered  necessary  to  come  to  a 
distinct  finding  upon  the  question  of  chastity,  either  this 
finding  or  the  facts  leading  to  it  would  have  been  explicitly 
stated. 

In  .the  case  of  Raj  Koonwaree  Dassee  v.  Oolabee  Vassee  (2),  the 
elder  widow  brought  a  suit  to  recover  the  deceased  husband's  pro- 
perty against  the  younger  widow.  The  younger  widow  repudiated 
the  plaintiff's  claim,  on  the  ground  that  the  plaintiff  had,  during 
her  husband's  life-time,  eloped  with  another  man,  against  whom 
her  husband  had  brought  an  action  for  the  seduction,  and 
recovered  damages ;  and  that  her  husband  had  never  after- 
wards admitted  the  plaintiff  into  his  house  or  cohabited  with 
her.  The  Court  in  their  judgement,  first  discuss  the  evidence  of 
incontinence  which  they  consider  conclusive.  They  do  not  how- 
(1)  7  6el.  Rep.  144.  (2)  S.  D.  A.  (1858W891. 


VOL.  V.]  HIGH  COURT.  «9 

ever  rest  the  cage   there  ;  they  proceed  to  consider  a  contention       1869 
on  behalf  of  the  plaintiff   that    there  was  no  express  declaration    Sbikah 
or  solemn  act  on  the  part    of  the  husband  from  which  the  Court  MAtJl^ni 
could  infer  that  it  is  was  his  intention  to  disinherit  her.  and  they         *. 
proceed  to    find  that    it  was    his  deliberate  and  fixed  intention  jaykaliDsbi. 
that  she  should  not  after  his  death  participate   beneficially  in  hia   . 
estate.    It  is  clear,  therefore,  that  this  case  is  rather  an  authority 
to  show  that  even  adultery  in  the    husband's    life-time  is  not  in 
itself  sufficient  to  dis-entitle  the  wife  to  inherit^but  that  the  hus- 
band may  fortius  cause  by  a  clear  expression,o£  intention  deprive 
her  of  her  right  to  succeed  him. 

This  is  all  that,  with  the  very  able  assistance  of  the  learned 
counsel  who  argued  this  case,  I  have  found  in  the  way  of  autho- 
rity or  comment  upon  the  question  %iow  before  me.  Leaving 
aside  those  passages  in  the  Hindu  law  books  which  speak  of  the 
duties  of  a  wife,  I  think  it  is  clear  that  the  observance  of  chas- 
tity is  strongly  enjoined  on  tho  widow ;  and  looking  to  the  rea- 
soning by  which  Jimutavahana  established  her  claim  to  the 
succession,  namely,  by  the  performance  of  acts  beneficial  to  her 
husband,  there  is  no  doubt  'some  ground  for  the  argument  that  she- 
continues  to  hold  the  estate  only  so  long  as  she  performs  the  duties 
which  are  the  foundation  of  her  right.  But  such  a  principle  has 
never  been  enunciated,  nor  do  I  find  the  least  trace  of  its  being  • 
acted  upon  in  Hindu  law,  if  it  did  exist-  If  the  widow,  who 
ceased  to  perform  acts  beneficial  to  her  husband,  lost  her  estate, 
she  would  lose  it  for    other   causes   besides    unchastity.     The 

argument  would  be  just  as  strong  in  favour  of  forfeiture  in  case 
of  her  failure  in  any  of  the  other  numerous  qualifications  of  a 
pativrata  sadhwi,  as  in  the  case  of  unchastity.  And  it  would 
apply  not  only  to  widows,  but  to  sons  whose  right  to  inherit  is. 
put  upon  the  same  ground,  and  upon  whom  virtuous  conduct  is 
hardly  less  strictly  enjoined. 

On  the  other  hand,  I  think,  that  this  argument,  by  way  of 
inference,  may  be  met  by  one  not  less  strong  on  the  other  side. 
I  think  if  loss  of  chastity  had  ipso  facto  been  a  ground  of  exclu- 
sion from  inheritance,  it  would  have  certainly  been  mentioned 
as  such  by  some  one  of  the  commentators  in  the  chapter  on  that 
subject,  or  at  least  if  not  there    mentioned,    that  in  some  one  of 
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1809       the  above  quoted  passages  where  chastity  is  enjoined,  the  punish- 
Sbimati     ment  of  it  by  forfeiture  would  have  been  declared. 
Dbbi  The  conclusion  which  I  come  to,  and  which  is  based  upon  the 

RaiMA  opinion  of  Colebrooke  cited  by  Strange  already  referred  to,  is, 
JaykaliDkbt.  that  neither  for  unchastity,  nor  any  other  vicious  act,  is  a  right 
forfeited  under  the  Hindu  law.  There  are  acts  of  gross  and 
continued  immorality  for  which  a  Hindu  may  be  completely  and 
irrevocably  cut  off  from  his  family,  and  from  that  moment 
he  is  to  all  intents  and  purposes  as  one  dead,  so  far  as  the  family 
is  concerned,  to  which  he  formerly  belonged ;  ceremonies  are 
performed  as  if  he  were  actually  so  (1  Strange  160,)  and  the  fiction 
of  Hindu  law  is  that  from  thatf  moment  he  dates  a  new  exis- 
tence, as  will  be  clearly  seen  by  the  rules  which  regulate  the 
rights  to  property  which  ne  afterwards  acquires.  Of  course, 
therefore,  tta  property  held  by  such  a  person  passes  on  to  the 
next  taker.  How  far  this  power  of  degradation  would  now  be 
recognized  by  the  law,  and  whether  unchastity  in  a  widow  would 
be  a  just  cause  of  degradation,  are  questions  which  it  is  in  no 
way  necessary  for  me  now  to  consider.  One  of  them  at  least 
is  a  question  of :.  no  little  difficulty.  What  I  now  hold  is,  that 
it  is  not  the  immoral  act  alone  which  in  any  case  destroys  the 
right,  but  the  loss  of  caste]or  degradation  which  may  follow  there- 
upon. This  explains  the  silence  of  the  Hindu  law  books  as 
to  forfeiture  for  particular  acts  of  immorality,  and  accords  entire- 
ly with  the  doctrine  of  expiation,  which  would  otherwise  appear 
to'be  almost  unmeaning. 

This  view  of  law  is  supported,  as  I  have  said,  by  the  authority 
of  Colebrooke  and  Strange ;  it  is  not  opposed,  as  far  as  I  am 
aware,  by  any  European  writer  on  Hindu  law ;  and  I  think  it 
by  no  means  unimportant  to  observe  that  it  is  also  that  which 
is  adopted  by  an  able  living  writer  on  the  Hindu  law  of  the 
Bengal  school,  who  must  be  well  acquainted  with  the  opinions 
current  on  this  subject  amongst  the  mosyb  learned  of  his  country- 
men. Baboo  Shama  Churn  Sircar,  in  his  work  already  referred 
to  at  page  1016,  thus  sums  up  the  law  on  this  subject.  "  It 
"  should  however  be  observed  that  the  woman  who  is  adulter- 
"  ous  at  the  time  when  succession  opened,  or  who  previously 
"  committed  adultery  which  remained   unexpiated   by  penance, 
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**  forfeits  her   right   to  inheritance    and   maintenance  ;    and.        *869 
"  not  she  who  was  previously    adulterous  but  ceased  to  be  so     Srimati 
'*  and  cohabited  with  her  husband,  or  expiated,  or  was  about  to        dkbi  * 
€f  expiate  the  sin  by  penance  before  the  time  of  succession  ;  and      »^ATI 
"  not  also  she  who  became  adulterous  after  inheriting  property  JaykaliDibt. 
44  or  obtaining  maintenance,  unless  the  crime  were  such  as  to 
"  cause  complete  degradation  by  loss  of  caste  unredeemable  by 
"  atonement."     Of  the  three  decided  cases,  the  first  is,  I  think, 
too  scantily  stated  for  any  very  secure  inference  ;  it  is  certain- 
ly not  sufficient  to  outweigh  the  combined  authority  of  Cole- 
brooke  and  Strange.    The  second  did  not,  I  think,  turn  at  all 
upon  the  question  of  chastity.    The  third  relates  not  to  for- 
feiture by   a  widow,  but  to  the  right  of  a  husaand  to  exclude 
his  unchaste  wife  from  her  rights  as  such.    It  is,  in  my  opinion,a 
perfectly  correct  decision,  and  supports  the  law  as  laid  dorim  by 
Baboo  Shama  Churn  Sircar  on  this  subject,  in  the  passage  I  have 
just  referred  to  ;  but  it   rests  on   a  totally  different   principle 
from  forfeiture.    It  might  rather  be  termed  the  exercise  of  a 
summary  power  of  divorce  by    the  husband  for  adultery.    It 
in  no  way  conflicts,  on  the  contrary,  I  think  it  abcords  in  princi- 
ple, with  the  view  I  take  of  the  law,  because  even  there  it  would 
appear  that  the  simple  act  of  unchastity  did  not  cause   disin- 
heritance, but  only  such  an  act  followed  by  an  express  exclusion. 

The  result  is  that,  I  hold  that  the  defendant  has  not,  by  the 
simple  act  of  uuchasity  proved  against  her,  she  not  having  been 
degraded  or  expelled  from  caste,  forfeited  her  right  as  widoW  of 
Eamgopal  to  inherit  his  estate.     The  suit,  therefore,  fails  al- 
together and  must  be  dismissed  with  costs  on  scale  2. 

From  this  decision  the  plaintiff    appealed  on  the  following 

grounds : 

1.  That  unchastity  in  a  Hindu  widow  works  a  forfeiture 

of,  or  terminates,  her  estate  and   interest  in  her  husband's  pro- 
perty. 

2.  That  incontinence  in  a  Hindu  widow  in  itself  involves 
loss  of  caste,  and  is  an  offence  for  which  Hindu  law  has  not 
provided  any  atonement  or  expiation  ;  and  that  even  if  ex- 
piable  or  redeemable,  there  was  no  evidence  that  the  defendant 
had  ever  effected  redemption  by  expiation,  er  was  about  to  do  so. 
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1869  3.    That  the  incontinence  of  the  defendant  was-  followed  vp 

Srikati      by  her  leaving  her  husband's  house,  to  which,  so  far  as  can  be 

Djcbi       gathered  from  the  evidence,  she  had  no  intention,  at  least    for 

SeiLti      some  time,  of  returning. 

JaykaliDjbi,      4.    That  chastity  is  an  essential  condition  to  the  oontinuaace 

and  enjoyment  by  a  Hindu  widow  of  the  estate  of  her  deceased 

husband,  for  whose  benefit  alone  she  takes  the  estate  ;  and  that 

wholly  apart  from  any  ou  toasting  or  degradation,  incontinence 

causes    the  estate  to  revert  to  the  next  heir  of  the    deceased 

proprietor  capable  of  conferring  benefits    on  him  as  his  repre- 
sentative. 

5.    That  the  suit  should  not  have  been  dismissed  with  costs. 
Mr.  Woodroffe  and  Mr.  Marindin  for  the  appellant*  t 

9 

The  Advocate-General    Mr.  Graham  and  Mr.  Evans  for  the 
respondent. 

■ 

Mr.  Woodroffe.— By  unchastity  a  Hindu  widow  forfeits  all 
rights  she  would  otherwise  have  had  in  the  property  of  her  hus- 
band, Colebrooke's  Digest,  Book  IV,  Chapter  I,  verse  8 ;  this  text 
also  speaks  of  unchastity  after  the  death  of  the  husband.  A 
Hindu  widow  takes  his  estate  for  the  benefit  of  her  husband, 
and  her  adoption  of  a  son  works  benefit  by  substitution  ;  but  if  she 
■  m  do.es  not  benefit  her  husband,  she  should  not  take,  the  con- 
sideration  on  which  she  takes  is  gone— Dayabhaga,  Chapter  XIr 
Section  1,  verses  43,  44,  45 ;  Id.,  verses  30, 32.  The  Court  below 
seems  to  have  thought  that  the  text  of  Vrihat  Menu,  Shama 
Churn's  Vyavastha  Darpana,  24,  refers  to  the  conduct  of  the 
wife  in  her  husband's  life-time,  but  "  persevering  in  religious 
observances"  cannot  apply  to  the  wife  in  the  life- time  of  her 
husband— Dayabhaga  Chapter  XI,  Section  1  verse  43.  In  Cofe- 
brooke's  Digest,  Book  IV,  Chapter  II,  verse  105, .  it  is  said 
€t  fruitless  are  the  sacrifices  of  immoral  women  ; "  by  immorality 
they  take  themselves  out  of  the  category  of  persons  who  can 
inherit!  See  Colebrooke's  Digest,  feook  V,  Chapter  VIII, 
verse  409.    How  can  the  widow  have  a  right  before  perform- 
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ance  of  acts  for  hasband's  benefit  ?  If  after  performance  she  1869 
has  acquired  rights,  she  forfeits  them  by  unchastity— Shama  SaTMATI 
Churn's  Yyavastha  Darpana,  25*  As  to  when  her  right  ceases,  Debi 
see  Dayabhaga,  Chapter  XI,  Section  1,  verse  59 ;  Shama  sMmATi 
Churn's  Vyavastha  Darpana,  9.  If  it  is  objected  that  the  first  of  JaykauDmh. 
these  texts  is  a  gloss  by  Chudamani,  a  later  author,  that  shows 
that  the  doctrine  with  regard  to  the  right  ceasing  did  not  become 
obsolete.  See  also  Dayabhaga,  Chapter  XI,  Section  1,  verses 
7  and  56.  Mitakshara,  Chapter  II,  Section,  I,  verses  6  and  11. 
Dyakrama  Sangraha,  Stoke's  edition,  Chapter  1,  Section  2> 
verses  8,  4,  and  5.  As  to  maintenance,  women  who  are  perversa 
should  be  maiutained— Dayabhaga,  Chapter  V,  verse  19  ;  1 
Strangers  Hindu  Law,  Chapter  VI,  1|4.  As  to  the  divesting  of 
the  right,  Chapter  VII,  163,  maintenance  is  forfeited  by  the 
widow's  unchastity— Chapter  VIII,  172 ;  2  Strands  Hindu 
Law,  269,  272,  273.  See  opinion  of  a  Pundit  in  Hooghly, 
who  refers  to  various  texts  in  support  of  it— 2  Macnaghten's 
Hindu  Law,  18,  21.  This  shows  that  whatever  time  the  un- 
chastity occurs,  it  is  effective  in  working  forfeiture.  See 
Elberling,  75,  on  a  widow's  estate,  where  she  is  said  to  hold  on 
two  conditions  that  she  is  chaste,  and  that  she  commits  no  waste. 
In  Doe  d  Radhamoney  Raur  v.  Neebnoney  Doss  (1),  it  was 
held  that  the  widow  had  forfeited  the  right  to  her  husband's 
estate— In  Doe  d  Saummoney  Dosses  v.  Nemy  Churn  Doss 
(2),  the  case  of  Doe  d  Radhamoney  Raur  v.  Neelmon  ey  Doss  (1) 
is  not  cited.  Act  XXI  of  1850  does  not  apply — see  the  Pream- 
ble. Raj  Koontoaree  Dassee  v.  Qolabee  Dassee  (3)  is  a  case  where 
the  incontinence  was  during  the  life  of  one  husband  ;  that  case- 
was  not  argued— see  per  Sconce,  J.,  who  appears  to  hold  that 
unchastity  is  a  cause  of  loss  of  caste  when  known.  If  excom- 
munication takes  place  for  a  matter  inconsistent  with  religion, 
it  may  be  that  Act  XXI  of  1850  would  apply.  In  Maha- 
ranee Bussunt  Koomaree  v.  Maharanee  Kummul  Koomaree  (4) 
a  claim  for  maintenance  was  dismissed,  and  there  is  no 
distinction  drawn  between  the  consequences  of  unchastity  as 
regards  maintenance  and  inheritance, — see  also  Shama  Churn's 

(1)  Montriou's  H.  L.  Cases,  314  (3)  14  S.  D.  A.  (1858),  1891. 

(2)  2  Taylor  &  Bell,  300.  .(4)  7SeLRep.,144 
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1860       Vyavastha  Darpana,    on  Exclusion   from    Inheritance,    1015, 
Seimati     verse  662.    Fallen  persons,  as    well  as  outcasts,  are  excluded— 

MadmiINI   Id>  997>  verse  657-    Ther6  *    no     e«P»tion  for    the    crime 
v,        of  unohasiity   in    wOmen— see  Menu,    Chapter   XI,  verses  55, 

bn^aii  ^.  ^  tte  r©*erences  BOeln  *°  l"ave  reference  to  the  mia 
c  onduct  of  the  man  with  a  woman.  In  text  72  and  the  follow- 
ing  ones  it  is  shown  how  crime  may  be  expiated ;  in  every 
case  it  is  spoken  of  as  to  be  performed  by  a  man  ;  nowhere  is 
expiation  for  women  spoken  of.  In  the  present  case,  there  is  no 
inclination  for  expiation,  even  if  any  were  possible.  At  the  time 
of  the  Hindu  marriage  Act  XV  of  1856,  as  stated  in  the  pre- 
amble, a  second  marriage  was  looked  upon  as  legalised  fornication. 
It  cannot  be  that  the  position  of  a  woman  marrying  a  second 
time  is  worse  than  that  of  one  who  is  unchaste.  The  position 
of  the  former  is  correctly  described  in  section  2  of  Act  XV 
of  1856. 

Mr.  Marindin  on  the  same  side.— Where  a  person  is  excluded 
from  inheritance  for  disease,  he  has  still  a  right  to  maintenance  ; 
but  all  the  authorities  are  agreed  that  where  a  woman  is  excluded 
from  inheritance,  she  has  no  claim  to  maintenance.  There  is  a 
difference  of  opinion  as  to  whether  a  man  who  loses  his  right 
of  inheritance  as  an  outcast  loses  his  right  to  maintenance  also.— 
Shama  Churn's  Vyavastha  Darpana,  371,  372,  verses  201,  203. 
The  deprivation  of  loss  of  maintenance  thus  does  not  follow 
always  loss  of  caste  ;  it  may  "arise  from  something  else.  An 
unchaste  widowlosesright  to  maintenance— 2Macnaghten9s  Hindu 
Law,  case  ii,  109  case  v,  112  ;  The  Collector  of  Masulipatam  v. 
Oavaly  Venoata  Uarrainappah  (1).  The  tenure  of  a  Hindu  widow 
is  one  qualified  by  texts  of  Hindu  law,  which  say  that  she  should 
remain  chaste.  In  this  view  of  the  case,  Act  XXI  of  1850 
would  have  no  effect  ;  it  might  apply  if  losing  caste  was  the 
cause  of  her  deprivation  of  property ;  but  there  are  two  conse- 
•  quences  of  unchastity, — first  an  unchaste  widow  breaks  the  con- 
dition in  which  she  holds  the  property  ,  second  she  loses  caste. 
It  is  clear  that  at  the  time    of    the  passing  of  Act  XV  of  1856 

(1)8  Moore's  I.  A.,  529,  549. 
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it*  was  considered  that  remarriage  was  followed  by  penal  con-       l&* 
sequences.     [Pkaoock,  0.  J.— Thafc  is  an  opinion  of  the  Legis-      Smun 
lature  which  may  hare  been  wrong.}     It  is  not  conclusive,  but       dkbi 
is  authority    to  guide  the  Court.     [Pkacocx,  0.  J. — It  was  the      y  Jjv n 
ceremony  of  marriage,  not  the  consummation,  which  was  thought  JavkavXHbu 
by  the  Legislature  was  the  cause  of  forfeiture.]     There  is  no 
text  to  that  effect ;  th4  ceremony  of  marriage  might  have  been 
tantamount  to  an  act  of  cbaatity.     [Peacock,  C.  J.~The  Le» 
gislature  say  it   was  thought  that  second  marriage  was  inva- 
lid,]    The  Legislature  thought  that  by  a  second  marriage  the 
proprietorship  of  the  widow  in  the    husba&d's    property    was 
lost — see  section  2  of  Act  XV  of   1856.     There  is  no  text  of 
Hindu  law  which  says  the  widow  forfeits  the  property  on  remar- 
riage, therefore  the  only  ground  on  which  the  forfeiture  would 
arise  is  that    the  remarriage    is  in    itself  an  act  of    unchastity. 
In  Srikrishna's  Commentary  there  is  a  note  :  "  hence  the  right 
of  an  adulterous  woman  ceases"— Sh&ma  Churn's  Vyavastha 
Darpana,  28 ;  and  in  the  index  to  that  work,  the  same  word 
patai  is  applied  to  both  wife  and  widow,  so  that  adultery  would 
be  applied  unchastity  both  before  and  after  the  husband's  death. 
[Peacock,   C.  J.— There  is  this    difference  that  a  husband 
can  condone  adultery  commited  daring  his  life,  or  it  maybe  ex- 
piated.]    It  is  contended  there  is  no    expiation.     [Peacock  C.J. 
—Menu,    Chapter    XI,  Section  177,  shows  how  a  woman   can 
expiate  ;  if  a  wife  can  expiate  and  a  widow  cannot,  they  are 
not  in  a  like  position.    Is  there  any  text  in  Hindu  law  that  a 
widow's  estate  ceases  by  reason  of  her  adultery  ?]     Colebrooke's 
Digest,    Book    V,    Chapter   VII,  verse    409,  note  by  Jagan- 
natha,  and  note  by  Naredato  verse  405.     [Piacock,  C.  J.,  refers 
to  2  Strange's  Hindu  law,  272.     Does  the  forfeiture  take    place 
immediately  or  is  time  to  be  given  to  expiate?     Mr.  Woodroffe.-— 
It  means  that  unchastity  operates  as  an  immediate  disherison. 
Phacock,    C.    J.— Disherison     means    preventing  her  from  in- 
heriting.   It  must  be  read  in  connection  with  the  case  there 
reported.    That  seems  to  lay  down  that  unchastity  destroys  botL 
the  right  to  inherit  and  to  keep  the  property  already  inherited, 
—see  The  Mitakshara,  Chapter  II,    Section  1,  verses  30  and  87. 

The  Advocate-Qetteral,  for  the  respondent,— By  the  Hindu  law 

64 
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W*       as  administered  in  Bengal  therfc  is  no  defeasible  estate.  An  estate 

Srimati      once  vested  connot  be  divested.    The  ground  of  the  widow's  right 

Deb  i       is  her  power  of  conferring  benefit  on  the  husband.     Sons   sue* 

Srim aw      ooe^  ®r8*'  because  they  can  confer  most  benefit,  but  they  do 

JaykaliDkh.  not  succeed  conditionally  on  their  conferring  benefit,  nor  do  any 

other  heirs  succeed  conditionally  ;  why  then  is  it  said  that  the 

widow   succeeds  conditionally.    'Suppose  she  spends  the  whole 

income    on    herself  instead  of    applying  it  for  her  husband's 

benefit ;  there  is  nothing  to  show  she  would  thereby  forfeit  the 

■ 

estate.    If  Bhe  attempt  to  alienate   the  corpus  she  may  be  re- 
strained   by   injunction,    but  she   does  not  forfeit  the  estate. 
No  distinction  can  be  drawn  between  those  texts  which  lay  down 
the  law  and  those  which  are  meant  to  be  merely  procepts.  There 
appears  to  be  a  difference  between  the  Mitakshara  and  Bengal 
schools  as  to  vesting  and  divesting  of  estates.    But  all  the  texts 
and  cases  refer  to  the  punctum  temporis  of  the  death  of  the  owner, 
they  all    refer    to    the  right  to    succeed.     Mussamut  Bhoobun 
Moyee  Debia  v.  Ramhishore  Achari  Chowdhry  (1)  ;     Pareshmoni 
Dasi  v.  Dinanath  Dos  (2).    The  case    of  Doe  d  Padhamoney 
Raur  v.   Neelmoney    Doss   (3)  is  very   meagrely  reported,  and 
was   decided  at  a  time  when  a  Hindu  Widow's  estate  was  not 
well   understood  ;    so    with    the     case  of  the  Maharanee  Bus- 
sunt  Koomarre  v.  Maharanee   Kummul  Koomaree  (4).     In   the 
case  of  Raj  Koonwaree  Dossee  v.  Oolabee  Dassee  (5),  the  adultery 
was  committed  in   the  life-time  of  the  husband  ;  there  was  a 
renunciation  of  the  woman  by  the  husband.  From  the  case  of  Doe  d 
Radhamoney  Raur  v.  Neelmoney  Doss  (3)  to  the  present     time, 
there  has  been  no  instance  of  a  forfeiture  of  property  once  vested- 
It  is   clear  from  the  preamble  to  Act  XV  of  1856,  that    there 
had  been  a  great  many  instances  of  unchastity  among      Hindu 
widows,  yet  there  was  no  case  of  forfeiture.     Had  there  been  a 
forfeiture,  there  would  have  been  less  unchastity. 

Mr.  Oraham   on  the  same    side. — There  is  no    authority  for 
saying   that    unchastity    will   produce   forfeiture.     It    has  not 
been    decided ;    1    Strange' s    Hindu    Law,  163  ;  2  Macnagh- 
ten's    Hindu    Law,    19.     One  of    the    questions  there  was  as 

(1)  10  Moore'e  I.  A.,  379.  (4J  7  Sel  Rep.,  144. 

(2)  1  B.  L.  *.,  A.  C,  117.  (5)  14  S.  D.  A.  (1858),  1891. 

(3)  Montriou's  H.  L.  Cases,  314. 
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to  the  conduct  of  a  woman  who  was  unchaste  after  her  Husband's        18g9 

death.    The  passage  cited  from  Elberling,  73,  is  no  authority.  In  Swmati 
Doe  d  Radhamoney  Raur  v.  TSeelmoney  D088  (1),  a  widow  who  was        dbbi 

incontinent  was  held  to  have  forfeited  hfer  estate,  but  in  the  later  „  v- 

Srihati 

ease  of  Doe  d  Saummoney  Dossee  v.   Newy  Churn  Doss  (2),  the  JaykaliDeba 
contrary  was  held.   The  case  of  Doe  d  Radhamoney  Raur  v.  NeeZ- 
money  Doss  (I)  is  not  of  much  authority,  and  the  report  is  meagre. 
In  Shama  Churn  Sircar's  Vyavastha  Darpana,  25,  verse  37  of 
Chapter  II,    section  1  of  the   Mitakshara  is  translated .     "  A 
woman,    young    and    widowed,   is  uutractable,  but  separate 
property  must  always  be  given  to  women  that  they  pass  their 
u  destined  life," — that  also  intends  a  woman  whois  only  suspected 
of  unchastity,    showing  that  the  right  to  maintenance*  was  not 
forfeited.  Colebrooke's  Digest,  Book  IV.  verse  78,  says  :   "  Wives 
of  Brahmins    approached  by  a  man  of   the  servile- class  are 
purified,  provided  they  bring  forth  no  children  by  such   com- 
**  merce,  and  this-  shows  that  expiation  might  be  performed.  The  - 
ease  of  Doe  &  Saummoney  Doseee  v,  Nemy  Churn  Doss  (2)  shows 
the  reluctance  of  the- Courts  to  disturb  possession,  and.  there  is 
nothing*  to  show  that  the  case  of  Doe  d  Radhamoney  Raur  v.  NeeJ- 
money  Doss  (1)  was  not  before  the  Court  in  the  later  case.     In  Raj 
KoonwareeDosseev.OolabeeDassee  (8)  the  incontinence  occurred 
m  the  life-time  of  the  husband^  and  she  was  held  to  have  forfeited7 
fter  right  to  succeed  to  the  property,  which  Jiad  not  then  vested  in  1 
her. 

Mr.  Woo&rojfe  in  reply. — The  argument  of  the  Advocate-Gene* 
ral  as  to  the  impossibility  of  divesting  an  estate  once  vested  by 
the  Bengal  school  is  not  applicable  to  the  present  case.  It  might 
well  be  too  that  the  coming  into  existence  of  another  heir  would 
not  divest  the  estate  from  a  person  in  whom  no  change  had  taken 
place,  that  is  the  case  ia  Mussamat  Bhoobun  Moyet*  Debia  Ram 
Kishore  Acharj-  Chowdhry  (4),  where  too  the  power  to  adopt 
became  infmctuous.  So  as  in  the  case  of  Karunu  Mai  v.  Jai 
Chandra  GAo*(5),there  being.no  nearer  relation/ the  sister  might 

(i)  Montrion's  H  L  Cases,  314.  (4)  10  Moore's  I A  279. 

(2)  2  Taylor  £  Bell,  300.  (£) ' B  Sel.  Rep.  42. 

(3)  14  S  D  A  (1858 1891.) 
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1809       take  on  the  cbance  of  giviDg  birth  to    a  son   who  would  be  tte 

Sbimati      nearest  heir.     In  the  present  case  there  is  a  change  taking  place 

Dbbi       in  the  widow  after  vesting — a  change  in  respect  of  the  condition 

Srimati  on  wbich  she  took  the  estate.  It  is  said  that  you  cannot  draw 
JatkauDbh.  a  distinction  between  the  texts  which  are  law  and  those  which 
are  merely  precepts,  but  I  think  the  distinction  appears  in 
them.  Srikrishna  says,  Bee  Shama  Churn's  Vyavastha  Darpana, 
28, "  The  rights  of  an  adulterous  woman  cease,"  Nareda 
8«ys,  Id  29  :  "  Brothers  are  to  resume  the  allowance  of  am 
"  unchaste  widow."  In  the  Smriti  Chandrika  (an  authority  in 
Southeren  India)  edition  of  1867,  Madras  1850,  Vrihaspati  says : 
"  The  widow  preserving  the  honor  of  the  family," — i  e  living  vir- 
tuous, "shall  obtain"  (1) .  In  these  the  unchastity  is  a  condition  which 
it  is  necessary  to  fulfil ;  the  other  parts  are  preceptive.  Chastity 
is  a  duty  incumbent  on  widows,  and  if  they  fail  to  perform  it, 
their  right  ceases.  It  seems  to  be  admitted  that  adultery,  while 
the  husband  is  alive  (unless  condoned  or  expiated),  causes  a 
woman  to  forfeit  her  right  to  inherit.  There  can  be  no  eottdonatkm 
or  expiation  in  a  widow.  It  is  said  to  be  strange  that  there  is 
no  mention  of  unchastity  in  treating  of  exclusion  from  inherit- 
nace,  but  see  Vyavahara  Mayakha,  Chapter  IV.  section  1 1,  verse 
12.  An  unchaste  woman  is  to  be  expelled  aijd  not  maintained .;  a 
perverse  one  to  be  expelled,  but  to  be  maintained-^-see  In  the 
goods  ofDadoo  Mama  (2).  A  widow  enjoys  the  estate  for  the 
benefit  of  her  husband  as  a  kind  of  joint  tenant,but  it  is  laid  down 
that  "  the  religious  acts  of  an  unchaste  woman  are  worthless." 
Mahabharata,  Volume  IV,  verse  754  and  755.  There  is  a 
distinction  between  the  son  and  the  widow.  The  son  by  his  birth 
keeps  his  father  from  put,  the  widow  does  not  confer  benefits 
until  after  widowhood. 

Peacock  C  J.\  (8).— This  case  has  been  very  ably  argued  on 
both  sides.  It  appears  to  me  that  the  Judgment  of  the  Court  of 
original  jurisdiction  ought  to  be  affirmed.  There  is  no  doubt 
that  according  to  the  Hindu  law  of  inheritance,  a  wife  who  corn- 
its  adultery  during  the  life-time  of  her  husband,  loses  her  rights 

(1)  See  elso    Vyayahara    Mayukha        (3)  Thia  judgment   was  thus  take* 
Chapter  IV,  section  8,  Terse  4.  down  by  tne  office*  of  the  Court ;  at  tne 

(2)  In  Jut.,  0.  S.,  CO.  time  it  was    delivered,     bat  was  no* 
x                                                             afterwards  seen  or  signed  by  tne  Cnief 

Justice. 
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t$  inherit  her  husband's  estate,  unless  the  act  is  condoned  by  her        *MP 
husband,  or  bxpiated  by  penance.  But  the  question  involved  in   Mfi*IMATI 
the  present  case  is,  whether  a    widow    who  succeeds  to  her  hus-        d*m 
band's  estate  by  inheritance,  holds  that  estate  merely  so  long  as      swaun 
she  remains  chaste,  or  forfeits  the  estate  which  has  become  vested  JaykaliDmsl 
in  her  if  she  is  guilty  of  unchastity. 

There  are  some  authorities    both   ways*    Giving  the  case  my 
best  consideration,  it  appears  to  me  that  the  Judge  in  the  C  urt 
below  arrived  at  a  correct    conclusion.    He  has  so  fully  entered 
into  the  authorities   and   arguments,    that    I  do  not  purpose  to  * 
go  to  much  length  in  the  consideration  of  the  question. 

Mr,  Colebrooke's  opinion,  as  expressed  in  his  remarks  upon  the 
Trichinopoly  case  (1),  appears  to  me  to  be  correct.  He  says : — 
«  An  unchaste  woman  is  excluded  from  the  inheritance  of  her 
a  husband.  But  no  misconduct,  other  than  incontinency,  operates 
"disinherison;  nor  after  the  property  has  vested  by  inheritance 
"  does  she  forfeit  it,  unless  for  loss  of  caste,  unexpiated  by  pen- 
€€  ance,  and  unredeemed  by  atonement." 

It  was  said  in  argument  that  the  right  of  inheritance  or  suc- 
cession according  to  the  Hindu  law  is  founded  on  benefits  to  be 
conferred  upon  the  ancestor.  "  He  who  takes  the  estate  of  the 
•<  deceased  is  to  perform  his  obsequies."  This  is  not  true  in  every 
case,  for  it  is  laid  down  that,  <«  if  one  be  heir  to  an  estate,  and 
«  another  be  qualified  to  perform  thoahraddah,  he  must  give  suffi- 
"  cient  property,  and  cause  the  rites  to  be  celebrated  by  him  who 
"  is  qualified  to  perform  them  ;  *>  see  Vyavastha  Darpana,  page 
363,  where  reference  is  made  to  Colebrooke's  Digest,  Volume  III, 
pages  545,  546.  But,  however  that  may  be,  there  is  no  authority 
to  show  that  the  person  who  takes  an  estate  by  inheritance, 
holds  that  estate  only  so  long  as  he  performs  those  duties  which 
are  morally  imposed  upon  him,  or  that  he  forfeits  the  estate 
which  he  has  taken  if  he  ceases  to  perform  those  duties.  It  is 
clear  that,  according  to  the  Bengal  school,  a  man  who  takes  an 
estate  by  inheritance  may  sell  or  otherwise  dispose  of  it. 

As  regards  male  heirs,  an  estate    taken  by  descent  is  not  for* 
f  sited  by  neglect  of  those  moral    duties  which  are  imposed  upon 

(1)  2  Strange'*  H.  L.,  272. 
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!??? an  heir  ;  and  I  see  no  authority   sufficient  to  induce  me  to  think 

Matawowi    ^at  the  estate  taken    by  a    Hindu    widow  by  inheritance  is  an 

Debi       estate  only  so  long  as  she  continues  chaste,  or  an  estateliable  to  be 

Seimati      forfeited  by  an  act    of   nuchastity.    If  the  estate  is  to  continue 

JatkiuDkbi.  onjy  so  jong  ^  ske  continues'chaste,  it  would  cease  immediately 

upon  an  act  of  unchastity  ;  and  in    that    respect  a  widow  would 

be  in  a  worse  position  than  a  wife,  inasmuch  as  a  wife  may  inherit 
if  her  offence  is  expiation  before  the  death  of  her  husband  ;  but 
if  a  widow's  estate  cease,  expiatde  could  not  restore  it* 

So,  in  the  case  of  persons  incapable  of  inheriting',  such*  as  a 
leper,  leprosy  at  the  time  when  the  right  of  inheritance  accrues 
would  destroy  the  right  of  inheritance  ;  but  leprosy,  after  an 
heir  has  succeeded,  is  no  ground  of  forfeiture  ;  nor  is  the  estate 
of  an  heir  held  only  so  long  as  he  is  free  from  a  sinful  disease 
which  would  prevent  him  from  inheriting. 

In  Baboo  Shama  Churn's  Vyavastha  Dbrpana,  it  is  stated  that 
a  "  woman  who  is  adulterous  at  the  time  when  succession  opened, 

or  who  previously  committed  adultery  which  remained  unexpia* 

ted  by  penance,  forfeits  her  right  to  inheritance  and  maintenance ; 

and  not  she  who  was  previously  adulterous,  but  ceased  to  be  so, 
u  and  cohabited  with  her  husband,  or  expiated,  or  was  about  to- 
•'  expiate,  the  sin  by  penance  before  the  time  of  succession  ;  and 
"  not  she  also  who  became  adulterous  after  inheriting:  property  /'is. 
not  prevented  from  holding  the  estate, "  unless  the  crime  were  such 
"  as  to  cause  complete  degradation  by  loss  of  caste  unredeemable 
"  by  atonement/' — "Vyavastha,  663  page  1016.  Although  Baboo* 
Shama  Churn  Sircar  is  no  authority  on  Hindu  lawx  it  appear* 
to  me  that  he  has  there  given  a  correct  view  of  the  law  on  the 
subject. 

In  tikecaaooiKatamaTXatchierv.  The  Rajah  of  Shiva  Gunga(l)  + 
it  was  held  that  a  decree  in  a  suit  brought  by  a  Hindu  widow 
binds  the  heirs  who  claim  in  succession  to  her  ;  but  that  can 
only  be  in  a  suit  brought  by  her  so  long  as  she  holds  a  widow's 
e  state.  It  would  cause  infinite  confusion  if  a  decree  in  a  suit 
brought  by  a  widow  could  be  avoided,  if  it  could  be  shewn  that 
she  had  committed  an  act  of  adultery  before  she  commenced  the 

ft)  9 Moore's  I.  A.  53fc 
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suit.    But  if  the  role  contended  for   is    correct,  and  the    estate       1869 
'which  a  widow  takes  by  inheritance  is    merely  an  estate  so  long     srimati 
as  she  continues  chaste,  all  the  acts  which  a  Hindu  widow  could  MAi^0rTXI 
do  im  reference  to  the  estate,  might  be  avoided  by  taking  up  some  •       *>• 
act  of  unchastity  agaipst  her.  Jnconvenienoe  would  not  be  a  ground  JatkawDik. 
for  deciding  a  ease  like  the  present  if  the  law  were   clear    upon 
the  subject  jhnt  it  is  an  argument  which  may  be  fairly  adduced 
wiien  the  authorities  in  favor  of  the  opposite  view    Are    merely 
the  expressions  of  opinion  by  Hindh  law  officers,  or  by  European 
or  modern  text  writers,  however  eminent,  or  even  decisions  of  a 
Court  of  Justice,  when  they  are  in  conflict  with  the    decisions  of 
other  Courts  of  equal  weight. 

The  case  which  was  cited  from  Chambers's  notes  in  Mr.  Hon 
triou's  edition  of  Morton's  decisions,  Doe  d  Badhamoney  Baur 
v.  Neelmoney  Doss  (1),  is  given  very  shortly.  In  that 
case  it  was  held  that  the  incontinence  of  a  widow  creates 
a  forfeiture  of  her  claim  to.  the  succession.  That  decision  is 
counterbalanced  by  the  case  of  Doe  d  Saummoney  Bosses  v  Nemy 
Churn  Dose  (2)  which  was  later  in  date,  and  also  decided  .by  the 
Supreme  Court.  Sir  Lawrence  Peel  in  that  case  held  that  a  widow 
did  not  forfeit  her  estate  by  living  and  immoral  an  unchaste  life. 
He  said : "  Further,  in  this  case,  the  widow  had  been  for  some  time 
"  in  rightful  possession,  and  the  Court  would  be  disinclined  to 
"  disturb  her,  in  the  absence  of  any  decision  of  a  Court  of  law, 
u  shewing  that  such  a  person,  for  such  reason  as  above  stated, 
"  might  be  expelled  from  possession." 

Mr  Justice  Markby  has  stated  that  adultery  is  not  sufficient 
to  deprive  a  widow  of  an  estate,  which  she  has  taken  by  inherit- 
ance from  her  deceased  husband,  in  the  absence  of  degradation 
or  expulsion  from  caste.  I  wish  to  avoid  being  supposed  to  ex- 
press any  opinion  that,  if  she  were  degraded,  or  deprived  of  her 
caste,  her  estate  would  cease  to.  exist. 

,  Conflicting  opinions  have  been  expressed  as  to  the  construc- 
tion of  Act  XXI  of  1850.  With  reference  to  that  Act,  Sir 
Lawrence  Peel,  in  the  case  to.  which  I  have  refered  of  Doe  d 
Saummoney  Dossee  v  Nemy  Churn. Doss    (2),    observed,  "  that  it 

(1)  Montriou's  H  L  Cases,  314.  (2)  2  Taylor  &  Bell  300. 
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1W*       rr  was  provided  by  Act  XXI  of  1850  that  so  much  of   any   law 

Seimati     «  ot.  naage  now  in  force  in  India,  as  inflicted  on  any  person  for- 

Dbbi       «'  feiture  of  rights  of  property,  or  might  be  held  in  any  way  to  im- 

SatMAti  "  Pa*r  or  ftffec*  any  right  of  inheritance  by  reason  of  his  or  her 
JatoamDim.  "being  deprived  of  cafcte,  should  cease  to  be  enforced  as  law." 
His  opinion  therefore,  appears  to  have  been,  that  the  Hindu  law 
so  long  as  it  inflicted  forfeiture  of  rights  of  property,  or  impaired 
or  affected  rights  of  inheritance  by  reason  of  deprivation  or  loss  of 
caste,  was  intended  to  be  abolished  by  the  Act  to  which  he  refers. 
The  late  Sudder  Court  took  a  different  view  of  that  Act  in  the 
case  of  Raj  Koonwaree  Dassee  r.  Oolabee  Bosses  (1).  They 
read  it  with  the  light  thrown  upon  it  by  the  preamble,  for,  refer- 
ring to  the  case  which  had  been  decided  by  Sir  Lawrence  Peel, 
they  say :  "  With  every  respect  for  that  opinion,  and  without  the 
u  means  of  ascertaining  whether  the  particulars  of  the  present 
c*  case  are  the  same  as  those  upon  which  it  was  given,  we  must 
"  determine  the  point  irrespectively,  and  with  reference  solely  to 
the  intent  and  meaning  of  the  Act,  as  they  may  be  fairly  and 
reasonably  gathered  from  the  latter  portion  of  it  taken  in 
"connection  with  the  preamble."  Mr  Sconce  says :  "  the  title 
of  Act  XXI  of  1850  declares  its  purpose  to  be  the  extention  of 
the  principle  of  section  9  of  Regulation  VII  of  1832,  and  in  the 
tf  preamble  this  principle  is  embodied,  being  to  the  effect  that  if 
"  one  party  to  a  suit  should  not|be  of  the  Hindu  (or  Mahomedan) 
persuasion,  the  laws  of  the  Hindu  religion  shall  not  be  suffered 
"  to  deprive  him  of  any  property,  to  which,  but  for  the  operation 
of  such  law*,  he  would  have  been  entitled.  Accordingly,  in  the 
body  of  the  Act  it  is  declared  that  any  law,  which  may  impose 
u  a  forfeiture  of  rights,  as  a  consequence  of  the  renunciation  of 
"  or  exculsion  from,  the  communion  of  any  religion,  or  of  being 
"  deprived  of  caste,  shall  cease  to  be  enforced  as  law."  He  holds 
that  being  deprived  of  caste,  reading  it  in  connection  with  Regu- 
lation VII  of  1832,  meant  loss  of  caste  by  reason  of  renunciation 
of  religion  or  by  reason  of  excommunication  from  religion. 
Looking  very  carefully  at  Act  XXI  of  1850,  it  appears  to 
me  that  the  preamble  is  wholly  irrelevant    to  the    enacting  part 

(1)  14S.D.A.  1858),  1895. 
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of  that  Act.  TheActitcalled^anAotforforextendiiigthepruici-       18ga 
"pie  of  section  9f  Regulation  VII  of  1832,  of  the  Bengal  Code,      Srimatz 
*' throughout  the  territories  subject   to    the  Government  of  the      ^p^w 
u  East  India   Company."    It  recites  that   it  was    enaoted  "  by         v • 
"  section  9,  Regulation  VII  of  1632,  of   the   Bengal  Code,  that  JauauPjebx, 
u  whenever  in  any  civil  suit  the  parties  to    such    snit  may  be  of 
'*  different  persuasions,  when  one  party  shall    be  of  Hindu,  and 
'*  the  other  of  the  Mahomedan  persuasion,  or  where  one  or  more  of- 
"  the  parties  to  the  suit  shall  not  be  either   of  the  Mahomedan  or 
"  Hindu  persuasions,  the  lawsof  those  religiondsfaallnot  be  permitted 
"  t  y    operate  to  deprive  such  party  or   parties  of  any  property  to 
ft  which,  but  for  the  operation  of  such  laws,  they  would  have  been 
f €  entitled ;  and  whereas  it  will  be  beneficial  to  extend  the  principle 
"of  that  enactment  throughout  the  territories   subject    to    the 
% '  Government  of    the    Bast  India    Company  it    is    enacted  as 
u  follows  :    So  much  of  any  law  or  usage    now  in    force    within 
"  territories    subject    to    the     Governmentof   the   East   India 
ft  Company,  as  inflicts  on  any  person  forfeiture  of   rights  or  pro- 
4  perty,  or  may  beheld  in  any   way  to  impair  or  affect  any  right 
€t  of  inheritance,  by  reason  of  his  or   her  renouncing,  or  having 
u  been  excluded  from  the  communion  of  any    religion,  or  being 
"  deprived  of  caste,  shall  cease  to  be  enforced  as  law  in  the  Courts 
"    of  the  East  India  Company,  and  in    the   Courts  established  by 
"  Royal  Charter." 

The  principle  of  section  9,  Regulation  VII  of  1832,  was  that  a 
party  to  a  suit  of  one  religion  was  not  to  avail  himself  of  the  laws 
of  the  religion  of  the  other  party  which  deprived   him   of    any 
property.     If  a  Hindu  had  sued  a  Hindu,  the    Hindu  defendant 
might  possibly  have  set    up   against    the    Hindu   plaintiff,  that 
he  had  no  right  to    sue,    in   consequence  of   his   having    been 
degraded  from  his  caste.    The    Regulation  would  have  prevent- 
ed a  Mahomedan  defendant  from  taking    advantage  of  that  rule 
of   the  Hindu  religion,  which  would    have    deprived  the  Hindu 
plaintiff  of  his  right  by  reason  of  his    degradation    from    caste. 
Act  XXI  of  1850  says  that  ■'  so  much  of  any  law  as  inflicts  on  any 
lr  person  forfeiture  of  rights  of  property,  by  reason  of  his  being 
"  deprived  of  caste,  shall  cease  -to  be  enforced  as  law."     It  was 
therefore  an  enactment,  that  in  suits   between   Hindus,  the  loss 

of  property  by  deprivation  of   caste   should   not    be    enforced. 
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• 
1869        Tne  principle,  if  it  can  be  bo  called,    of    that  Regulation,  which 

Shimati     prevented  the    laws  of    the    Mahomedan    or    Hindu    religion 
MAd«wIHI     wbich  deprived  a  party  of  a  right  of  property  in  suit    between 
v-  persons  of  different  persuasions,    was    extended   to    persons  of 

JaykaliDkbi.  the  same  persuasion  ;  and  that  which  could  not  be  taken  advan- 
tage of  by  a  Mahomedan  in  a  suit  by  a  Hindu,  so  far  as  it 
related  to  deprivation  of  property  by  loss  of  caste,  was  not 
to  be  taken  advantage  of  now  by  a  persons  of  the  same  persuasion. 
The.  enactment,  rather  than  the    principle   of   the   enactment, 

was  extended,  and  the  rule  which  was  laid  down  to  be  observed 
in  suits  between  persons  of  different  persuasions,  was  intended 
to  be  extended  to  suits  between  person  of  the  same  persuasion* 

Under  the  Regulation  of  1832,  I  think  it  is  clear,  that,  in 
•  any  place  in  which  that  Regulation  had  effect,  a  Mahomedan 
in  a  suit  by  a  Hindu  could  not  have  availed  himself  of  any 
part  of  the  Hindu  law  which  deprived  a  Hindu  of  a  right 
of  property,  by  reason  of  a  deprivation  of  caste.  If  so,  it 
appears  to  me  that  by  the  extension  of  that  law  by  Act 
XXI  of  1850  to  all  parts  of  the  territories  of  the  East 
India  Company,  It  was  declared  that  all  the  rules  which  in- 
flicted any  forfeituro  of  rights  of  any  person  on  account  of  his 
renouncing  his  religion,  or  being  deprived  of  caste,  should  cease 
to  be  enforced  as  law.  It  appears  to  me  that  the  words  "  being 
deprived  of  caste  by  reason  of  renouncing  religion"  were  useless* 
If  the  renunciation  of  religion  deprived  a  man  of  his  right,  his 
being  deprived  of  caste  by  reason  of  that  renunciation  would 
not  carry  the  case  further.  If  a  Hindu  lost  his  right  to  pro- 
perty by  renouncing  his  religion,  Regulation  VII  of  1832  de- 
prived a  Mahomedan  of  his  right  of  setting  up  that  defence  as 
against  a  Hindu,  and  the  Act  of  1850  deprived  a  Hindu  from 
.  setting  up  against  a  Hindu  tha  t  which  a  Mahomedan  could  not 
set  up  against  a  Hindu  in  that  respect. 

If  a  Hindu  widow,  without  reference  to  loss  of  caste,  held 
her  estate  only  so  long  as  she  remained  chaste,  Act  XXI  of  2850 
did  not  affect  the  case.  If  her  estate  was  an  estate  only  to 
continue  so  long  as  she  remained  chaste,  Act  XXI  of  1850  did 
not  affect  the  case.  But  If  the  widow  of  a  Brahmin  lost  her 
estate  by  the  reason  of  the  loss  of  caste  entailed  upon  her  by 
.having  a  child  by  a  Sudra,  Regulation  YII  of  1832  prevented  that. 
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few  from  taking  effect    in    suits  in  which  both-  parties  were  not       *&& 
Hindus,  and  Act  XXI  of    1850   prevented  that  law  from  taking     Srimati 
effect  in  suits  between  Hindus.  Admi  ^ 

In  Menu,  it  is  said  that  "  he  who  associates  himself  for  one  „  u- 
u  year  with  a  fallen  sinner,  falls  like  him  ;  that  man  who  holds JaykauDjebi. 
"  an  intercourse  with  any  one  of  those  degraded  offenders  must 
u  perform,  aa  an  atonement  for  such  intercourse,  the  penance  or- 
"  dained  for  that  sinner  himself.  They  must  thenceforth  desist 
"  fromspeakingto him,  from  sitting  in  his  company^  from  deliver 
"  ing  to  him  any  inherited  or  other  property,  and  from  every 
"'  civil  or  usual  attention,  as  inviting  him  on  the  first  day  of  the 
H  year,  and  the  like."— Chapter  XI,  verses  181,  182,  and  185, 

Now  I  apprehend  that  the  object  of  Act  XXI  of  1850  would 
get  rid  of  such  a  defence  as  that..  If  a  Brahmin  should  bring 
a  suit  against  a  Mahomedan  to  recover  his  property,  that  Ma- 
homedan,  after  Regulation  VII  of  1832,.  could  not  have  Bet  up  as 
a  defence  that  the  plaintiff  had  associated  himself  with  a  fallen 
sinner,  or  that  he  had  held  intercourse  with  any  of.  the  degraded 
offenders  referred  to  in  that  chapter  of  Menu.  Is  it  more 
unreasonable  to  suppose  that  the  Legislature  intended  to  pre- 
vent a  Brahmin  or  any  Hindu  from  setting  up  as  agaiqst 
another  Hindu,  a  defence  of  that  nature,  than  to  prevent  a 
Hindu  from  setting  up  against  another  Hindu  any  defence 
which  he  might  otherwise  have  had,  by  reason  of  the  plaintiff' 
having  renounced  the  Hindu  religion  I 

It  appears  to  me  that  itianotsa;andthat  when  the  Legislature* 
intended  to  prevent  a  Hindn  from  taking  advantage,  as  against 
another  Hindu,  of  any  part  of  the  Hindu  law  which  deprived  his 
opponent  of  a  right  of  property  by  reason  of  his  having  renounc- 
ed his  religion,  or  of  his  having  been  excommunicated  from  his 
religion,  it  is  not  unreasonable  that  they  should  also  go  on  and 
deprive  a  Hindu  of  his  right  to  take  advantage  of  any  rule  of  the 
Hindu  religion  which  deprived  his  opponent  of  any  part  of  the 
Hindu  religion  by  reason  of  his  loss  of  caste.  Looking  at  the 
case  even  as  between  Hindus,  it  appears  to  me  that  the  removal 
of  loss  of  caste  cannot  be  more  objectionable  than  the  removal 
of  that  part  of  the  religion  which  deprived  a  man  of  his  right  by 
reason  of  renunciation  of  religion,  or  excommunication  therefrom. 
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1869  I,  therefore,  notwithstanding  the  decision  of  the  Sudder  Court 

Shimati      i&  the  case  of  Raj  Koonwaree    Dassee,  v.  Oolabee  Dassee  (I),  take 

MATto"X    thesamevi0w    of    Act    XXI    of  1850,  which  was  taken  by  Sir 

v.  Lawrence  Peel,  in  the  case  to  which  I  have  referred  ;  and  I  there- 

JatkaliJ>kbi.  *ore  am  °^  opu^011  that  the    principle  of  this  case  is  not  affected 

by  the  fact  that  the  defendant    had  a  child  by  a  Sudra.     As  far 

as  chastity  was  concerned,  it    made    no    difference  whether  the 

father  of  the  child  was  a    Sadra   or    a  Brahimin.     It  is  only  as 

regards  caste  that  that  circumstance  would  make  any  difference. 

Sir  Colley  Scotland,  in  the  oase  of  Pandaiya  Telaver  v.  Puli 

Telaver  (2),  seems  to  have  taken    the   same  view  as  I  do  of  Act 

XXI  of  1850.    He  says  : — (i  Farther,  so    to  decide  in  this  case, 

"  would  in  effect  be  giving  to  illegitimacy  as  a  disqualification,  an 

"  operation  which  it  would  be    contrary  to  the  spirit,  if  not  the 

letter    of   legislative     enactment    (see   Act  XXI  of  1850)  to 

allow  to  degradation  from    caste  ; "  treating  degradation  from 

caste  simply  and  without  reference  to  its  being  a  degradation  on 

account  of  the  renunciation  of  religion  or  of  excommunication. 

The  Hindu  Widow's  Marriage  Act,  XV  of  1856,  has  also  been 
referred  to.  By  the  1st  section  it  was  enacted  that "  no  marriage 
"  contracted  between  Hindus   shall    be  invalid,  and  the  issue  of 
"  no  such  marriage  shall  be  illegitimate  by  reason  of  the  woman 
*'  having  been  previously  married  or   betrothed  to  another  person. 
"  who  was  dead  at  the   time  of  such  marriage,  any  custom  and  any 
"  interpretation  of  Hindu  law  to  the  contrary  notwithstanding. " 
Then  section   2    enacted    that    "    all    rights    and  interests 
u  which  any  widow  may   have    in    her  deceased  husband's  pro- 
perty by  way  of  maintenance,    or    by  inheritance  to  her  hus- 
band, or  to  his  lineal  successors,  or  by  virtue  of  any  will  or  test- 
amentary disposition    conferring    upon    her,  without  express 
permission  to  re-marry,  only  alimited  interest  in   such  property, 
with  no  power  of  alienating  the  same,  shall,  upon  her  re-mar- 
"  riage,  cease  and  determine  as  if  she  had  then  died." 

It  is  said  that  We  are  to  iufer  from  this  that  the  Legislature 
considered  that  a  Hindu  widow  forfeited  her  estate  by  reason 
of  an    act    of    unchastity.     I  draw  no  such  inference  from  this 

(l)  14  B.  D.  A.  (1858, 1891.)  (2)  1  Mad.  H.  C,  482. 


it 
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enactment.    The    Legislature  enacted   that  the  marriage  of  a        1939 
Hindu  widow  should  not  be  void ;  but  at  the  same  time  they      s&ixati 

declared  that  the  right  which  she    had  taken  in  her  deceased  Matanqini 
husband's  estate  should  ceaae    on  her  marriage.     Therefore  it         v. 

appears  to  me   that  the  provisions  of  this  Act  have  no  bearing  JaykauDebt. 
on  this  case.     The  decision  of  Mr.  Justice  Markby  is   affirmed 
with  costs. 

MACPHBBdoft,  J»,  concurred. 

Judgment  affirmed* 
Attorney  for  the  appellant  :  Mr.  Dover. 

Attorney  ior  the  respondent  :  Baboo  D.  N.  Bose. 


[APPELLATE  CIVIL.] 


Before  Mr.  Justice  Bayley  and  Mr.  Justice  Markby* 

SHEO  NAB  AY  A  tf  SING  (Decree-holder)  v.  HABBANS  LAL  (JUDG- 
MENT-DEBTOR.)* 

Act  Till  o/1859,  88. 208,  284,  285,  287,  290— Assignee  of  a  Decree— Execu*        1870 
tion,  Power  of  the  Oourt  to  which  a  Decree  hoe  been  transmitted  for.  June  20. 


The  assignee  of  a  decree  should  apply  to  the  Court  which  passed  the  deoree,and 
not  to  the  Court  to  which  the  decree  had  been  forwarded  under  section  285  Act 
Till  of  1869  for  execution,  for  the  purpose  of  being  substituted  in  the  place  of 

the  original  decree-holder. 

Tho  word  "  Court"    in    section    208,  Act   VIII  ef   1859,  does  not  include  the 
Oourt  to  which  a  decree  has  been  transferred  for  execution, 

Baboos  Ramesh  Ohandra  Mitter  and   Tardknath  Vpulit  for 
the  appellant. 

Baboo  Mahesh  Chandra  Chowdhry  for  the  respondent. 

The  facts  of  the  case  in  reference  to  the  point  decided,  suffi- 
ciently appear  in  the  judgment  of  the  Court,  which  was  delivered 

Markby,  J. — This   is  a  Regular   Miscellaneous  Appeal    from 
the  decision  of  the  Officiating'  Judge  of  Shahabad.     The  appeal 

*  Miscellaneous   Regular  Appeals,  Noa.  120  and  121  of  1670,  from  the 
orders  of  the  Officiating  Judge  of  Shahabad,  dated  the  6th  January  1870 
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1870       is  by  the  person  who  describes  himself  as  the  decree-holder.    It? 

Shso  Nari-   appears  that,  on  the  14th  May  1 866,  a  decree  was  obtained  in  the 
Y*\INa     Small  Cause  Court  at  Calcutta,  by  Bhikan  Chand  and  Jyte  Pal, 

Hiebins  Lil.  against  Harbans  Lai  and   Rama  Prasad.     On  the    13th  April 
1869;  a  certificate  of  non-satisfaction  was  asked  for  and  obtained 
by  the  decree-holders,  and  the  certificate   with  a  copy   of  the 
decree  was  forwarded  to  the  Judge  of  Shahabad  for  execution, 
under  section  285  of  the  Civil  Procedure    Code*    There  were 
various  applications  with  reference  to  the  execution  of  this 
decree,  but  the  execution  proceedings  were  ultimately  struck  off 
on  the  21st  August  1869.    On  the  31st  August,  the  decree  was 
sold  by  the  decree-holders  to  Shoo  Narayan  Sing,  who  is  the 
appellant  before  us ;  and  then  on  the  11th  September  1869,  on 
his  application  to  the  Judge  of    Shahabad,  the  proceedings  in 
execution  were  ordered  to  be  revived ;  and    on  the  23rd  Septemr* 
ber  1869,  his  name  was  substituted  for  that  of  the  decree-holders 
in  the  execution  proceedings. 

Now,  upon  this  statement  of  the  facts  it  was  suggested  that 
Sheo  Narayan  had  no  locus  standi  beforef  us  as  an  appellant  in 
these  proceedings ;  and  that*  in  fact,  he  had  no  locus  standi  before 
the  Judge  of  Shahabad  to  put  the  Court  in  motion  for  the 
execution  of  the  decree  ;  and  after  hearing  the  arguments  of 
Baboo  Ramesh  Chandra  Mitter  for  the  appellant,  we  think  that 
this  objection  ought  to  prevail. 

Section  208  gives  power,  when  a  decree  is  transferred  by 
assignment,  to  the  assignee  to  apply  for  execution  ;  ami  if  the 
Court  thiuks  proper  to  grant  the  application,  the  decree  may  be 
executed  in  the  same  manner  as  if  application  were  made  by 
the  orginal  decree-holder.  The  question  then  that  we  have  to- 
decide  is  whether  the  term ((  Court"  in  that  section  includes  the 
Court  to  which  the  execution  of  the  decree  may  have  been  trans* 
f erred  under  section  284.  Section  287  is  the  section  which 
indicates  the  duty  of  the  Court  to  which  a  decree  may  have  been 
transferred  for  execution  ;  and  says:  "  The  copy  of  any  decree 
"  when  filed  in  the  Court  to  which  it  shall  have  been  transmitted 
"  for  the  purpose  of  being  executed,  shall,  for  such  purpose, 
"  have  the  same  effect  as  a  decree  or  order  for  execution  made 
"  by  such  Court/1    A  question  has  been  raised  somewhat  similar 


\ 
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to  this  in  reference  to  the  power  of  the  Court  to  which  a'  » 

is  transmitted  for  execution  to  enquire  into  the  question  of  \ 
turn,  and  it  has  been  held  that  this  Court  has  that  pow^ 
enquiry  into  the  question  of  limitation  being  Considered  to  , 

enquiry  "  for  the  purpose  of  execntion"  within  the  meaning 
of  seotion  287.  We  in  no  way  dissent  from  that  decision  (1), 
but  .it  does  not  decide  the  present  case,  because  it  is  clear 
from  section  290  that,  for  some  purposes,  even  as  regards 
the  execution,  the  Court  which  passed  the  decree  is  the  Court 
*hich  controls  the  proceedings.  The  Court  to  which  a  decree 
is  transmitted  for  execution  is  empowered  by  section  290  to  stay 
the  execution  pending  an  application  to  the  Court  which  granted 
the  decree  u  for  an  order  to  stay  the  execution  or  for  any  other 
u  order  relating  to  the  decree  or  the  execution  thereof."  It  is 
necessary  therefore  to  determine  whether  this  being  an  applica- 
tion connected  with  the  execution  ought  to  have  been  made  to 
the  Jndge  of  Sahabad  or  to  the  Small  Cause  Court  in  Calcutta, 
It  seems  to  us  that  this  application  ought  to  have  been  made 
to  the  Small  Cause  Court  in  Calcutta,  and  tfofc  to  the  Judge  of 
Shahabad.  It  seems  to  us  that  any  other  construction  of  the 
law  would  give  rise  to  great  confusion.  For  all  purposes, 
except  that  of  execution  under  the  certificate  and  copy  of  decree, 
and,  as  already  pointed  out,  for  some  purposes  connected  with 
execution,  the  decree  remains  in  the  original  Conrt  which  passed 
it.  A  copy  only  of  the  decree  and  none  of  the  proceedings  in 
the  suit  are  transmitted  under  section  285.  The  decree  itself 
and  the  whole  record  of  the  suit  remain  in  the  original  Court, 
and  we  think  the  Court  which  receives  the  decree  for  execution 
should  execute  it  exactly  as  it  receives  it,  or  not  at  all.  We 
think  it  would  lead  to  the  greatest  difficulties  if,  in  one  Court, 
one  party  was  recognized  as  being  the  holder  of,  and  having  the 
control  over,  a  decree  ;  and,  at  the  same  time,  in  another  Court, 
another  party  was  recognized  as  being  in  that  position.  Further, 
under  section  208,  it  is  entirely  in  the  discretion  of  the  Court 
to  grant  the  application  of  the  assignee  or  not,  and  the  applica- 
tion is  one  which,  under  some  circumstances,  clerrly  ought  not 

(1)  See  Leake  v.  Daniel,  Case  No.  507  of  1867  ;  March  19th,  1868. . 
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WO       to  be  granted,  and  in  no  instance  ought  it  to  be  granted  tae*ely 
Shro  Ka&a-   as  a  matter  of  coarse.     Now,  the  only  Court  which,  can  have 
yanSing     ^e  pr0per  knowledge  and  materials  to  deal  with  the  application 
HajubansLal.  is  the  Court  which  tries  the  suit  and  passes  the  decree.     Look- 
ing, therefore,  generally  to  the  terms  of  the  law,  and  particularly 
to  those  of  section  290,  which  show  that,  even  for  some  purposes 
connected  with  execution,  the  proceedings  remain  in  the  origi- 
nal'Court,  we  think  that  this  application  was  wrongly  made  in 
the  Shahabad  Court,  and  ought  to  have  been  made  in  the  Small 
Cause  Court  at  Calcutta*     Had  it  been  likely  that  the  original 
decree*holders  were  about  to  proceed  to  execute  the  decree  in 
fraud  of  the  assignee,  the  latter  might  probably  by  an  applica- 
tion to  the  Court  of  Shahabad  have  stayed  the  execution  pend- 
ing his  application  to  the  Court  of  Small  Causes, 

The  result  is  that  Sheo  Narayan  not  being  on  the  record  and 
not  having  even  obtained  the  permission  which  is  necessary  to 
enable  him  to  execute  the  decree,  he  had  no  right  to  appear  in 
the  Court  below  or  in  this  Court.  Whithout,  therefore,  enter-* 
ing  into  the  merits   of  the   case    we    dismiss  this  appeal  with 

costs. 

Appeal  No.  121  is  admittedly  governed  by  this  decision,  and 

is  also  dismissed  with  costs. 

Appeal  dismissed. 


[ORIGINAL  CIVIL.] 


Before  Mr,  Justice  Phear  and  Mn  Justice  Marhby. 

MIA  KHAN  and  MANIT  KHAN  t>.  BIBI  BIBIJAN  awd  BIBI 
WO  AMNUJAN. 


August  13. 


Mahomedan  Loao — Usury— Interest^  Rate  of— Act  XXVIII  of  18ob~SmaU 
vCauee  Court  Acts  IX  of  1860  and  XXVI  of  ISM -Procedure 

The  custom  of  taking  interest  as  between  Mahomedans  is  recognized  by  the 

Courts. 

The  Small  Cause  court  Acts,  IX  of  1860  and  XXVI  of  1864,  form  onepiooelure, 
and  the  High  Court  can  therefore  exercise,  in  cases  referred  under  seotion  55  of 
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Act  IX  of  1830  (1),  the  extended  powers  given  to  it  by  section  8  of  Act  W? 

XXVI  of  1864  t2).  Mu  **>* 

Qem&U.— Per  Phsab,  J.   (dissenting   from  EamM  Mookerjeev.  Haran-   jj^Kbaw 
chunderDhur)  (S).—  Act    XXVIII  of    1855  repealed  the  Mahomedan  laws  „. 

relating  to  usury.    By  "laws  relating  to   usury,"   the  Legislature  meant  BmBiBUiN 
laws  affecting  the  rate  of  interest.  BibiAmncuan 

Thb  following  case  was  referred  by  the  First  Judge  of  the 
Small  Cause  Court,  under  section  55  of  Act  IX  of  1850,  for 
the  opinion  of  the  High  Court. 

M  The  plaintiff  sued  for  rupees  84-12,  balance  of  principal  and 
interest  due  on  a  khat  dated  24th  Palgnn  1275,  March  6th  1868, 
which,  as  well  as  translation  of  it,  is  forwarded  herewith.  The 
defendant  Bibijan,  did  not  attend,  but  service  of  summons  upon 
her  was  proved.  The  other  defendant,  Amnujan,  attended,  and 
admitted  execution  of  the  khat,  and  made  no  defence.  It  was 
admitted  that  both  the  plaintiffs  and  both  the  defendants  were 
Mahomedans.  Baboo  KunjalalBanerjee,  the  Judge,  before  whom 
the  case  came  on  in  the  first  instance,  gave  the  plaintiff  a  decree 
for  rupees  45-12,  being  the  principal  money  only  due  on  the  khat, 
find  refused  to  allow  any  interest.  This  decision  he  based  on 
the  interpretation  given  to  Act  XXVIII  of  1855  in  the  case  of 
Ramlal  Mookerjee  v.  Haranchunder  Dhur  (3),  in  which  it  was 
held  that  that  Act  did  no  more  than  repeal  the  various  Regula- 
tions tod  Acts  which  the  English  Government  of  India  had 
passed  on  the  subject  of  usury.  According  to  that  decision,  as 
the  Mahomedan  law  is  not  repealed,  and  does  not  allow  a  Ma- 
homedan to  charge  another  Mahomedan  any  interest    whatever 

(1)  Act  IX  o/1850}  sec.  55. — "The  judgment  is  given,  contingent  upon  the 
Judges  of  the  Court  of  Small  Causes  may  opinion  of  the  High  Court****  the 
in  their  discretion,re8erve  any  question  High  Court  may  either  order  a  new  trial 
of  law  or  equity  on  which  they  entertain  on  such  terms  as  it  thinks  fit,  or  may  or- 
doubts,  or  which  they  shall  be  request-  der  judgment  to  be  entered  for  either 
ed,by  either  party  to  the  suit, to  reserve  party  as  the  case  may  be,and  may  make 
for  the  opinion  ef  the  Judges  of  the  Su-  such  order,  with  respect  to  the  costs  of 
preme  Court,  and  shall  give  judgment,  reserving  the  question,  and  stating  the 
contingent  upon  the  opinion  of  the  said  same  for  their  opinion,  and  otherwise 
Supreme  Court,  on  a  case  which  they  arising  thereout  or  oonneoted  therewith, 
shall  there  upon  be  entitled  to  state  tothe  as  such  High  Court  may  think  proper, 
■aid  Court.Only  two  judges  together,and  and  all  orders  made  by  the  High  Court 
shall  differ  in  opinion, the  question  on  under  this  section  shall  be  final." 
which  theydiffer  shall  be  so  referred."  (3)  3  B.  L.  R.,  0.  C„  130. 

(2)  Act  XXFTo/ 1864,«c.  8,— "When 
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1870      (see  Hedaya,  volume  II,  book   XVI,  chapter  8,  489),  the  Judge 
fMiA  Kha*   refused  to  give  a  decree  for  more  than  the  principal  of  the  khat* 
.  jqh^bajt  "^e  plaintiffs  pleader  applied  for  a  new  trial,  on  the  ground  that 
v.        the  decision  of  the  High  Court,    in  the  case  above   mentioned,  is 
and        at  variance  with*  the  intention  of  the   Legislature,   as  that  is  to 
BibiAmot/an,  ke  gathered  from  the    words  used    in  the  preamble    and  in  sec* 
tion  1  of  the   Act.    I  thought    that    there  might   still  be  some 
doubt  on  the  point,  especially  as  the    opinion  of  the  late'  learned 
Chief    Justice  on  the  facts  in    the  case   of  Ramlal    Mookerjee  v. 
Haranchunder  Dhur  (1),    was  sufficient  to    support  the  conclu- 
sion at  which  he  arrived,    confirming  the    decision  of  the  Court 
below,  and    the  expression    of  any    opinion    on    this  point  was 
not  necessary,  and  does  not  appear   to  have  been    raised  by  the 
parties;    or    concurred    in  by    Mr.  Justice  Macpherson.    I  also 
thought  that  the  terms  of  section  1  of  Act   XXVIII  of  1855  (2) 
point  in  a  somewhat    marked  manner   to  British    statutes  in  the 
first    instance,    to  Regulation    law  in  the    second,  and  lastly  to 
"  all  laws  in  force,"    under  which    it  seems  to  me  to  have  been 
the  intention  of  the  Legislature  to  include    Hindu,  Mahometan, 
and  Customary   Laws.     I   was   therefore   inclined    to  give  the 
plaintiffs  a  rule  nisi,  calling  on  the  defendants  to  show  cause  why 
there  should  not  be  a    new  trial  granted.     But  as  my  colleague 
differed  from  me  on  this  point,  I  have  the  honour  to  refer,  for  the 
opinion  of  the  High  Court,  the  question : 

u  Whether  or  not  the   Mahomedan    law,    on    the  subject  of 
usury,  has  been  repealed  by  Act  XXVIII  of  1855. 

"  If  the  High  Court   should  be  of  opinion  that  it  has  not,  the 
rule  will  be  refused,  otherwise  it  will  be  granted. 

A  case  turning  on  a  similar  point,  but  with  reference  to  Hin- 


tt 


(1)  3.  B.  L.  R.,  0.  C,  130.  in  Europe/  shall  not  apply  in  any  part  of 

(2)  Ac*  XX  VIII  of  1855,  Preamble. —  the  territories  in  the  possession  and  under 
u  Whereas  it  is  expedient  to  repeal  the  the  Government  of  the  said  Company  to 
laws  now  in  force  relating  to  usury :  It  any  bond,  oontract,  or  assurance  what- 
is  enacted  as  follows  :  "  Section  1 . — Sec*  soever  which  shall  be  made  or  entered  ra- 
tion 80  of  the  Act  of  Parliament  passed  to  within  tae  said  territories  after  the 
in  the  thirteenth  year  of  his  late  Majesty  passing  of  this  Act  and  the  sereral  parts 
King  George  III,  intituted  '  an  Act  for  of  regulations  mentioned  in  the  schedule 
establishing  certain  regulations  for  the  hereto  annexed,  and  all  laws  in  force  in 
better  management  of  the  affairs  of  the  any  part  of  the  said  territories  relating; 
East  India  Company,  as  well  in  India  as  to  usury  are  hereby  repealed." 


YOI*  TJ  HIGFH    COURT.  -  505 

da  law,  has  been  referred,  for  the  opinion  of  the  High  Court  by       1870 
my  colleague,  Mr.  Thomson,  and  myself,  and  the  Judges  will  per-  Mia  Kha» 
baps  find  it  convenient  to  consider  the  two  cases  together."  Manu  Khak 

No  counsel  appeared  on  either  side.  „     • v- 

rr  BlBI  BlBIJAIf 

r 

Pheab,  J.. — If,  for  the  purpose  of  disposing  of  the  matter  now  bibiAj^ujan 
referred  to  us,  it  were  necessary  to  answer  specifically  the  ques- 
tion which  is  put  to  us  by  the  learned  First  Judge  of  the  Calcutta- 
Court  of  Small  Causes,  I  think  I  should  be  prepared  to  say  that. 
it  ought  to  be  answered  in  the  affirmative. 

It  seems  to  me  almost  impossible,  with  sound   reason,   to  put 

restriction  on  the  generality  of  the  words  which  are  employed  in 
section  1,.  Act  XXVIII  of  1855.  Those  words  declare  that  a 
certain  specified  English  enactment,  and  certain  specified  Regular 
tions,  and  parte  of  Regulations  and  all  laws  in  force  in  any  part  o£ 
the  territories^  which  are  in  the  possession  and  under  the  govern; 
meat  of  the  East  India  Company  relating  to  usury,  are  by  that 
Act  repealed. 

I  have  given  my  best  consideration  to  the  opinion  which  the  late- 
Chief  Justice  is  reported  to  have  expressed  in  Ramlall  Mooker* 
jee  v.  Haranchunder  Dhwr  (!}.  That  opinion*  does  not  seem  to 
have  been  essential  to  the  decision  of  the  particular  case  in 
which  it  was  given,  but  it  is  nevertheless  entitled  to-  very  great 
weight.  According  to  the  report  of  the  case,  Sir  Barnes  Peacock 
said  :— *  I  do  not  think  that  Act  XXVIII  of  1855  was  ever 
<r  intended  to  repeal  the  Hindu  or  Mahomedan  law  as  to  interest.'* 
He  then  quoted  the  title  of  the  Act,  the  preamble,  and  the  first 
section,  and  he  aded  : — "  That  Act  did  no  more  than  repeat  the 
'•  various  Regulations  and  Actswhich  the  English  Government  of 
u  India  had  passed  on  the  subject  of  usury ."  With  the  greater 
deference  for  the  opinion  of  Sir  Barnes  Peacock,  I  feel  it  most 
difficult  to  take  this  limited  view  of  the  operation  of  the  Act.  I  t»ee 
nothing  to  indicate  that  the  words  "  the  laws  now  in  force  relating 
"  to  usury'1  of  the  preamble,  and  "  all  laws  in  force  in  any  part  of 
•'"the  said  territories  relating  to  usury"  of  the  first  section,  are  to  be 
limited  in  their  meaning  to  Regulations  and  Acts  passed  by:the 

(1)  3  B.  L.  B.  0,  C,  130, 
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1870  English  Government  of  India.    If  the  Legislature  had  so  intend- 

Mia  Khan  ed,  surely  it  would  have  used  '*  Regulations  and  Acts"  in  the 

Hint:  Khan  place  of  "laws'*.     Instead  of  the  "  several  parts  of  Regulations 

~       *\  "  mentioned  in  the  schedule  hereto  annexed,  and  all  laws  in  force 

BlBI  BlBIJAN  ' 

and         "  in  any  part  of  such  territories  relating  to  usury  are  Jiereby  re- 
' "  pealed/'  we  should  have  had  '•  the  several  parts  of  Regulations, 
"  &c.,  and  all  other  Regulations  and  Acts  in  force  in  any  part, 
"  &c." 

Neither  was  the  mischief  at  which  Act  XXVIII  of  1855  was 
•directed,  so  for  as  I  comprehend  it,  such  as  should  induce 
us  to  suppose  that  it  would  be  sufficient  for  the  purposes  of 
the  Legislature  that  the  Regulations  and  Acts  of  the  English 
Government  alone  should  be  repealed.  If  this  were  so,  pro- 
bably we  should  be  bound,  if  possible,  to  put  a  construction 
upon  the  words  of  the  Legislature  which  would  limit  their  opera- 
tion to  the  bringing  about  this  result ;  but  upon  considering  the 
Regulations  which  are  specifically  repealed  by  this  Act,  Tfind 
that  their  general  effect  was  to  place  a  restriction  of  universal 
operation  upon  the  rate  of  interest,  which  should  be  recoverable 
by  law  under  the  terms  of  any  contract  of  loan  ;  and  having  re- 
gard to  Act  XXVI II  of  1855  as  a  whole,  I  can  only  conclude 
that  the  Legislature,  at  the  time  of  passing  it,  was  of  opinion  that 
restraint  of  this  sort  was  mischievous.*  It  appears  to  me  indeed 
that  the  sole  object  of  the  Act  was  to  leave  the  parties  in  any 
transaction  entirely  free  to  make  their  own  terms  with  regard 
to  the  rate  of  interest,  and  if  so,  this  object  could  only  be  attain- 
ed by  the  removal  of  all  prohibitions  upon  their  freedom  in  this 
respect,  whether  imposed  by  English  authority,  or  by  that  of  the 
recognized  ancient  lawgivers.  This  view  is,  I  think,  aot  a  little 
strengthened  by  the.  fact  that  Act  XXVII  £  of  1855  followed 
immediately  upon  the  repeal  of  the  usury  laws  in  J3.ngland,and 
was,in  appearanoe  at  any  rate,an  extension  of  that  measure  to  India. 
Throughout  the  Act  there  is  no  trace  to  be  found  of  reference  or 
allusion  to  any  still  existing  laws  of  prohibition,  or  any  indication 
that  the  Legislature  entertained  the  notion  that  such  laws  might 
remain  in  existence,  notwithstanding  the  Act.  On  the  contrary, 
every  clause  of  the  Act  seems  to  me  to  negative  anything  of  the 
kind.     By  the  second  section  it  is  enacted  that  "  in  any  suit" 
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(without  a  shadow   of   qualification)  "  in  which  interest  is  re-        Wo 
•'  coverable,  the  amount  shall  be  adjudged  or  decreed  by  the    MiaKhan 
'*  Court  at  the  rate  (if  any)  agreed  upon  by  the  praties,"  and  Manit  Khah 
the  application  of  all  the  other  sections  is  equally   general ;  the  B       *• 
contingencies  upon  which  they  severally  take  effect  are  designated        and    • 
by  "  whenever,"  '•  in  any  case,"  and  so  on.  BibiAmnwah. 

It  seems  to  me,  then,  something  more  than  difficult  to  escape 
the  conclusion  that  the  repeal  of  "  all"  laws  relating  to  usury, 
whi$h  is  effected  by  Act  XXVIII  of  1855,  must  extend  to 
Mahomedan  laws  I  will  add  that  in  my  judgment  the  Legis* 
l»ture,  by  the  use  of  the  words  "  laws  realting  to  usury"  in  this 
Act,  intended  to  speak  only  of  laws  affecting  the  rate  of  interest, 
which  might  legally  be  stipulated  for.  The  rate  of  interest 
is  the  .sole  subject  of  the  Act  from  the  beginning  to  the  end. 
There  may  be,  however,  laws  which  in  strictness  relate  to  usury, 
yet  do  not  meddle  directly  with  the  rate  of  interest,  such  as 
a  la vf  limiting  the  p?ripd  within  which  an  action  for  arrears  of 
interest  must. be, brought  by  reference  to  the  amount  to  be  reco- 
vered. For  instance,  Menu,  Section  J51,  chapter  8,  says  : — 
'*  interest  on  money    received   at  once,  not  month  by  month, 

or  day  by  ,  day,  as  it  ought,  must  never  be  more  than  enough 

to  double  the   debt,   that  is,  more  than  the  amount  pf  the 

'<  principal  paid  at  the  same  time."     This  in  substance  is  a  law     " 

for  the  limitation  of  suits,  and  as  such  does  not,  I  think,  fall 

withiuthe  scope  of  Act  XXVIII  of  1855.     The  Bombay  High 

Court  pointed  out  the  true  character  of  Menu's  rule  in  the  case 

of  J)hondu  Jagannath  v.  Narayan  Ramchqndra  (1)  ;  and  by  tw? 

decisions  in  Khiwhalchand   Lalchand  v.  Ibrahim  Fakir  (2)  and 

Mamkhrishnabhat    v.  Vithoba    (3),  that  Court  also  held  that  the 

-rule  does  not  fall  within  the  repealing  operation  of  the  Act.  of 

.1855.    I  do  not  in  any  degree  dissent  from  these  decisions,   .:  ,. 

Unfortunately  we  have  not  been  aided  by  the  argument  of 
counsel  in  this  case ;  and  therefore,  having  regard  to  the  opposite 
opinion  of  Sir  Barnes  Peacock,  I  cannot  do  otherwise  than 
greatly  distrust  my  own  judgment  upon  the  question  which  has 

been    proposed  to  us.    It  is  consequently,  with  considerable 

(1)  1  Bom.  H.  0.  Rep.,  47.  (3)  3  Bom.  H.  C.  Rep;f  25. 

(2)  3  Bom.  H.  C.  Rep.,  23. 
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1870  .     satisfaction,  that  I  find  myself  able  to  determine  the  matter  of 

Mia  Khan    the  reference  which  is  before  us,  without  making  that  question 

Hand  Khan    *he  turning  point  of  my  decision.     The  case  is   submitted  to  ns 

J>-         by  the  learned  First  Judge,  under  section  55  of  Act  IX  of  1850. 

*   and         By  the  terms  of  that  section,  the  case  constitutes  a  judgment  of 

BibiAmnujak.  tke  Judge  of  the  Court  of  Small  Causes,  contingent  upon  the 

opinion  of  this  Court ;  and  by  section  8  of  Act  XXVI  of  1864, 
which  extended  the  jurisdiction  of  the  Court  of  Small  Causesy 
"  when  judgment  is  given,  contingent  upon  the  opinion  of  the 
€t  High  Court,  the  High  Court  may  either  order  a  new  trial 
"  on  such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be 
"  entered  for  either  party  as  the  case  may  be,  and  may  make 
"  such  order,  with  respect  to  the  costs  of  reversing  the  question, 
"  and  stating  the  same  for  their  opinion,  and  otherwise  arising 
thereout  and  connected  therewith^ts  such  High  Court  may  think 
proper.  And  all  orders  made  by  the  High  Court  under  this 
"  section  shall  be  final."  Act  XXVT  of  1864,  together  with  Act 
IX  of  1850,  forms  one  procedure  ;  and  it  appears  to  me  that  the 
words  of  the  section  which  I  have  just  quoted  from  the  later  of 
the  two  Acts  were  intended  to  apply  as  well  to  judgments,  contin- 
gent on  the  opinion  of  the  High  Court,  which  are  passed  under 
the  provisions  of  the  former  Act,  as  to  those  of  the  like  kind 
which  are  passed  under  the  powers  given  by  the  last  Act.  If 
this  be  so,  I  think  that  the  large  discretion  which  the  8th  section* 
of  Act  XX VI.  reposes  in  us  enables  us  to  give  consideration  to  all 
the  facts  stated  to  us,  and  is  not  necessairly  fettered  by  the  form 
of  the  question  upon  which  the  judgment  is  made  contingent- 
Now  it  seems  to  me  apparent,  on  the  face  of  the  stated  case,  that 
the  question  proposed  to  us  does  not  properly  arise  between  the 
parties,  for  I  think  the  rule  nisi  for  a  new  trial  ought  to  issue, 
whatever  may  be  the  extent  to  which  Act  XXVIII  of  1855- 
operates. 

The  learned  First  Judge  appears  to  be  of  opinion  that,  if  the 
Act  of  1855  be  put  upon  one  side*  the  law  which  the  Civil  Courts  of 
this  country  are  bound  to  administer  between  Mahomedan 
suitors  "does  not  allow  a  Mahomedan  to  charge  another  Mahome- 
"  dan  any  interest  whatever."  It  seems  to  me  that  this  view  is 
erroneous.    No  doubt,  the  passage  in  the  Hedaya  to  which  the 
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learned  First  Judge  refers,  and  other  passages  in  the  Koran ,  do,       WD 
as  they  are  commonly  understood,  forbid  the   taking  of  interest ;  MlA  Kha* 
and  certainly  as  far  as  T  have  the  means    of  judging,  I  should  Manu  Khan 
suppose  that  a  very  considerable  number  of  religiously  inclined  BlBl  b^uah 

persons  of  the  Mahomedan  faith  consider    themselves  bound  to       and 
'  ,  ,  ..»*,.,  BibiAmhujan. 

observe  these  precepts,  and  conscientiously  keep  themselves  out 

of  all  transactions  which  appear  to  infringe  them*  But  on  the 
other  hand,  it  is  notorious  that  there  are  in  India  Mahomedan 
dealers  in  money,  and  traders  of  unquestionable  respectability, 
and  that  it  has  been  the  practic  among  this  class  for  a  very  long 
period  to  take  interest  even  from  their  co-religionists  in  the  way 
of  their  business.  Mr  Harrington  in  his  Analysis,  1st  vol.  page 
182,  after  remarking  that  the  Mahomedan  law  forbids  the  taking 
of  interst  for  the  use  of  money  upon  loans  from  one  Mussulman 
to  another,  and  that  the  Hindu  law  permits  interest  to  be  taken 
at  prescribed  rates  only,  goes  onto  say  : — a  The  Hindu  legislators 
u  have  expressily  sanctioned  and  the  Mussulman  Government  of 
"  India  appear  to  have  tolerated  directly  or  indirectly,  the 
u  customary  interest  of  the  country  which,  in  the  plan  for  the 
"  administration  of  justice  proposed  by  the  Committee  of 
"  Circuit  in  1772,  is  stated  to  have  amounted  to  the  most 
,f  exorbitant  usury/'  I  cannot  learn  that  our  Courts  have,  in 
any  case  which  is  of  authority,  refused  to  decree  interest 
to  a  Mahomedan,  on  the  ground  that  he  was  desentitled  by 
Mahomedan  law  to  recover  it.  On  the  whole  it  seems  to  me  that, 
for  a  considerable  period  of  time  past  the  prohibition  of  the 
Koran  and  the  Hedaya  against  the  taking  of  interest  has  not 
been  treated  by  the  executive  and  by  the  persons  charged  with 
the  administration  of  justice  in  this  part  or  India,  as  forming 
part  of  the  active  municipal  law  of  the  country.  As  a  moral 
precept,  it  will,  no  donbt,  always  be  influential  with  those  who 
acknowledge  its  authority,  but  I  think  that,  as  a  part  of  the 
municipal  law,  if  it  ever  had  existence  as  such,  it  has  long 
been  obsolete. 

I  am  therefore  of  opinion  that  we  ought  to  pass  an  order  that 

the  rule  nisi  do  issue. 
Markby,  J.— I    also    think   the   rule    nid  ODght   to    issue. 
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l&°       from  that  date,    till  the  time   of  their  respective  deaths,  the 

si©  Ko^"  Above-mentioned    four    brothers   lived  together,    and  formed  a 

*.         joint  ftomily.    Up  to  the  death  of  Karunamayi  in  1854,  she,  tog*- 

Jaoad^mba.    *ker  with    Chandramani,    Jagadamba,    and  Ajabkumari,  lived 

!>***•       together  as  a  Hindu  family,  joint  in  estate  and  worship. 

After  the  death  of  Karunamayi,  Jagadamba  filed  a  bill  of 
complaint  in  the  Supreme  Court  at  Calcutta,  praying  for  parti- 
tion against  Ajabkumari,  Ramchandra  Roy,  as  the  executor  of 
the  estate  of  Karunamayi,  deceased,  and  the  now  plaintiffs, 
KatAikhaprasnd  and  Haraprasad. 

Subsequently,  by  consent  of  all  parties,  all  matter's  in  differ- 
ence in  the  said  suit  were  referred  to  the  arbitration  of  one 
Kasinath  Mullick,  who,  on  the  26th  February  1858,  publish &1 
his  award,  and  among  other  things,  directed  as  follows : — "  Selling 
"  their  respective  ryoti  land, *  bati'  or  house, they  will  pay  theeoftte 
"  of  their  respective  vakeels ;  in  that  way  the  land,  'bati'  or  hottse 
u  that  shall  remain  with  the  proceeds  blonging  to  their  respective 
"  shares,  the  raiment  and  food  of  Chandramani  Dasi  and 
u  Jagadamba  Dasi  wiil  be  supplied  during  their  lives ;  they 
"  will  be  unable  to  make  a  gift  or  sale,  Ac* ;  should  the 
,f  proceeds  of  the  land,  'bati/  or  house  not  be  sufficient  for 
"  their  food  and  raiment,  and  for  the  purity  of  their  respective 
u  husbands  in  a  suitable  manner,  the  jetta  dharma,  then  show* 
"  ing  good  Teason,  regulation,  conformably  to  the  dharma  shastra 
€r  what  is  expedient aB  necessary,  according  to  usage,  informing  the 
"  other  shareholders,  they  shall  be  able  to  sell  the  ryoti  land, 
"  '  bati/  or  house  o£  their  respective  shares." 

The  award  which  directed  a  partition  between  the  parties, 
according  to  the  terms  of  chvnitnama%  or  a  written  description 
of  the  land  according  to  its  boundaries,  executed  by  all  the 
parties  oil  the  28th  October  1857,  was  made  a  rulo  of  Court  on 
the  26th  July  1858. 

Subsequently  to  the  award,  the  defendant  Jagadamba  took 
possession  of  her  late  husband's  share  in  the  estate. 

The  plaintiffs  alleged  that,  after  the  award,  the  defendants, 
Chandramani*  aajd  Jagadamba,  for  the  purpose  of  paying  jqotts 
to  their  attorney,  Mr.  W.  Bedell,  sold  a  portion  of  their  land- to 
one  Samir  Sirkarfor  rupees  2,400,  and  paid  their  attorney  his  costs 
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in  f nil ;  that  they  farther,  in  the   year  1 860,  without  notice  and       2870 
{without  necessity,  sold  a  house,  17-1,    now  25,  Mallanga,.  to  one  KiMnuuriu- 
Brajahari  Das,  in  the  name  of  his  wife,  Bamasundari  Dasi ;  and      SAJ>  RoY 
that  she  subsequently  sold  the  same  to  the  defendants,  Chandra.      SaiiLm 
kumar  Pal,    Basiklal    Pal,    Khettramohan    Pal,  and  Sonamani   JkG££™A 
Dasi ;  and  that  Jagadamba  was  still  endeavoring  to  alienate  the 
remainder  of  her  property. 

The  plaintiffs  prayed  as  follows : — 

"  That  it  may  be  declared  that  the  defendant,  Srimati  Jaga- 
dapiba  Dasi,  has  no  power  to  alienate  the  land  by  the  said  award 

allotted  to  her  (save  as  in  the  said  award    mentioned)  as  against 
the  reversionary  heirs  of  Srikant  Boy,  or  at  all. 

"  That  it  may  be  declared  that  the  attempted  alienation 
in  the  plaint  mentioned,  under  which  the  other  defendants 
claim  to  be  entitled,  is  void  as  against  the  plaintiffs,  and 
generally  against  the  reversionary  heirs  of  the  said  Srikant  Roy. 

"That  the  defendant,  Srimati  Jfcgadamba  Dasi,  may  be  re- 
trained, by  the  order  and  injunction  of  this  Honorable  Court, 
from  any  further  alienation  of  the  property  contrary  to  the 
provisions  of  the  award." 

The  defendant,  Jagadamba,  alleged  that,,  at  the  time  of  the- 
suit  m  the  Supreme  Court,  she  was  without  means  to  pay  iShe- 
costs  arising  out  of  such  suit,  and  from  time  to  time  borrowed 
money  for  carrying  on  the  said  suit ;  that  some  time  in  the* 
earty  part  of  the  year  1858;  Mr.  W.  B&dell,  her  attorney;  died,, 
and  Mr.  J.  R.  Shircore  was  appointed  attorney  in  his  place  ; 
that  after  the  award,  v-iz^  on  13th  August  K58,.  she  atid 
Chandramani  sold  17-1,  now  2&,  Gfiri  Baboo's  Lane-  (not  25,, 
Mallanga,  as  alleged  by  the  plaintiffs),  to  one  Bamasundati  Dasi, 
for  the  sum  of  rupees  2,100,  and  thereout  paid  the  sums  borrowed, 
and  certain  eosts  payable  to  ameens  and  surveyors  in  respect  of 
the  suit ;  that,  on  23rd  August  1859,  ihe  Administrator-General 

of  Bengal,  the  administrator  of  the  estate  of  Mr.  W.  Bedell, 
deceased,  filed  a  plaint  in  the  Supreme  Coir*  against  Chandra- 
mani and  Jagadamba  to  recover  rupees  1,815-11-6,  being  the 
balance-  due  on  certain  bills  of  costs ;  tha1|  on  3nd  Febru- 
ary 1800,  judgment  by  default  was  signed  in  tflfe  last-mentioned  • 
suit  for  rupees  1,835-1!  -6,  and  theoests  wrero  taxed  and  amoputdd 
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1870       to  rupees  249-9-3,  aggregating   rupees  1,585<4t9  ;  that*  on  16th 

Kamikhapba- December  1859,Chandramani  and   Jagadamba jointly   sold  14-1 

v    T     (now  18),  Champatalla  Lane,  to   one  Sheikh  Ahmed  Baksh,  eon 

JagY^kL  o£  one  Samir  Sirkar'   £or  rupees  1,880,    and  out  of  the  proceeds 
Dam.      thereof  paid  the  sum  of  rupees  1,585-4-9 ;   that  her  income  was 
now  only  rupees  4  per  month.     She    also  alleged  that  Chandra- 
mani  should  be  made  a  party  to  the  suit. 

The  remaining  defendants,other  than  Jagadamba,  jointly  stated 
that  they  had  purchased  the  premises,  being  17-1  (now  25,)  Griri 
Baboo's  Lane,  from  Bamasundari,  wife  of  Brajahari  DaS,  for 
rupees  3,500,  without  notice  of  any  irregularity  in  the  sale  to  their 
vendor,  who  had  been  in  undisturbed  possession  of  the  property 
for  nearly  nine  years.  They  further  raised  the  defence  that  the 
suit  was  premature  as  against  them,  and  multifarious.. 

The  deed  of  sale  to   Bamasundari,    dated   13th  August  1859, 
was  a  Bengali  bill  of  sale. 

The  deed  of  sale  to  Ahmed  Baksh,  dated  1 6th  December;  1859, 
was  drawn  up  in  the  English  form,  and  in  the  English  language. 

The  following  issues  were  fixed  : —  '  v 

1.  Are  the    plaintiffs  the  next    takers  of  the  property  after 
the  death  of  the  defendant,  Jagadamba  Dasi  ?  . 

2.  If  so,  can   this  suit    be    maintained '  in  the  life^iftto^f 
Jagadamba? 

3.  Is  Ghandramani  a  necessary  party  to  this  suit  ? 

4.  Is  the  suit  barred  by  the  law  of  limitation  under  cUwwp  10, 
section  1  of  Act  XIV  of  1859  ?  '■.../.; 

5.  Is  the  suit  multifarious  ? 

6.  Is  the  alienation  void  as  against  the  reversioners  2  . 
Bam  Chandra  Boy,  the   guardian  of  the  plaintiffs,  ip  giving 

evidence,  stated  that  he  had  not  heard  of  the  sale  to  Bamar 
snndari  until  after  the  sale  to  Ahmed  Baksh,  son  of  Samir 
Sirkar.  P.  H.  Thomas  and  J.  A.  Gomes  gave  evulQnc6j  tending 
to  show  that  Jagadamba  had  edeavoured  to  sell  to  thpra  another 
house,  viz.,  8-1  (now  11),  Giri  Baboo's  Lane. 

Srimati  Jagadamba  Dasi  said  in    evidence   that  she  effected, 
the  sale  to  Bam&supdari  through  a  broker,  Premehand  Gosain,  . 
and  told  him  wh/  she  wias    selling ;  that  in  the   sale  to  Ahmed.; 
Baksh,  she  had  employed   Mr.  Shircore  as  tor  attorney,  tafc 
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could  give  no  reason  why  she  had    employed    an  attorney  in  the        Wo 
latter  sale,  and  not  in  the  former.  Kamikhapra- 

sad  Rot 

Boy  Chandra  Roy  gave    evidence  to  .  the    effect    that  he  had         v 
managed    Jagadamba's    suit   in    the    Supreme    Court    against  j^1**^ 
Ajabkumari,    and  had    advanced    money    to    Mr  Bedell,    her       I>Agu 
attorney,  and  he  produced  receipts  for  sums  amounting    in  the 
aggregate  to  rupees  785,  running  from  the  17th  June    1854    to 
the  19th  April  1856.     He  also  paid  rupees  247-12  to  Mr  Shircore 
on  a  taxed  bill  of  costs,  and  was  a  witness  to    the   bill  of    sale  to 


Mr  MiUeit  (Mr  Spans  with  him)    for   the   plaintiffs. — A   suit 
of  thui  wttare  will  lie  at  the   instance  of  the    reversionary  heirs- 
See  the .  dicta   of    the   learned  Judges    in  Oobmdmani  Dasi  v 
Shu  w(a  H  Bysaih  (1).  This  was  followed  out    in    Sh(wak  Bam 
Boy  v.  Syad  Mohammed  Shamsul  Hoda    (2),  where    the    point 
now  raised  in  the  second  issue  was  decided.      In    Quru    Qobind 
Shaha  Mandal  v.  Anandlal  Ghose   Mazumdar   (3),  it    bas    been 
decided  by  a  Fall  Bench,  overruling  a   large    number    of    cases 
to  the  contrary  effect,  that  a  father's    brother's    daughter's  son 
inherits. 

Mr  Covoell  (Mr  Ooodeve  with  him)  for  the  defendants,  Chan- 
draknmar  Pal,  Baaiklall  Pal,  Srirram  Pal,  Khettramohan 
Pal,  and  Srimati  Sonamani  Dasi. — The  plaintiffs  cannot  sue 
daring  the  life  of  Jagadamba.  In  Shewak  Bam  Roy  v.  Syad 
Mohammed  Shainsul  Hoda  (2),  the  learned  Judges  merely 
followed  Gobindmani  Dasi  v.    Shamlall   Bysak  (1),    which  they 

took  to  be  a  decision  on  the  same  .  point,  but  such  is  not  the 
case.  It  is  discretionary  with  the  Court  to  give  a  declaratory 
decree— Bafcoo  Motee  Lall  v.  Rani  Bhoop  Sing  (4)  Pool 
Chund  Lall  v.  Rughoobttns  Suhaye  (5)  was  a  suit  by  reversioners 
to  set  aside  a  deed  of  sale  by  a  Hindu  widow,  on  the  ground 
that  the  necessary  money  could  have  been  raised  by  other 
means  and  the  Court  said  :-*-*"  If  they  had  asked  to  have  their 

(1)  BLR  Supplemental  Vol.  48.  (4)  8  W  R,  64. 

(2)  3  B  L  B,  A  0, 196.  (5)  MVB  107 

(3)5BLR,M. 
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■ 
mo "  own  right  of  inheritance  declared,  they  would  have  heaa  pre. 


Kamikhapra-  "  mature,  because  it  might  happen  that  they  would  not  survive 
p.  "  the  widows."  Mussamut  Maharan  v.  Nanda  Lai  Mister  (I)  was 

Sbimati  a  ca8e  in  which  a  reversioner  sued  for  possession  on  the  ground 
*Dabi,  of  waste ;  but  the  Court  refused  to  give  possession,  and  appointed 
a  manager.  In  Baboo  Jodoo  "Sandan  Pershad  Sing  v.  Mussa- 
mut Nundo  Kooer  (2),  a  suit  for  a  declaratory  decree  by  a  rever- 
sioner was  held  to  be  premature.  Mussamut  Pranputty  Koer  v. 
Lalla  Futteh  Bahadur  Singh  (3)  decided  that  a  reversioner  could 
not  sue  for  a  declaration  of  his  right  to  succeed  on  the  death  of 
the  widow.  The  plaintiffs  must  make  out  distinct  wferte  w  fraud 
on  the  part  of  the  widow,  and  not'  merely  a  case  of  alternation— 
B  rind  a  Dabee  Ohoicdkraxn  v.  Pe&m  Loll  Chotsdm/  (4),  nor  can 
they  succeed,  unless  they  shew  that  there  is  some  relief  which  a 
Court  can  give — Baijnath  Chatterjee  v.    Lakhi  M**t   Itebi  (5) 

(1)  1  B,  L,  E,  A,  0,  «7  Om«     fitarfni    fo*     ran*,   in   which 

(8)  1  W  R  219.  suit  her  husband,  intervened:  nnsnpffW*- 

V3)  a  Hay,  608.  .faUy  i  that  her  husband  also  brought  a 

U)  9  W  E  460.  euit  for    ejeotmerit  against  Uma  Shu- 

(hjBefore  Mr  Ju$tic*  KempundMr  /as-    rJai,  hi  which  tali  lie  was  again  vneae- 

ticB  Martoxy  cessful;aad  then  the  husband  brought* 

BAIJNATH  CHATTERJEE  v  LAKHI  suit  in  the   Civil  Court  against   B»&*u 

.                              MANI    DEBI,  Sing,    Uma  Shurini,  and     the    pfeift- 

15  B.  L.  B.  78              The  29*a  JuLj  1869.  tiff   herself?  and  in  that  also  he.  was  tm- 

successful ;  and  then  she    ends  by     an 
Hbkbv     J  (Kemp,   J  concurring)*—  .  allegation  which  we,  are  quite  uothfca  to 

I  think  it  is  ojute  deal  that  the  ffnding  undewtand,--namely,that  thiftlast  unauo- 

of  the  lower  Appellate  Court  is   wrong,  cesaful  attempton  the  partofher  hosbsmd 

The    plaintiff's    case    that     one    biga  to  establish  hit  right  against  Bakta  said 

of  land  within  stated  boundaries  belong-  Uma  Shurini  and  herself  constitutes  her 

ed  to  one  Baghutan  as    rent-free  lakhi-  cause  of  action  in  the  present  suit, 

raj  land  j  that   Baghutan  bad  an  imme-  The  first     objection   taken   in  special 

dtate  tenant  of  the  name  Bakau   Sing,  appeal  was  not  clearly  taken  below  *  bat 

who  had  an  .under- tenant  of  the  name  it  certainly  seems  clear  that  ti*e  plaintiff 

Uma      Shorini  j  And     that    she     the  has  not  disclosed  any  cause  of  action  in 

plaintiff,    purchased   from    Baghutan,  the  plaint.  She  does  not  say  that  there 

not  in  the  year  1»6*8    (1866)  as   the  hate  bean  any  of those  sunflnaitf  pw****- 

Judge  in   the  lower  A^paVate  Court  ings  in  wbioh  she  herself  having  failed  is 

aaya,  but  on  the  gth  Paush  1372  (Deoem-  referred  for  redress  to  a  regular  suit>nor 

ber  20th,  1865).  Then    she    goes  on  tb  can  I  aee  that  she  alleges  any  sort  of  in- 

aay  that  her  hu*baiHl,who,  sfaesays,  ia  in  jury  as  hating  aaoroed,  or  area  aa  likely 

this  matter  separate  from  herself,  pur-  to  accrue,  from  what  has  taken  place.  1 1 
chased  the  rights  of   Baksu  Sing;  and    follows,  .therefor*,  tha**o*ujt  wiU  U» 

that  she  has  been  in  possession   and  under  the  provisions  of  section  lfiof  Act 

reoeiving  rent  throughher  husband ;  but  VII  of  1859,  becase,  generally  speaking, 

that  the  defendant,  Baijnath,  had  sued  no  declaration  of  right  can  be  made,  un- 
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Briiiow   y.    Whitman   (1).    The    suit   is     aldo   multifarious.       Wo 
The  purchasers  have  nothing  to  do  with  Jangadamba's  manage-  Ki«*hApbj- 
ttent.    They  bsVe  made  all  necessary   enquiries,  which  is  All    ""J* 

that  is  required  of  them.    They  are  not  bound  to  see  to  the    8*™ati 
application  6f  the  pttrehase^motiey .  ^das!"* 

Mr.  Kennedy  (Mr.  Phillips  with    him)  for  Jagadamba  Basi. 

This  is  a  suit  brought  under  section  15    of  the  Civil    Procedure 
Code  ;.that  section  is  in  the  same  words  as   section  50  of  15  &  16 
Vic,  c.  86.  The  Epglish  cases  show  that  it  only  gives  the  Court 
of  Chancery  power  to  refrain  from   giving  consequential  relief  j % 
to  does  not  give  it   jurisdiction    to   hear  cases,  which  it  had  no 
ipower  to  hear  previous  to    the   passing    of  the  Act — Jackson  v. 
Turnley    (2),    Lady    Langdale     v.    Briggs     (3).    This   Court 
administers  law  or  equity,  as   administered  by  the  late  Supreme 
Court*  and  the  late  Supreme    Court    acted    upon  the  principles 
of  equity  as  laid  down  by    the   Court   of   Chancery  in  England* 
The  jurisdiction  of  this    Court    then   will   not   be  extended  by 
section  15  of  the  Code  of    Civil    Procedure  to  any  larger  extent 

than  that  of  the  Court    of    Chancery    was  extended  by  15  A  16 
Vic,  c  86,  s  50.     One  of    the    principles    of  the  Court  of  Chan- 
cery was  that,  where  no    present   relief  could  be  afforded,  a  suit 
of  this  nature  would   be    premature.     A    strong    illustration  of  ' 
the  incapacity  of  the  Court  of    Chancery    to  make  a  declaration 
of  right,. until  the  facts  have  arisen    which    call  for  a  decision  of 
the  right,  is  shown  by  Bull  v    Pritchard    (4),  which  was  decid- 
ed as  regards  the  personal  property    in    1826 ;    but   as  regards 
the  real  property  which  was  passad  by  the  same  words,  not  until  ' 
18  7  under  a  separate  will.    The  plaintiffs,    moreover,  have  no 
right,  title,  or  interest ;  it    has    been    held  that  the  interest  of  a 
reversionary  heir   is  tiot  such  an  interest  as  san  be  attached  in 

less  the  plaintiff  can  show  that  there  was  (1)  4  K.  A  J.,  743. 

solne  relief  which  the*  Court  could  hare  (2)  1  Drew.,  617  j  8.  C,  28  L.  J.  Ch*  - 

given.  949. 

(3)  26  L.  J.  Ch.,  27. 

The  plaintiff's  suit  will  he  dismissed,  (4)  1  Ross.,  213  in  1896,  and  6  Hare, 

and  this  appeal  decreed  with  all  costs  in  567  in  1847. 
the  Court  below  and  in  this  Court. 
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i*W        execution  of  a  decvee—Bhobunmohun.  Dannerjee  v*  Thacootdot* 

v.  Mr,  UilleU  in  reply. — It  is  trae  Gobindmani  Dati  r.  Shamlall 

;a£*1uba  Byaakh  (2)  was  only  a  dictum  on  the  point  now  before  the  Conrt, 
Da*-  but  Shewak  Bam  Boy  v.  Syad.  Mohammed  Bhamtul  Soda  (3) 
was  a  considered  decision.  The  plaintiffs  do  not  sue  for  pos- 
session, nor  for  a  declaration  of  their  right  on  the  death  of  the 
widow,  but  merely  for  a  declaration  that  the  Widow  has  no  power 
to  alienate  as  against  the  reversionary  heirs  of  Srikant.  Brinda 
Dabee  Chwcdhrain  v.  Pearee  Lall  Chouodry  (i)  is  the  only  case 
cited  on  the  other  side  that  is  to  the  point,  but  the  learned  Judges 
appear  to  have  mistaken  the  purport  of  the  decision  in  Pranputty 
Koer  v*  Latta  Futteh  Bahadoor  Singh  (5)  on  which  Case  they 
based  their  decision.  In  Pranputty  Koer  v.  Lalla  Futteh  Baha- 
door Singh  (6),  the  plaintiffs  asked  for  a  declaration  of  their 
right  to  possession  on  the  death  of  the  widow,  and  their  suit  was 
dismissed  on  the  ground  that  their  right  being  only  a  contingent 
one  ccnld  not  then  be  declared.  In  Srinath  Oangopadhya  v, 
Makes  Chandra  Boy  (6,)  which  was  a  suit  by  an  heir  after  the 
death  of  the  widow  to  recover  possession  of  property  from  an 
adopted  bou,  on  the  ground  that  the  adoption  was  illegal,  in 
deciding  that  the  cause  of  action  accrued  to  the  heir  on  the 
death  of  the  widow,  and  not  on  the  date  of  the  alleged  adoption. 
Peacock,  C»  J-,  says ; — ( I  do  not  mean  to  say  that  a  reversionary 
r>  heir  might  not  have  a  cause  of  action  during  the  widow's  life  to 
"  set  aside  an  invalid  adoption,  but  that  would  be  in  the  nature  of 
"  a  declaratory  suit.*' 

Mabkby,  J. — This  is  a  suit  brought  by  Kamikhaprasad  Roy, 
Haraprasad  Hoy,  and  Bhawanicharan  Roy,  an  infant,  by  his 
guardian.  The  plaintiffs  are  the  sons  of  one  Srimati  Mani  Dasi, 
daughter  of  Shamchand  Roy,  who  died  in  1841,  leaving  a  widow 
and  his  daughter  him  surviving.  Shamchand  had  four  brothers, 
and  they  were  all  the  sons  of  Giridhar  Roy.  In  the  life-time  of  all 
the  sons,  the  four  youngest  separated  from  their  elder  brother, 

(t)  2  Itid.  Jar.,  N.  S„  277  (4)  9  W.  R.,  460. 

(2)  R.  L.  R.,  Supplemental  Vol.,  43.       (5)  2  Hay,  606. 

(3)  3  B.  L.  P.,  A.  C,  196.  (6)  4  B.  L.  R.,  F.  Br,  3. 
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and  re-formed  themselves  into  a  joint  family ;  the  only  one  who        Wo 

left  issue  was  Shamchand.    Subsequently  the   widows  had  some  Kamikhapra- 

disagreement  between  themselves  and  Bam  Chandra,  which  led  to         Vm 

a  suit  for  partition  between  them  :  that  suit  was  referred  to  arbi-  j^J^Ja 

tration,  and  an   award  made    partitioning    the    property  of  the        Dam. 

family.     This  suit  is  brought  against   Jagadamba,  widow  of  Sri- 

kant,  and  Rasiklal    Pal,  together  with    the    other    defendants ; 

the  prayer  is  to  declare  that  Jagadamba  has  no  power  to  alienate 

the  land  in  question,  and  against  the    other  defendants,  that  the         233* 

alienation  may  be  declared  to  be  void  as  against  the  reversionary 

heirs.     In  the  course  of    evidence,  it  was    proved  that  Harapra- 

sad  was  of  the  age  of   seventeen  years ;  and    as  it  has  been  held 

that  a  Hindu  does  not  come  of  age  till   eighteen,  I  ordered  Bam 

Chandra    to  be  appointed    his    guardian,   and  the  plaint  to  be 

amended  accordingly. 

It  appears  there  were  two  alienations  by  Jagadamba,  both  of 
which  were  made  jointly  with  Chandramanij  but  by  eaoh  in 
respect  of  their  own  shares.  One  bears  date  the  13th  August 
1858,  and  the  other  the  16th  December  1859,  and  it  is  the  deed 
which  bears  the  first  date  that  is  now  sought  to  be  set  aside. 
There  were  several  preliminary  questions  raised  by  the  issues  ; 
firstly,  whether  the  plaintiffs  were  next  takers — that  point  was 
abandoned  on  the  part  of  the  defendants j— • secondly,  whether 
Chandramani  was  a  necess  ary  party,  but  I  think  she  was  not 
because,  although  she  professes  to  convey  jointly,  she  had  no 
joint  interest  with  Jagadamba.  On  the  other  hand,  it  was  con- 
tended there  was  a  misjoinder  in  suing  the  other  defendant  s 
jointly  with  Jagadamba.  I  am  by  no  means  prepared  to  say 
that  Jagadamba  was  a  necessary  party  ;  but  I  am  not  prepared 
to  dismiss  the  suit  on  that  ground,  as  it  involve  no  co  mplication. 
Another  question  much  dicussed  was  whether  the  suit  can  be 
brought  in  the  life-time  of  Jagadamba.  Bat  I  ought,  I  think,  to 
follow  what  appears  to  me  is  the  preponderance  of  the  decisions, 
and  hold  that  the  suit  can  be  maintained.  Shewak  Bam  Roy  v. 
Syad  Mahommed  Shamsul  Hoda  (1)  is  a  distinct  decision,  on 
the  point,  and  I  also    think  there  is,    although  not  a  decision,  an 

(I)  3  B.  L.  B.,  A.  C,  196. 
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M70       expression  of  opinion  almost  amounting  to  a  decision  in  Gobind* 

^"r^*1"  mani  Dasssi  v.  Shamlall  Bysakh     (1).     It  was  there  held  that  a 

v.         conveyance  by  a  Hindu  widow,  for  other  than  allowable  canses> 

Jaoadamba  is  not  an  act  '©f  waste  destroying  the  widow's  right,  and  vesting 

***'       the  property  in  the  reversioners  $   and  the  argument  pressed  on 

the  Court  against  that  view  was   that  the  heir  had  no  power  or 

opportunity  to  come  in,  and  the  Court  say : — "  But  our  decision 

*'  will  not    preclude    the   reversionary    heirs,    even  during  the 

*'  life-time  of  the   widow,   from   commencing  a   suit  to  declare 

that  the  conveyance    was  executed  for  causes  not  allowable, 

and  is  therefore  not  binding  beyond  the  widow's  life.    Nor  will 

it  deprive  the  reversionary  heirs,    during  the  life  of  the  widow, 

"  of  their    remedy  against   the  grantee  to    prevent  waste  or 

"  destruction  of  the  property,  whether  moveable  or  immoveable, 

in  the  event  of  their  making  out  a  sufficient  cause  to  justify 
the  interference  of  the  Court."  This  seems  to  me  an  expres- 
sion of  the  opinion  of  the  Court  on  a  point  discussed  before  it  in 
answer  to  an  argument  pressed  upon  it ;  and,  therefore,  it  would 
not  have  been  delivered  without  careful  consideration.  The  de- 
cision the  other  way  is  Brinda  D  abee  Chawdhrian  v.  Pearee  Lall 
Ohoxcdhry  (2),  where  Macphbbbon,  J.,  in  delivering  judgment, 
says : — "  The  mere  fact  of  making  alienations  that  are  not  binding 
rt  after  the  widow's  death  on  the  reversioner  will  not  entitle  the 
reversioner  to* come  into  Court  and  get  such  a  remedy  as  he 
asks  for  in  the  present  suit  ;"  that  is  the  view  of  the  law  the 
Court  then  took  ;  but  it  seems  to  me  the  learned  Judges  had  not 
the  decision  of  Mussamat  Pranputty  Koer  v.  Lalla  Futteh  Ba- 
hadoor  Singh  (3),  to  which  they  refer,  fully  before  them ;  that  was 
a  suit  by  persons  asking  to  have  it  declared  that  they  were  en- 
titled to  take  on  the  death  of  the  widow,  and  the  learned 
Judges  used  expressions  which  appear  to  me  to  leave  the 
question  now  before  us  an  open  one.  It  seems  to  me  they 
expressly  guard  themselves  from  saying  that  a  suit  of  this 
description  will  not  lie.  Apart  from  these  decisions,  there 
are  strong  reasons  for  allowing  such  a  suit  to  be  brought  ; 
it  would  be   extremely   dangerous    to  allow    a  widow  to  alie- 

(1)  B.  L.  R.,  Supplemental  Vol.,  48.  (3)  3  Hay,  608. 

(2)  9  W.  R.,  460. 
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nafe,  and   to   shut  out  the   reversionary  heirs,    without  *rm*       18T0 


check  being; put  upon  her.     I  think,  therefore,  it  is  best  to  follow  Kamikb£pba- 
the  law,    as  it  appears  to  me  at  present  settled.     That  disposes         v. 

S  RIM  ATI 

of  the  law  points,  and  it  remains  for  me  to  decide  as  to  the    ja^adamaa. 
merits.    I  have  to  see  whether  the  purchaser  acted  as  a  careful        Dasu 
man?  would  act  in  making  the  purchase.     A  purchase  does  not 
fail  because  the  money  is  not  appropriated*  in  the  way  it  ought 
to  be,  nor  if  the  necessity  does  not  exist  to^the-extent  or  in  the 
exact  manner  it  is  said  to  exist,    I  also  understand;  there  is  no 
absolute  rule  as  to  the  person  on  whom  the  burthen  of  proof 
lies,  and  all  the  circumstances  ought  to  be  taken  into;  considera- 
tion, in  considering  whether  the  defendant    can  make  out  a  case, 
and  lapse  of  time.is  one  of  those  circumstances.     This    aliena- 
tion took  place  twelve  years  ago.    It  was  not  to   the  persons  • 
now  defendants,  but  to  Brajahari  Das,  in  the  name  of  his  wife  - 
and  sold  by*  hi tn  to  the  defendants  in  this  suit.     It  is  a  peculiar- 
circumstance*  too  connected  with  this  case-  that  all  the  facts  now 
known  to  Bbm<  Chandra  must  have  been  known  to  him  when  the- 
sale  took  place,  and  if  he  had  had  any  grievance  he  would  have 
brought  the  suit  before.     The  position  of  Jagadamba  is   not,  I 
think,  quite  that  of  an.  ordinary   Hindu  widow.     It  is  slightly 
modified  by  the  award*     I  think  it  i&  clear  also  that  Brajahari 
purchased  with  notice  of  the  award.     Boy  Chandra  states  he  in- 
formed him  of  the  existence  of  the  award,  and  that  Jagadamba 
was  selling  to.  pay  the  costs  of  the  suit.     The  plaintiffs  therefore 
must  stand  or  fall  by  the  fact  as  to  whether  or  not  she  was  em* 
powered  by  the  award  to  sell  this  property.     She  was  empower- 
ed by  it  to  do  so.    Each  partner  has  given  her  power  to  sell  for 
costs.     It  is  also  expressed  in  the  award  that,  under  certain  cir- 
cumstances,, the  parties  to  it  might  sell  on  giving  notice.     But 
no  notice  having  been  given,  I  think  that  reduces  the  defendants 
to  the  position   of  proving  that  she  sold   for    costs.    I  think 
Boy  Chandra's  evidence  was  reliable  ;  he  was   well    acquaint- 
ed with  business,  and  able  to  manage  a  transaction  of  this  sort. 
He  has,  no  doubt,  made  a  slight  error  as  to  the  date  of  the  trans- 
action.   But  he  proves  to  my  full  satisfaction  that  he  advanced 
money  to  Mr.  Bedell,  the  attorney  for  Jagadamba,  for  expenses 
out  of  pocket.    The  receipts  were  produced,  and  such  payments* 
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187Q       amount  to  rupees  785.     Besides    these,   there    was    a   payment 
Kamikhap&a-  of  rupees  247  to  Mr.    Shircore,  an   attorney,  in  respect  of    a 
v  bill    of  costs  due  to  him  from    Jagadamba,    and  rupees  64  to 

Seimati  persons  who  measured  the  property.  All  these  sums  carried 
rjA8I,  interest.  I  am  satisfied  with  his  evidence,  and  that  the  trans- 
action with  Brajahari  was  in  accordance  with  the  award.  The 
only  difficulty  is  whether  the  fact  of  the  property  having  been 
sold  for  rupees  2,100  was  iu  excess  of  the  power  granted  by  the 
award ;  but,  upon  consideration  ,1  have  come  to  the  conclusion  it 
is  not.  Jagadamba  could  not  have  measured  off  a  certain  amount 
of  the  property  so  as  exactly  to  meet  the  debts.  Moreover,  it  is 
impossible  to  say  exactly  what  the  property  would  fetch.  This 
amount  of  rupees  1,09G  was  not  all  the  costs  of  the  litigation, 
and  it  is  clear  rupees  2,100  would  not  have  covered  the  whole 
costs,  because  there  was  a  subsequent  sale,  the  money  of  which 
was  also  applied  in  payment  of  costs.  It  was,  to  my  mind,  the  more 
prudent  course  for  the  widow  to  sell  once  for  all ;  it  is  true  she  did 
not  apply  the  balance  wholly  in  payment  of  costs,  but  Brajahari 
cannot  be  affected  by  this.  Roy  Chandra  says  the  balance  was 
applied  in  payment  of  attorney's  costs,  and  also  for  religious  par- 
poses  and  maintenance,  but  for  these  a  notice  was  necessary.  Aa 
the  matter  stands,  however,   that  appears  to  me,  in  no  way  to 

affect  Brajahari's  purchase.  It  seems  to  me,  considering  the 
circumstance  of  lapse  of  time,  and  that  defendants  did  not  pur- 
chase direct  from  Jagadamba,  that  they  have  fairly  proved 
that  the  sale  to  Brajahari  was  a  good  one.  This  disposes  of 
the  first  two  prayers  in  the  plain!).  The  third  prayer  depends  on 
certain  evidence,  which,  notwithstanding  Jagadamba's  denial, 
I  believe  to  be  true.  I  do  not  say  that  the  prayer  might  not 
have  been  a  good  one,  if  it  had  been  proved  that  Jagadamba 
was  guilf-y  of  waste,  but  without  any  such  act,  I  have  great 
doubts  whether  under  the  circumstances  it  can  be  granted.  The 
suit  will,  therefore,  b&  dismissed  with  costs  on  scale  No.     2. 

Suit  dismissed. 
Attorney  for  the  plaintiffs  :  Mr.  Carapiet. 

Attorney  for  the  defendants  :  Messrs.    Gray    and  Sen,  and 
Baboo  2T.  N.  Sen. 
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[PEIVT  COUNCIL.*] 


FELIX  LOPEZ  (Plaintiff)  v.  MADDAN  THAKOOR,             "^ 
BRUOMOHAN  THAKOOR,  AND  HARI  MOHAN  — : 


THAKOOR  (Defendants). 

ON  APPEAL  FROM  THE  HIGH  COURT    OP  JUDICATURE  AT 

FORT  WILLIAM  IN  BENGAL. 

IMuviation  of  Land — Bights    of  Proprietors  to  Accretion. 

• 
Where  property  is  wholly  submerged  by  a  river,  any  land  forming  afterwards  on 

the  site  will,  when  the  ownership  of  that  site  is  proved  to  exist  in  the  former  owner*  .    ®ee  a*8 °  2 

remain  in  him,  and  the  accretions  will  not  belong  to  the  adjacent  proprietor.  \±  b.L.U.  27 1! 

The  decision  in  Eattemonee  Dossee  v  Ranee  Monmohinee  Dabee  (I)  is  erroneous  10  B.L.B.429. 

in  not  regarding  the  site  of  the  increment.  jj  B  ^R  ^ 

This  was  an  appeal  from  a  decision  of  the  High  Court  at 
Calcutta,  dated  28th.  November  1865,  reversing  a  decree  of  the 
Principal  Sudder  Ameen  of  Bhagulpore,  dated  9th  February 
1865. 

The  appellant  was  the  owner  of  Mauza  Maghajan,  the 
respondents  were  owners  of  the  Mauza  Burrari,  mauzas  con- 
tiguous to  each  other  on  the  south  bank  of  the  Granges  in  Bhagul- 
pore, the  former  manza  being  north  of  the  latter. 

In  1840,  a  portion  of  the  land  being  washed  away,  and  fears 
being  entertained  as  to  a  confusion  of  boundaries,  a  plan  was, 
by  consent  of  the  appellant  and  the  respondents,  drawn  up  show- 
ing the  boundaries  as  they  existed  of  old  :  this  is  the  tanabandi 
referred  to  in  the  judgement.  Subsequently  the  appellant's  mauza 
was  completely  submerged,  but  he  continued  to  pay  Government  * 
revenue  for  it,  the  description  and  measurement  of  the  mauza 
being  recorded. 

In  1848,  the  river  began  to  recede  towards  the  north,  and 
sandy  accretions  began  to  form  on  the  site  of  the  old  Mauza 
Maghajan,  but  contiguous  to  the  nnsubmerged    land  of  Burrari. 

*  Present : — The  Right  Honorable  Sir  James  Oolville,  Sir  Joseph  Napier 
Lord  Justice  James,  and  Sir  Lawrence  Feel. 

(1)3W  R51 
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A??^_-      In  that  year  a  survey  map  was  made   by  the    authorities,    iu 


Fm.ix  Lopkz  wkich  ^q  0i<j  boundaries  of  Maghajan,  including  the  submerged 

Maddak  Tha- portion,  were  retained. 

hohanTha.'     In  1861,  the  alluvial    deposit   increased  so  as  to  make   it  fit 

HawM^as  'or  culfciva^on> an(*  the  appellant  petitioned  the  Magistrate,  under 
Thajcooju  Act  IV  of  1840,  section  5,  to  measure  and  fix  the  boundaries  and 
give  him  possession.  The  respondents  claimed  the  land  as  being 
in  their  possession,  and  the  executors  of  Matilal  Seal,  who  had  a 
zemindari  to  the  eastward,  claimed  the  accretions  as  belonging 
to  them. 

The  Magistrate  decided  that  he  had  nfet  jurisdiction  to  deter- 
mine tha  case,  and  in  1864  the  appellant  brought  the  present  suit 
against  the  respondents  and    the  Seals.    The    Seal    defendants 
field  a  disclaimer.    The  appellant  relied  on   the   ground   being 
on  the  actual  site  of  his   old    mauza :  the    respondents,  in  addi- 
tion to  other  defences  (which    it  is    unnecessary    to   allude  to),, 
relied  on  the  old   mauza    having    been  wholly   destroyed  and. 
the  land  now  in  dispute    being-  am   accretion    to    their   mauza. 
The  appellant,  in  his  written  statement,  particularly  refierred  to* 
the  tanabandi  as  having  been  made  to*  avoid    future    boundary- 
disputes,  and  the  fact  inn  of  the  tanabandi  was  admitted,,  although, 
its  applicability  to  the  new  state  of  affairs  was  denied.. 

The  principal  dndder  Ameen  decided  in  favor  of  the  appel- 
lant, on  the  ground  that  the  land  was  formed  on  the  old  site  o£ 
his  mauza,  the  boundaries  of  which  were  ascertained  bjr  ,the 
tanabandi. 

The  respondents  appealed  to  the  High  Court,  when  Mr: 
Doyne,  who  then  appeared  for  the  now  appellant*  felt  himself 
bound,  by  a  decision  of  the  Court  in  Kenny  v  Beebee  8ummee~ 
r o<m%89^  (1),  to  admit  that  as  a  re-formation  on  the  original 
site  of  the  mauza,  Mr  Lopez  could  not  claim  the*  land,,  but 
he  relied  on  the  tanabandi  as  showing  an  agreement  by  the 
parties  to  respect  the  ancient  boundaries  in  the  event  of  a  sub- 
mersion and  reappearance. 

Mr  Justice  L  S  Jackson  and  Mr.  Justice  Glover,  fol- 
lowing the  admissions,  declined  to  give  to   the  tanabandi   the 

(1)  3  W.    R.  68. 


a 


« 


V0LY.3  PRIVY  COUNCIL.  523 

position  claimed  for  it>  fed  no  mention  was  made  in  it  that  should       1870 
any  on&  mau&a  be  dilnviated  and  afterwards  re-formed,  it  should  Felix  Lopez 

be  the  property  of  the  original   owner    of  the   site  ;  it  is  simply  Maddan  Tha* 
*'  a  laying    down  of   certain  landmarks,    the  reason  of  which  *00*»  B*IJ°* 

MOHAN  X  HAh 

appears  to  us  quite  intelligible  when  the  old  and  erroneous  xook  ahd 
view  of  the  law  regarding  alluvion  is  considered.  The  Inna*  thakoob, 
bandi  would  have  been  of  very  great  use  in  fixing  what  had 
*'  been  the  original  site  of  any  of  the  mauzas  had  they  been 
diluviated,  and  would  therefore,  supposing  that  reformations 
on  such  sites  were  reoognked  as  the  property  of  the 
landowner  whose  land  had  been  washed  away,  have  been  a 
very  cogent  means  of  proof  as  to  the  rights  of  the  parties 
*'.».%  We  do. not  think  that  on  such  a  vaguely  worded 
"  document  we  are  justified  in  inferring  a  contract  of  any  kind 
*'  whatsover :  still  less  one  which  would  take  the  parties  out  of 
u  the  law  provided  in  such  cases." 

Mr*  Lopez  having  appealed  against  this  decision,  the  case 
noW  came  on  for  hearing. 

Sir  R.  Palmer,  Q.  C,  and  Mr,  Leith  for  the  appellant*— 
The  terms  of  Regulation  XI  of  1826,  section  4,  cannot  be 
applied  to  the  present  case  so  as  to  entitle  the  respondents  to  the 
property,  this  being  a  case  where  the  land  had  formed  on  a  site 
which  could  be  recognized  as  the  appellant's  estate. — Regulation 
XI,  clause  5,  section  6 ;  Romanauth  Thakoor  v.  Ghundernarain 
Chowdhry  (1)  Mussamat  Iman  Bandi  v.  Hurgovind  Ohose  (2), 
Bundhoo  Singh  v.  Syud  Hossein  Alee  (3)»  The  case  followed  by 
the  High  Court  of  Kenny  v»  Beebee  Soomeeroonissa  (4)  rests  on  a 
case  in  the  same  volume,  Kattemonee  Dossee  v,  Ranee  Monmohinee 
Dabee  (5),  and  the  principle  is  erroneous  that  regard  is  not  to  be 
had  to  the  site  of  the  increment.  See  also  Co.  Lit.  4a,  Bracton. 
Bk.  2,  Gh.  2,  Hale  de  Jure  Maris,  p.  15.  The  admission  made 
by  counsel  below  cannot  affect  this  case,  as  even  a  wrong  deci- 
sion, being  that  of  the  Full  Bench,  could  be  only  set  right  on 
appeal. 

(1)  Marsh.  H.  C.  Rep,  126.  (4)  3  W.  R.,  68. 

(2)  4  Moore's  I.  A.,  403.  (5)  Id.,  51. 

(3)  8.  D.  A.,  1P69, 1383. 
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1870  Mr.  Field,  Q.  C,  and  S|r.  Doyne    for    the    respondent. — The 

Felix  Lopjz  raauza  having  wholy  disappeared,  this  must  be  looked  on  as 
an  accretion  to  the  adjoining  land.— Regulation  XI  of  1825,  sec* 
tion  4,  The  King  v.  Lord  Tarborough  (1),  In  re  The  Hull  and 
Selby  Railway  Company  (2),  Kattemonee  Dossee  v.  Ranee  Mon- 
mohinee  Dabee  (3),  Kenny  v.  Beebee  Someeroonisa  (4),  Baboo 
Oooman  Bhunjun  Singh  v.  If.  R.  Moh&ssur  Buksh  Singh  (5). 
Their  Lordships  delivered  •  the  following  written  judgment  : 
The  plaintiff  in  this  case,  Felix  Lopez,  was  the  proprietor 
of  very  considerable  estate,  a  mauza,  on  the  banks  of  the 
Ganges.  By  the  year  1840,  by  reason  of  the  continued  en- 
croachment of  that  river,  it  was  wholly  submerged,  and  it  was, 
to  adopt  an  expression  used  in  this  class  of  cases  in  India, 
"  diluviated  ;"  that  is,  the  surface  soil,  the  oulturuable  soil,  was 
wholly  washed  away.  After  the  lapse  of  some  years,  and  after 
one  temporary  recession  and  re-encroachment  which  has  occurred 
in  the  interval,  the  water  has  ultimately  retired,  and  the  land, 
having  been  for  some  time  in  a  state  described  as  admitting  of 
only  temporary  cultivation  by  hand  sowing,  had  become  hard  and 
firm  soil,  capable  of  being  cultivated  in  the  usual  manner.  The 
plaintiff  says :  "  This  was  my  property  ;  the  Granges,  which 
Cf  swallowed  it,  has  again  yielded  it  up,  and  I  claim  my  property, 
u  which,  having  baen  buried  and  lost  to  sight,  has  again  re- 
"  appeared*" 

Ihe  rule  of  the  English  law  applicable  to  this  case,  is  thus 
expressed  in  a  work  of  great  authority  (Hale,  *  De  Jure  Maris/ 
p.  15) :  "  If  a  subject  hath  land  adjoining  the  sea,  and  the  vio- 
a  lence  of  the  sea  swollow  it  up,  but  so  yet  that  there  be  reason- 
"  able  marks  to  continue  the  notice  of  it,  or  though  the  marks 
''  be  defaced^  yet  if  by  situation  and  extent  of  quantity  and 
"  boundary  on  the  firm  land  the  same  can  be  kno  wu,  or  it  be  by 
t*  art  or  industry  regained,  the  subject  doth  not  lose  his  prop  erty. 
u  If  the  marks  remain  or  continued,  or  the  extent  can  reasonably 
u  be  certain,  the  case  is  clear."     And  in  another  place,  p.  17,  he 

(1)2  Bligh,  N.  S.;  147 ;  3  B.  A  C,  91.       (4)  3  W.  R.,  68. 
(2)  5  M.  &  W.,  327.  W  S.  1).  A:,  1854,  49. 

(3)3W.  B.,  51. 
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writes  thus :  "But  if   it  be  freely   left  again   by  the  reflux  and       1S70 
"  recess  of  the  sea,  the  owner   may  h^ve  his  laiyl  as  before,  for  -bmlol  Lopis 
he  cannot  lose  his  property  of    the  soil,  although  it  for  a  time  |£U^#NTa4» 
becomes  part  of  the  sea,  and  within  the  admiral's  jurisdiction  koob,  Bbxjo* 
"  while  it  so  continues/7  koob,  ahd 

This  principle  is  a  principle  not  merely  of  English  law,  Jiot  a  HjJS?£Sif 
principle  peculiar  to  any  system  of  municipal  law,  but.  i£  is  a 
principle  fonnded  on  universal  law  and  justice ;  that  ft  to  say, 
that  whoever  has  land,  wherever  it  is,  whatever  may  be  the  ac- 
cident to  which  it  has  been  exposed,  whether  it  be  a  vineyard 
which  is  covered  by    lava   or  ashes  from   a  volqano,  •  or  a  field  fc 

covered  by   the  sea  or   by  a  river,  the  ground,   the   site,  the 
Property,  remains  in  the  original  owner* 

There  is,  however,  another  principle  recognized  in  the  English 
law  (derived  from  the  civil  law),  which  is  this, — that  where  there 
is  an  acquisition  of  land  from  the  sea  or.  a  river  by  gradual,  shw9 
and  imperceptible  means,  there,  from  the  supposed  necessity  of 
tjie  case  and  the  difficulty  of  having  to  determine,  year  by  year, 
to  whom  an  inch,  or  a  foot,  or  a  yard  belongs,  the  accretion  by 
alluvion  is  held  to  belong  to  the  owner  of  the  adjoining  land,-2 
The  King  v.  Lord  Yarberough  (1).  And  "4he  converse  of  that* 
rule  was,  in  the  ye**  1889,  held  by  the  English  Courts  to  apply 
to  the  case  of  a  similar  wearing  away  of  the  banks  of  a  navi- 
gable river,  so  that  there  the  owner  of  the  river  gained  from  the 
land  in  the  same  wqy  as  the  owner  of  the  land  had  in  the  former 
case  gained  from  the  sea— In  re  The  HuU  and  Setby  Railway 
Company  (2).  To  what  extent  that  rule  would  be  carried  in 
this  country,  if  there  were  existing  certain  means  of  identi- 
fying the  original  bounds  of  the  property,  by  landmarks,  by 
maps*  or  by  a  mine  under  the  sea,  or  other  means  of  that  kind 
has  never  been  judicially  determined. 

This  principle  of  law,  so  far  as  relates  to  accretion,  has,  to 
some  extent,  been  made  part  of  the  positive  written  law  of  India, 
and  it  is  on  the  operation  of  such  positive  written  law  that  the 
defendants'  case  is  based.  This  law  is  to  be  found  in  the 
Regulation  XI  of.  1825,  a  Regulation  for  carrying  out  the 
(l)  Bligb.,  K.  S.,  147 ;  3  B.  A  0.,  91.  (2)  5  M.  6  W.,  827. 
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1870       rules   to  be  observed   on  the  determining   of  claims   to  lands 
Fiux  bom  gained  by   alluvion,  or  by  the    dereliction  of  a  river  or  the  sea. 
v-         There  is  a  recital  in  that    Regulation    as  to  disputes  which  had 
boob,  Bkvo-"  arisen  with  regard  to  such    claims,  and    the  necessity  of  having 
"koob!  Sd  *  some  definite  rule  laid  down  with  regard  to  several  matters,  only 
EiBi  moham  one  of  which  is  material  or    relevant  to  the  present  case ;  and 
that  13  the  case  provided  for   by  the  4th  section  of  the  Regula- 
tion.   By  that  section    it  is  provided  that,  "  when  land  may  be 
"  gained   by  gradual    accession,    whether  from  the  recess  of  a 
"  river  or  of  the  sea,  it  shall  be  considered  an    increment  to  the 
#  "  tenure  of  the  person  to  whose  land  or  estate  it  is  thus  annexed; 

"  whether  the  land  be  held  immediately  from  the  Government, 
"  or  from  any  intermediate  landowner/1  And  the  defendants1 
contention  is,  that  the  plaintiff's  land  having  been  wholly  sub- 
merged, so  as  to  make  their  (the  defendants')  land  the  rives' 
boundary,  the  subsequent  recession  -  of  the  river  has  caused  a 
gradual  accession  to  their  land,  and  an  increment  by  annexation 
to  their  estate,  notwithstanding  that  the  land  has  been  re-formed 
on  the  ascertainable  and  ascertained  site  of  the  plain  tiff  e 
mauza. 

It  is  to  be  observe*,  however,  that  that  clause  refers  simply 
to  cases  of  gam,  of  acqusition  by  means  of  gradual  accession  ♦ 
There  are  no  words  which  imply  the  confiscation  or  destruction 
of  any  private  person's  property  whatever.  If  a  Regulation  ia 
to  be  construed  as  taking  pway  anybody's  property ,that  intention 
to  take  away  ought  to  be  expressed  in  very  plain  words,  or  be 
made  out  by  very  plain  and  necessary  implication  *  The  plaintiff 
here  Bays,-*"  I  had  the  property.  It  was  my  property  before  it 
"  was  covered  by  the  Ganges.  It  remained  my  property  after 
"  it  was  submerged  by  the  Ganges.  There  was  nothing  in  that 
"  state  of  things  that  took  it  from  me  and  gave  it  to  the  Govern-' 
«  ment.  When  it  emerged  there  was  nothing  that  took  it  from 
"  me  and  gave  it  to  any  other  peraon/'  And  in  answer  to  such 
a  claim  it  would  certainly  seem  that  something  more  than  mere 
reference  to  the  acquisition  of  land  by  increment,  by  alluvion,  or 
by  what  other  term  may  be  used,  would  be  required  in  order  to 
enable  the  owner  of  one  property  to  take  property  which  had 
been  legally  vested  in  another* 
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In  truth,  when  the  whole  words  are  looked  at,  not  merely  of        1*W 
that  clause,  but  of  the   whole  Regulation,  it  is  quite  obvious  FraxLons 
that  what  the  then  legislative  authority  was  dealing  with,  was  madda*  Tha- 
the  gain  which  an  individual  proprietor  might  make  in  this  w  my  *<£*»  5!£?N 

MOHAN  AHA* 

from  that  which  was  part  of  the   public  territory,  the  public    koob  and 
domain  not  usable  in  the  ordinary  sense,  that  is  to  say,  tbfe  sea    t&akoob* 
belonging  to  the  State,  a  public  river  belonging,  to  the  Strfte  ; 
this  was  a  gift  to  an  individual  whose  estate  lay  upon  the  riVer 
or  lay  upon  the  sea,  &  gift  to  him  of  that  wiich,  by  accretion 
became  valuable  and  usable  out  of  that  which  was  in  a  state 
of  nature  neither  valuable  nor  usable-.  a 

And  on  the  very  words  of  the  section  itself,  if'  the  ownership 
of  the  submerged  site  remained  as  it  was  (and  there  seems  nothing; 
to  take  it  away),  it  is  difficult  to  see  why  a  deposit  of 
alluvion  directly  upon  it  is  not  at  least  as  much  an  accretion 
and  annexation  vertically  to  the  site  as.it  would  be  an  accretion 
and  annexation  longitudinally  to  the  river  frontage  of  the 
adjoining  property. 

If  we  had  then  to  consider  the  question  for  the  first  time,  WCP 
should  have  come  to  the  conclusion  that  thft4th  section  did  not 
govern  the  case,  and  that  the  question  would  have.to  be  determined 
by  the  general  principles  of  equity,  to  whioh  all  cases  not  in 
terms  provided  for  are  referred  by  the  11th  section*  Those- 
principles  would  not  give  the  plaintiffs  property  to  the  defend-* 
ant.  But  the  question  is  not  raised  for  the  first  time.  The 
very  point  came  for  consideration  in  India  before  a  Court  com-* 
prising  Sir  Barnes  Peacock,  Mr.  Justice  Bayley,  and  Mr.  Justice 
Kemp,  in  the  case  of  Bomanauth  Thakoor  v.  Chundernarain 
Chowdhry  (1) ;  and  after  full  consideration,  it  was  decided  that- 
lands  washed  away  and  afterwards  re-formed  on  an  old  site, 
which  could  be  clearly  recognized,  are  not  lands  gained  within  the 
meaning  of  section  4,  Regulation  XI  of  1825,  viz.,  they  do 
not  become  the  property  of  the  adjoining,  owner,  but  remain 
the  property  of  the  original  owner. 

And  the  same  point  arose  in  a  case  in  this  Court  of  Mussamat 
Imam  Bandiv.  Burgovind  Qho$e  (2).    It  is  there  said, — "  The 

(1)  Marsh.  H.  0.  Rep.,  K%  (2)  4  Moore's  I.  A.,  403. 
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IMP       "  wholeof  the  district  adjoining  the  land  in  dispute,  ae  well  asthat 

Fitn  Lopis  u  land  itself,  is  flat,  and  very  liable  to  be  covered  or  washed  away 

Maddak  Tha-  "  ^y  *ke  waters  of  the  Ganges,  which  river  frequently  changes  its 

■gw^Kwo-  w  ghannel.    The  land  in  dispute  was  inundated  about  the  year 

too*  akd    ••  1787 ;  it  remained  covered  with  water  till  about  1801!  and  then 

^Jj^gJ^*  "  became  partly  dry,  until  in  the  year  1814  it  was  again  inuu- 

"  dated.    After  this  period  it  once  again  re-appeared  above  the 

"  surface  of  the  water,  and  by  the  year   1820  it  became  very 

"  valuable  land.'1  '  That  is  a  state  of  things  very  singularly  like 

tfhat  as  occurred  in  this  case. 

In  that  case  it  was  held  as  follows  : — <r  The  question  then  is 
"  to  whom  did  this  land  belong  before  the  inundation  f  Who- 
"  ever  was  the  owner  then  remained  the  owner  while  it  Waft 
"  covered  with  water  and  after  it  became  dry." 

This  authority  appears  to  their  Lordships  conclusive  in  the 
*  present  case. 

In  a  subsequent  case,  however/  Kaltemonee  Dossee  v.  Ranee 
tlonmohinee  Dabee  (1),  it  was  held  by  a  Court  comprising 
Justices  Trevor,  Loch,  Bayley,  and  Morgan  that  all  gradual 
accessions  from  the  igcess  of  a  river  or  the  sea  .are  an  increment 
to  the  estate  to  which  they  are  annexed,  without  regard  to  the 
Bite.of  the  increment,  and  a  distinction  was  taken  between  the 
two  cases  ;  and  it  seems  to  have  been  considered  that  the  former 
case  did  not  apply  to  any  case  where  the  property  was  to  be 
considered  as  wholly  lost  and  absorbed,  and  no  part  of  the 
surface  remained  capable  of  identification ;  where  there  was  a 
complete  diluviation  of  the  usable  land,  and  nothing  but  a  use- 
less site  left  at  the  bottom  of  the  river.  Their  Lordships,  how- 
ever, are  unable  to  assent  to  any  such  distinction  between  surface 
and  site.  The  site  is  the  property,  and  the  law  knows  no  differ- 
ence between  a  site  covered  by  water  and  a  site  covered  by 
crops,  provided  the  ownership  of  the  site  be  ascertained. 

Their  Lordships,  however,  desire  it  to  be  understood  that  they 
do  not  hold  that  property  absorbed  by  a  sea  or  a  river  is,  under 
all  circunistances,  and  after  any  lapse  of  time,  to  be  reeoveted 
by  the  old  owner.    It  may  well  be  that  it  may  have  been  so 

(1)3W.R.,I1.   ,;  * 
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completely  abandoned  as  to  merge  again,  like  any  other  derelitf t  t9yo  .. 
land,  into  the  ptiblifc  domain,  as  part  of  the  sta  or  river  of  the  ***£**— 
Btate9  and  so  liable  to  the  written  law  as  to  accretion  and  Maddah  *Tha- 

..  KOOR,  BkUO* 

annexation*  mohav  Tha- 

Bnt  in  this  case  not  only  did  the  parties  themselves  takft  the  ^J^mohak 
proper,  prudent,  and  honest  means  of  preventing  the  necessity  Teasoob. 
of  any  dispute  arising  by  interchanging  the  tanabandi  ^%ich 
has  been  put  in  evidence,  but  the  plaintff,  as  between  Mm  and 
the  State,  did  also  take  the  most  effectual  nieans  in  his  power 
(having  the  description  and  measurement  6f  the  submerged 
manza  recorded,  and  continuing  to  pay  rent  for  it)  to  prevent 
the  possibility  of  any  question  of  dereliction  or  abandonment 
being  raised  against  him.  Their  Lordships  are,  therefore,  of 
opinion  that  the  property  now  being  capable  of  identification 
by  means  of  that  tanabandi  and  otherwise,  the  property  having 
been  the  property  of  the  plaintiff  when  it  was  Submerged,  ntfret 
Having  been  abandoned  or  derelict,  having  now  emerged  from 
the  Ganges,  is  still  his  property;  (and  they  will  therefore 
tecotomend  to  Her  Majesty  to  reverse  the  decision  of  the  Court 
froni  which  the  appeal  has  come,  to  affirm  the  decision  of  the 
Principal  Sudder  Ameen,  and  that  the  costs  of  the  litigation 
both  belqpr  and  here  should  be  given   to    the   appellant,   the 

plaintiff. 

Appeal  allowed. 
Agent  for  the  appellant :  Mr.  Wilson. 

Agent  for  the  respondent :  Messrs.  J.  H.  &.  H.  B.  Henderson. 


ALEXANDER  JOHN  FORBES  (Plaihtiff)  v.  MIR 

MAHOMED  TAKI  amd  others  (Dbfkndants.)  p.  0  • 

1870 
ON  APPEAL  PROM  THE   HIGH  COURT   OF  JUDICATURE  AT     July  26. 

PORT  WILLIAM  IN  BENGAL.  


Banad,  Reni-firee—Jaghir  and  Service  Tenures— Resumption — power  ofZem- . j BLJL72. 
!  indcur  to  resume — Government  Sale,  Effect  of,  on  Jaghirs— Admission  in  other 

8uii  when  Evidence. 

In  1776  a  rent-free  fanad  was  granted  to  M.  for  haying  pnt  down  wild  elephants, 
the  consideration  in  future  being  to  cultivate  and  keep  up  a  body  of  men,  and  take 

•  Present :— Thx  Hight  Hon*bl*  Lobd  Gaums,  Sib  JAfefts  Colvils,  Sir  Joseph 

KPiiift,  k*X>  ft*  LafrBtNCB  VZSEm 
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1870        owe  of  the  ryots.    M.died,  and  afresh  sanad  was  in  1786  granted  to  K.   andB., 
AlbxandhT  ^e?  **"*  tll0U8Ilfc  toj*  *"*  heirs;  but  in  1807,M.'8  true  heirs  having  established  their 
John  Fobbbs  title,  the  Government  gave  them  a  fresh  sansd  in  lieu  of  the  one  to  K.  and  B- 
v*  reciting  the  circumstances  j  both  these  sanads  were  to  cultivate,  keep  up  a  body 

TAXI  °*  men»  ^ceeP  °^  elephants,  and  attend  to  the  safety  of  the  ryots.  Held  that  this 
was  not  a  servise  tenure  that  oould  be  resumed,  and  the  subject  of  sercioe  tenures 
was  explained. 

The  zemindari  in  which  these  lands  w*re  situated  was  settled  in- 1802*  and  was 
tn  1850  sold  for  arrears  of  Government  revenue ;  the  appellant  claimed  to  set 
•side  the  sanad  of  1807,  on  the  ground  that  Government  had  no  right  to  give  such 
a  sanad,  but  he  contended-  that,  if  it  had,  it  could  bo  set  aside  by  a  purchaser  at* 
Government  sale.  HsZd,  that  the  sanad  was  not. a  new  grant,  but  a  confirmation 
of  the  one  made  before  the  decennial  settlement,  and  that  Government  was  compe- 
tent to  give  suoh  confirmation. 

An  admission  by  a  jagfcirdar  in  a  suit  brought  by  Government  to-assess  the  lands 

that  the  lands  were  oomprked  in  a  semindari,  is  evidence  of  that  fact  in  a  suit  by 
the  semindar  to  resume  those  lands. 

This  was  an  appeal  from  a  decision  of  the  High  Court 
(BAtlbt  and  Phxab  J  J )  at  Calcutta,  dated  Slst  March  1865. 

The  suit  was  brought  by  the  appellant  against  the  original 

respondents,  and  the  Government,  for  the   resumption*  of  9,000r 

.   bigas  of  land  which  the  plaintiff      claimed  as  belonging      to  his 

zemindari  of      Sultanpnr,  and     which.,  were  comprised,     in  a 

sanad  from  Government  to- the  defendants,,  dated  10th  January 

1 807 j  whereby  that  land  was  granted  to.  them  cent-free,  which 
grant     the  plaintiff     sought  to  set     aside.     The  plaintiff  also 

claimed  2,000  bigas  as  being  held  by  the   defendants   in  excess. 

of  the  grant. 

The  zemindari  was  first  premanentty  settled  with  Bani 
Indrawati  in  1802  ;  and  in  the  kabuliat  granted  by  her  on  that 
occasion,  she  engaged  not  to  interfere  with  former  settlements 
made  by  tjbe  Governmeut,  nor  to  resume  any  lands  without  their 
sanction. 

The  history  of  the  9,000  bigas  was .  shortly  this  : —  In  1775  a 

sanad  was  granted  by  Government  to  Mir  Syad  Ali,  which,. after 

reciting  that  it  was  given  on  account  of  his  having  prevented 

the  incursions  of  elephants,  proceeded  in  the  following  words:— ■ 

"  9,000  bigas  of,  &c,  have  been  granted  from    1183   Mulki  as  a 

"  j&ghir  to  the  said  Mir,  agreeably  to  a     chachband  that,  culti. 

'*  vating  the  lands,  and  keeping  up  a  body  of  men,  he  will  take 
\  care  of  the  royts  of  the  said  pergunn^  to  the  end  that  there  may 
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n  Ibe  annually  an  increase  in  the  cultivation*  and  settlement*  in       18?0 

« the  Baid  pergnnna."  ,iS»SS 

%  On  tbe  1st  April  1786,  a  second  sanad  was  granted,  which)  v. 

fcfter  reciting  the  death  of  the  Mir,"  without  a  fixed  jaghir-  MiB^llKD 
dar,"  and  that  Mir  Abdul  Hossein  Khan  and  Mir  Ali  Rifca> 
the  brother  and  nephew  of  the  deoeased  we're  capable  of  per- 
forming the  duties,  it  proceeded  thus :— »"  Therefore,  iir  con- 
u  sideration  of  the  merits  of  the  late  Mir,  tbe  jaghir  lands  have 
"  been  continued  and  affirmed  as  heretofore,  agreebly  to  the 
u  foregoing  provisions,  to  the  said  Khans*  They  will  cultivate 
*'  the  same*  and  keeping  up  a  body  of  men*  will  keep  off  the 
**  incursions  of  the  elephants,  and  attend  to  the  safety  of  the 
"  tenants;  and  the  produce>  whatever  may  remain  after  expenses* 
"  they  will  appropriate  with  their  children.  It  is  required  you 
xc  will  consider  tbe  said  individuals  fixed  jaghirdarS)  and  exempt 
"  them  from  any  call  for  services  and  from  all  demands,  ^on 
"  will  not  call  for  fresh  sanads  from  them  every  year." 

Litigation  then  arose  between  persons  claiming  as  heirs  of 
the  first  grantee  against  the  grantees  under  that  second  sanad* 
which  resulted  in  a  decjree  declaring  these  second  grantees  to  be 
trustees  for  the  heirs  j  but  as  the  Court  considered  they  could  not 
order  the  grantees  to  transfer  the  benefit  of  the  sanad  to  the 
proper  heirs,  without  leave  of  the  Government,  they  were  kept 
in  possession. 

On  the  10th  January  1807  ffive  years  after  the  settlement  oi 
the  «6'mindari),  a  fresh  sanad  was  granted  to  the  heirs  of  the 
anginal  grantee  i  this  sanad  recited  the  proceedings  by  these 
heirs,  and  granted  to  them  a  sanad  in  the  same  terms  as  the 
feeoond  sanad  granted  to  the  deceased's  brother  and  nephew. 

The  respondents  were  the  representatives  of  those  heirs  and 
the  persons  entitled  uncler  that  sanad>  if  the  sanad  were  valid, 
&nd  the  lands  could  not  be  resumed. 

In  tbe  grapts  the  property  was  always  described  as  9,000  bigas 
n  from  the.  area  of  Ramgunij,  Pipra,  Ac.,  villages  on  the  border 
**  of  the  Pergunna  Sultanpur.'* 

In  1845  tbd  Govetnmont  took  proceedings  against  the  respond- 
entsfor  the  asseasmentof  the  9,000  bigas  as  rent-paying  land ;  and 
the  grantees  having  relied  on  the  sanads,  they  were   called  upon 
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*WQ  to  define  the  lands  claimed  by  them,  and  their  mooktear  pointed 
Aleundbb  out  that  the  jaghir  lands  were  comprised  within  the  Talooka 
ohn  Forbbs  j^njgunj  and  Qurka,  in  the    Sultanpur  Pergunna,    and   were 

Mll%AHoM1I>  therefore  comprised  in  the  lands  settled  with  the  aemindar  in 
1802.  In  this  enquiry  the  tiemindar  did  not  interfere,  and  the 
Collector,  being  satisfied  as  to  the  sanads,  ordered  the  claim  for 
assessment  to  be  dismissed. 

The  Pergunna  Sultanpur,  being  put  np  for  sale  for  Govern- 
ment revenue  in  1850,  was  sold  to  Pratap  Sing,  who  sold  to  die 
appellant,  Mr  Forbes;  who  thereupon  brought  the  present  suit 
for  resumption,  basing  his  right  on  two  grounds  t  1st,  that  the 
grants  were  for  services  in  putting  down  wild  elephants,  which 
services  were  no  longer  required,  and  the  appellant,  as  semindar, 
did  not  wish  them  continued  ;  2nd,  that  the  Gompany  had  in  1807 
no  power  to  grant  a  saaad  of  lands  comprised  in  the  settlement 
of  $02. 

He  also  claimed  2,000  bigas  as  held  by  the  respondents  without 
any  title,  but  this  point  rested  solely  on  a  question  of  fact  which 
it  is  not  necessary  to  go  into. 

The  Principal  Sudder  Ameen  held  that  the  lands  in  question 
were  comprised  in  the  settlement  of  1802  ;  that  the  respondents 
held  under  a  service  tenure ;  and  that  the  service  being  no  longer 
required,  the  semindar  was  entitled  to  resume  ;  and  that  as  to  the 
last  sanad,  it  was  invalid,  as  comprising  lands  already  settled  with 
the  zemindar. 

The  respondents  appeal  to  the  High  Court,  which  Court, 
in  the  judgment  now  appealed  against,  decided  that  the  appellant 
who  bad,  in  proof  of  the  lands  being  comprised  in  the  settlement, 
filed  a  copy  of  the  quinquennial  settlement  paper  and  a  copy  of  the 
Collector's  proceedings  in  the  suit  by  Government,  oontaining  a 
statement  of  the  admission  by  the  mooktear  above  alluded  to, 
had  not  proved  that  the  9,000  bigas  were  part  of  the  aemractftri. 
After  expressing  their  dissatisfaction  with  the  proof  of  the  quin- 
quennial register,  their  Lordships  said  as    to    the  admission  of 

the  mooktear:— 

"  The  resumption  proceeding  recites  that  the  defendant 
"  jaghirdar's  mooktear  was  asked  whether  these  lands  were 
"  istemrari  or  rent-free ;  that  he  replied  that  he  could  not  say,  but 
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would  enquire ;  that  on  being  subsequently  asked,  he  pleaded        **W 
that  the  quinquennial  register  filed  by  him  was  proof  that  the    Alexander 
9,000  bigas  in  Talook  Ramgunj  sought  there  to  be  resumed  and  ^Q*MS 

assessed  by  Government  already  paid  rent  rupees  850*  There  MikMahoiod 
"  is  no  copy  or  record  of  proof  of  what  quinquennial  register 
"  was  filed  in  that  suit.  There  is  no  copy  or  record  of  the  dep- 
**  position  or  statement  of  the  tnooktear  or  his  power  of  attorney, 
"  or  of  his  signature  to  any  paper  showing  that  he  made  such  a 
if  statement  (1).  The  zemindar  waa  no  party  to  thatt  suit.  It  i? 
"  true,  the  claim  of  Government  was  for  9,000  bigas  held  by  the 
'  defendant  in  Ramgunj,  and  that  the  decretal  order  dismisses 
"  the  claim,  because,  the  lands  tad  already  been  assessed.  We,  how- 
ever, think  on  this  point  the  ruling  in  the  Sudder,  in  the  case  of 
Roy  Prankwen  Mittery*  The  Collector  of  Sarun  (2),  is  cor* 
rect,  viz.,  that  a  party's  statement  in  Court,  regarding  a  dis* 
"  pute  with  another  party,  does  not  create  a  valid  title  fc  a 
"  third  party  not  in  that  suit,  whether  those  statements  were 
"  made  in  good  faith  or  bad  faith." 

The  Court  then   decided  that  the  sanad  of  1807  was  only  a 
confirmation  of  the  old  sanads  granted  before  the  settlement  of  , 

1802,  and  that  they  were  valid  hereditary  rent-free  grants,  and 
not  "  mdl  clwkiram  sanads,"  and  they  reversed  the  decision. 

Mr.   Forbes  appealed  to  Her  Majesty,  and   the  appeal  now 
came  on  for  hearing. 

Sir  R.  Palmer,  Q.  C.,  Mr.  Leith,  and  Mr,  Forbes  for  the  appel- 
lant— The  grants  were  for  services  to  be  performed,  and  therefore 
the  lands  could  be  resumed  when  the  service  could  no  longer  be 
performed.  They  arechakiran  lands  within  the  meaning  of  Regu- 
lation Vlllof  1 793,  section  41 .  Chakiran  lands  are  defined  in  Lord 
Kingsdown's  judgment  in  JayhUhen,  Mooherjee  v.  The  Collector 
of  Biw divan  (3).  If  the  service  be  not  performed,  they  are  resum- 
able — Bhugoo  Roe  v.  Azim  Alee  Khan  (4).  The  continuation  of 
the  service  is  the  tegt  of  the  validity  of  the  grant  so  as  to  oust  the 
right  of  resumption — Nilmony  Sing  Deo  v.  Eamgolal  Singh 
Chowdhry    (5)  ;   Mahbub    Hossein    v.    Pataeu    Kumari    (6).— ■ 

(1)  The  document  put  in  was  a  copy        (3)  10  Moore's  I.  A.,  16 ;  see  41. 
of  the  Collector's  decision,  embodying        (4j  S.  D.  A.,  1868,  84. 

what  purported  to  have  taken  place,         (5)  Marsh.  H.  C.  Rep.,  518. 
and  what  was  stated  by  the  mooktear.         (6)  1  B.  L.  R.,  A.  C,  120. 

(2)  S.  D.  A.,  1862,  582. 
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lft<ro        The  only  objection  is  where  the  Government  refuses  consent. 

Ai.ixand«b   Baboo  Koolodeep  Narain  Sing  v.  Mahadeo  Singh  (1)     The  High 

v.  Court  ought  to  have  held  that  the  lands  were  within  the  zemin- 

MlRTAia0M,ID  ^ar*>  an(*  were  wrcmff  *n  rejecting  the  admission  of  the  mooktear 
made  in  the  assessment  suit.  The  last  sanad  was  not  a  confirm- 
ation of  the  former  sanads,^  but  Was  a  new  grant  of  land  which, 
being  comprised  within  the  zemandari,  the  Government  had  no 
right  to  grant.  But  even  if  this  grant  had  been  made  with  the 
consent  of  the  zemindar,  the  sale  far  arrears  of  Government 
revenue    entitled    the    purchaser    to  set  it    aside— Act    I  of 

1845. 
Mr.  Doyne  and  Mr  Cave  for  the  respondents.-— The  lands  in 

question  form  no  part  of  the  zemindari  lands  on  which  rent  was 
paid.  They  are  in  no  sense  service  lands.  These  are  quite  differ- 
ent from  ghatwal  and  chakiran  lands.  The  ghatwal  tenures  are 
of  two  kinds-:  1st,  those  created  by  the  zemindar  in  lieu  of  pay 
since  the  decennial  settlement ;  2nd,  hereditary  ghatwal  holdings 
before  [the  decennial  settlement.  The  lands  here  are  jaghir 
lands,  a  holding  as  independent  as  that  of  the  zemindar,  though 
within  his  geographical  limits.  The  grant  was  a  jaghir,  entitl- 
ing the  grantee  to  hold  rent-free  thenceforth  (2).  It  is  very 
different  from  chakran    (3)— Regulation    XXXVII    of    1793, 

section  15. 

The  following  cases  were  then  referred  to : — Joykishen  Mookerjee 
v.  The  Collector  of  Burdwan  (4),  Munrunjwi  Singh  v.  Rajah 
Lelanund  Singh  (5),  Baboo  Koolodeep  Narain  Sing  v.  Mahadeo 
Singh  (1),  (Sir  B.  Peacock's  judgment) ;  and  distinctions  were 
shown  to  exist  between  the  cases  of  Nilmony  Singh  Deo  v.  Ramgo- 
lal  Singh  Chowdhry  (6)  ;  Mahbub  Hodsein  v.  Patasu  Kumari  (7). 
At  the  time  of  the  settlement  of  1802,  the  Government  had  no 
interest  in  the  land ;  it  being  in  the  jaghirdars.  The  last  sanad 
is  a  confirmation  of  one  made  before  the  decennial  settlement, 
and  is  not  effected  by  a  Government  sale,  Act  I  of  1845, 
section  26. 

(1)  Case  No.  290  of  1865 ;  8th  Sept.  1866.  (5)  3  W.  R.,  84. 

(2)  Wils.  Glossary,  224.  (6)  Marsh.  H.  C.  Rep.,  518. 

(3)  Harr.  Anal.,  405/407,  &  417.  (7)  1  B.  L.  K„  A.  C,  120. 

(4)  10  Moore's  I.  A.,  16 ;  see  41. 
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Sir,  B.  Palmer,  Q.  0.,  in  reply. — These  lauds  were  included  in        1870 
the  zemindari ;  and    though  no  rent  was  paid  to  the  zemindar,he    Alkandbb 
paid  reat  for  them  to  Government ;  and  the  grant  being  in    1807*    0HN  V°M1* 
the  zemindar  must  be  taken  to  have  acquiesced  in  it,  but  this  does  MisMahomjed 
not  make  it  good  as  against  a  purchaser  at  a  Government   sale. 
The  respondent  shows  no  title  before  the  settlement.     The  term 
jaghir  is  not  incompatible  with   a  [service   tenure.     Bkttgoo  Rue 
v.  Azim  Alee  Khan  (1).     The  decision   cited,   as  given  by  Sir 
B.  Peacock,  is  of  no  avail,  unless  the  grant  relied  on    were   an 
terior  to  1802.     He  referred  in  chronological  order  to  the  cases 
bearingon  service  lands,  citing,  in  addition  to  those  above  mention- 
ed, Hurreenarain  Ghos&v.  Mussamut  Urnoo   Dassee  (2),  Moha- 
raja  Sreeschunder  Roe  v.  Madhab  Mochee  ($),    Tkkayet  Jugmohun 
Singh  v.  Raja  Neelammd  Singh  (4) .. 

Their  Lordships  gave  the  following  written  judgment :— - 

The  appellant  is  the  owner  of  the  zemindari  right  in  Per- 
gunna  Sultanpur,  and  Talook  Bimai,  in  Zilla  Purneah.  These* 
mehals  were  purchased  by  him  in  April  1851,  front  one  Pratap 
Sing,  who,  on  the  24th  of  July  1850,  had  purchased  the  estate 
of  which  they  then  formed  part  at  a  sale  for  arrears  of  Gfbvern- 
ment  revenue  :  and  the  estate  so  purchased  by  Pratap  Sing  had* 
once  been  part  of  a  far  more  extensive  zemindari,  which,  in 
1802,  was  first  permanently  settled  with  one  Rani  Indrawati. 

In  July  1862,  the  appellant  commenced  the  suit  which:  has* 
given  rise  to  this  appeal,  in  which  he  claimed  against  the  re- 
spondents, first,  the  right  to  resume  9,000  bigas  of  lfcnd  held' 
by  them  upon  the  tenure  which  will  be  afterwards  considered  ; 
and,  secondly,  the  right  to  recover  from  them  2,000  bigas  of 
land,  described  as  toivfir,  or  excess,  being  lands  which,  he 
alleged,  they  had  wrongf ullyacquired  under  color  of  their  tenure, 
by  gradual  encroachment  or  otherwise. 

The  Court  of  first  instance  allowed  the  first  of  these  claims, ' 
bat  rejected  the  second.     On  appeal  and  cross-appeal,  the  High 
Court  of  Calcutta  rejected  both  claims,  reversing  the  decree  of 
the  Court  below  on  the  first,  and  affirming  it  on  the  second,  and 
dismissed  the  suit.    This  appeal  again  raises  both  questions. 

(1)  S.  P.  A.,  1858,  84.  (3)  S.  P.  A.,  1857, 1772. 

(2)  Id^  1857,  786.  (4)  Id.,  1812. 
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^W  The   claim    of    tourfir   may  be  shortly  disposed  of.     It   was 

Amxandto   vary  faintly  pressed  at   the  bar.     Mr.  Leith,  it  is  true,  relied 

John  Forbes  upon  a  paggage  \n  the  Ameen's  report,  but  the  principal  Sndder 

MieMjlhombd  Ameen  was  of  opinion  that,  on  the  Ameen's  report  taken  as  a 
whole,  no  excess  of  land  was  shown  to  be  in  the  respondent's 
possession  ;  bnt  that,  on  the  contrary,  they  appeared  to  hold  less 
than  9,000  bigas  in  all.  The  High  Court  has  confirmed  that 
decision,  and  no  grounds  have  been  laid  before  their  Lordships, 
which  would  justify  them  in  disturbing  the  concurrent  finding  of 
the  two  Indian  Courts  on  what  is,  in  fact,  a  mere  question  of 
boundary  and  measurement. 

In  dealing  with  the  question  of  resumption,  their  Lordships 
desire  to  state  in  the  first  place,  the  conclusion  to  which  they 
hare  come,  touching  the  origin  and  duration  of  the  tenure  on 
which  the  lands  sought  to  be  resumed  are  held. 

The  following  is  its  history : — In    1775  the  lands  in  ques- 
tion were  granted  by  the  sanad,  to  Mir  Syad  Ali,  a  Persian, 
who  had  done,  and  was  doing,  good  service  in  repressing  or 
preventing  the  incursion    of  wild  elephants    coming  from  the 
morangs  or  terai  upon  the   cultivated  lands  of  Pergunna  Sultan- 
pur.     This   first  sanad  contained  no  words  of  inheritance.     In 
1786  the  Mir,    being  than  dead,   the  Government  granted  the 
second  sanad  in  favor  of  Mir  Abdul   Hossein  Khan   and  Mir 
Ali  Biza,  who  represented   themselves  to  be  the  elder  brother 
and   nephew    of  Mir  Syad  Ali,  and  as   such,  his  heirs.     This 
sanad  does  contain  words  of  inheritance,  and  made  the  grantees 
and  their  descendants  fixed  jaghirdars.     It  is  not  shown  what, 
if   any,    interruption    of    possession    took    place    between  the 
death   of   Mir    Syad  Ali  and  the  date  of  this  second  sanad. 
In    Febrvary    1801,    Mirza    Mahomed    Sadak    Gulstana    and 
others  brought  a  suit   against  Mir  Ali    ttiza    and    the    widow 
of  Mir  Abdul  Hossein,  alleging  that  they  were  the  true  heirs 
of  Mir  Syad  Ali,  and   that  the  grantees   under  the  second 
sanad   had  falsely   pretended  to  be  his    brother  and  nephew. 

l' he  first  decree  in  this  suit  declared  the  plaintiffs  to  ba  the  true 
heirs  of  Mir  Syad  Ali,  and  directed  the  defendants  to  relin- 
duish  the  possession  and  enjoyment  of  the  jaghir  to  them, 
treating,  apparently,  the  former   as  trustees  for  the  true  heirs. 
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On  appeal,  the  Provincial  Court  affirmed  this  decree,  and  dis-        I670 
nrisaed  the  appeal.    Bat  considering,  app  arently,  that  it  could  alkahdbr 
not,  without  the  sanction  of  Governme  nt,  transfer  the  benefit  JoHN  FottBM 
of  the  second  sanad  from   the  persons    named   in  it  to  the  true  MirMahomkd 
heirs  of  Mir  Syad  Ali,  it  directed  that  the  possession  of  the        Taki' 
former  should  remain  undisturbed,  "  until  an  order    should  be 
"  issued  from  head-Kjuartefrs,"  meaning  the  Ctevernor-General  in 
Council. 
In  consequence  of  these  decisions,  the  third  sanad  was  granted 

on  the  10th  of  January  1807.  It  recited  the  two  fotmer 
Stoada;  and  that  by  the  decrees  in  the  la6t  mentioned  suit, 
the  heirship  of  the  plaintiffs  had  been  proved,  and  the  said 
jaghir  continued  to  the  plaintiffs.  And  it  went  on  to  state  that, 
under  these-  circumstances,  the  Government  had,  on  the  applica- 
tion of  Mir  Mahomed  Sadak,  confirmed  the  Said  jaghir  lands  to 
the  plaintiff  s,from  whom  the  present  respondents  derive  their  title 

Tfiider'  the  three  fcanads,  the  lands  comprised  in  the  jaghir 
have  been  held  rent-free  for  nearly  a  century* 

One  of  the  questions  raised  in  the  suit  is,  however,  that 
under  the  circumstances  above  stated,  the  title  of  the  respond- 
ents must  be  held  to  have  been  first  created  by  the  third  sanad 
in  1807  )  and  that  inasmiidh  as  the  *emindari,  of  which  Sul  tan- 
par  was  then  park,  was  permanently  settled  in  1802,  the  appel- 
lant who  claims  through  an  auction-purchaser,  is  entitled,  under 
Act  1  of  1845,  to  set  aside  the  tenure  as  one  created  within  his 

zemindari  since  the  perpetual  settlement. 

Their  Lordships  ate  of  opinion  that  this  contention  cannot  be 
supported.    It  is  perfectly  clear  that  the  effect  of  the  second 

sanad,  granted  in  1786,  was  to  create  sixteen  years  before  the 
settlement  of  the  estate  in  1802  an  hereditary  jaghir  tenure ;  and 
that  the  settlement  was  made  upon  the  assumption  of  the  subsist- 
ence of  that  hereditary  jaghir.  The  grant  was  perfectly  good 
against,  the  aemindar,  who  could  not  hare  come  into  Court  to  set 
a*ide  the  second  sanad,  on  the  ground  that  the  grantees  had 
obtained  it  from  Government  by  fraud  or  misrepresentation. 
Nor,  in  fact,  has  any  Court  or  any  authority  ever  revoked  or  set 
aside  that  second  sanad.  The  decrees  in  the  suit  between  the 
real  and  pretended  heirs  of  Mir  Syad  Ali  ttadfe  (subject  to  the 
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1870       sanction  of  Government)  the  latter  trustees  for  the  former,  and 

Alexander   directed  them  to  relinquish  the  enjoyment  of  the  lands  accord* 
John  Fokms  ingly.     And  the  Government  by  the  third   sanad   sanctioned 

MieMahombd  that  arrangement,  and  confirmed  the  title  of  the  true  heirs.     On 
Tau*      this  view  of  the  transaction,  the  action  of  Government,  and  the 
inaction  of  the  zemindar  in  1807,  become  intelligible.     For  it  is 
not  to  be  presumed  that  the  Government  would  have  assumed 
the  power  of  granting  a  new  tenure  in  a  settled  zemindari,  or 
that  the  zemindar  would  have  submitted  to  such  an  invasion  of 
his  rights*    Their  Lordships,  therefore,  concurring  on  this  poiut 
with  the  High  Court  of  Calcutta,  are  of  opinion  that  the  jaghir 
of  the  respondents  must  be  held  to  be  a  tenure  created  before, 
and,  subsisting  at  the  time  of,  the  decennial  settlement ;  and 
consequently  that  it  is  within  the  exception  of  the  26th  section 
of  Act  I  of  1845,  whether  the  appellant  has  or  has  not  in  re- 
spect of  his  estate  the  powers  of  an  auction-purchaser  under  that 
Act  (as  to  which  their  Lordships  express  no  opinioa),  and  whe- 
ther the  lands  comprised  in  it  were  or    were  not  part  of  the 
zemindari  settled  in  1802. 

Has,  then,  the  appellant  established  his  right  to  resume   the 

lands  comprised  in  this  ancient  jaghir  ?  His  case  is  that  they 
are  within  the  limits  of  the  zemindari  settled  in  1802  ;  that  as 
between  the  Government  and  the  zemindar,  they  were  then 
treated  as  m&l  or  revenue-paying  lands,,  and  a  revenue  assessed 
upon  them,  although  they  were  then,  and  have  ever  since  been, 
held  rent-free  as  between  the  zemindars  and  the  jaghirdars  ; 
that,  under  these  circumstances,  they  must  be  deemed  to  be 
chakiran  or  service  lands,  and  that  the  services  on  which  they 
were  held  being  no  longer  required  or  performed,  the  right  of 
the  zemindar  to  resume  them  has  accrued. 

Some  attempt  has  been  made  on  the  part  of  the  respondents 
to  show  that  the  lands  comprised  in  the  jaghir  are  not  even 
within  the  geographical  limits  of  the  settled  zemindari,  or,  at 
least,  have  not  been  proved  to  be  so.  But,  looking  at  the 
pleadings  and  the  evidence,  their  Lordships  are  of  opinion  that, 
upon  this  point,  the  appellant  has  established  his  case.  He  has 
given  strong  prima  facie  proof  of  the.  fact,  and  there  is  no  evi- 
dence at  all  to  the  contrary. 
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If  this  be  so,  the  next  question  is,  how  were  the  lands  dealt W° 

with  on  the  occasion  of    the  settlement  ?   They    were  then  tin-  Amxandib 
questionably  held  rent-free,  tinder  a  subsisting  sanad,   and  the         «. 
m  presumption  is  that  they  would  be  treated  as  lakhiraj.     In  that  MlB^£MBD 
case  no  revenue  would  be  assessed   upon  them.    Nor  would  the 
zemindar  acquire  any  right  to    question  the  validity  of  the  title 
on  which  lakhiraj  land  of  that  extent  was  held.     That  question 

could  only  be  raised  by  Gonernment ;  and  having  been  decided 
adversely  to  Government  in  1845,  the  title   of  the  respondents 

would  now  be  indefeasible. 

On  the  other  hand,  it  seemB  to  follow  that  if,  on  the  occasion  of 
the  settlement,  revenue  was  assessed  on  these  particular  lands  as 
between  the  Government  and  the  zemindar,  they  must,  since 
they  produced  no  money  rent  payable  to  the  zemindar,  have 
been  treated  as  in  the  nature  of  chakiran  lands  within  the 
meaning, of  the  41st  section  of  Regulation  V ill  of  1793,  upon 
the  notion  that  the  services  to  be  performed  by  the  tenant  were 
equivalent  to  rent  payable  to  the  zemindar.  It  is  therefore  a 
very  material  issne  whether,  in  point  of  fact,  these  lands  were, 
on  the  occasion  of  the  settlement,  treated  as  part  of  the  m&l 
assets  of  the  zemindari. 

Their  Lordships  are  not  prepared  to  say  that  the  appellant  has 
established  the  affirmative  of  this  issue  beyond  reasonable 
doubt. 

He  relies  mainly  on  the  evidence  afforded  by  the  quinquen- 
nial register,  and  the  proceedings  in  the  resumption  suit 
brought  by  Government  against  the  respondents,  or  those 
through  whom  they  claim,  which  was  finally  determined  in 
1848. 

Their  Lordships  do  not  concur  with  the  Hi  gh  Court  in  thinking 
that  the  first  of  these  documents  has  not  been  properly  authen- 
ticated. The  learned  Judges  of  that  Court  seem  to  have  con- 
fined ther  attention  to  the  extract  at  page  92  of  the  record,  and 
to  have  taken  no  notice  of  the  fuller  document  at  page  122, 
which  not  only  bears  the  Collector's  seal,  but  is  shown  by  the 
indorsements  upon  it  to  have  been  the  identical  paper  produced 
by  the  jaghirdars  in  the  resumption  suit.  The  appellant's  case 
is,  that  the  lands  in  dispute  are  included' in  the  villages,  Talook 
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1870  Bamguuj,  and  Mauea  (jurka,  part  of  Talook  Rimai,  on  which 
AtsiAMDiR  a  revenue  of  rupees  850  appears  to  have  been  assessed. 
ohn  ^  obbbs  tp^^j,  Lordghipg  cannot  assent  to  the  proposition  of  the  leartied 
KirMahomso  counsel  for  the  respondents,  that  Talook  Rimai  is  something 
different  from  Pergunna  8ultanpur  ;  and  that  the  appellnnt  is 
bound  to  show  that  the  lands  in  question  are  mil  lands  within 
Sultanpur  Proper.  They  think  it  is  proved  that  Talook  Rimai 
was  part  of  Pergnnna  Sultanpur  in  the  larger  sense  of  that  deno- 
mination. Nevertheless,  if  the  appellant's  case  depended  solely 
on  the  quinquennial  register,  their  Lordships  woqid  doubtwhether 
it  had  been  sufficiently  proved  that  the  lands  in  question  were 
subject  to  the  assessment.  For  even  if  it  be  assumed  that  the 
different  villages  or  divisions  of  land  mentioned  in  the  chak- 
land  and  Ameen's  Report  are  comprehended  within  the  denomi- 
nations of  Talooks  Ram  gun  j  and  Gurka,  it  seems  consistent  with 
that  register  that  those  mauaas  may  have  included  thj  9,000 
rent-free  bigas  in  excess  of  the  5,819  bigas  mentioned  in 
it  as  the  lands  in  respect  of  which  the  revenue  of  rupees  815 
was  assessed.  But  it  is  argued  that  the  identity  of  the  jaghir 
lands  with  the  m&l  lands  in  Talook  Ramgunj  Ac.  has  been 
admitted  by  the  respondents,  or  those  through  whom  they  claim 
in  the  resumption  suit.  The  question  then  arises,  what  is  the 
weight  to  be  given  to  that  admission  f 

Their  Lordships  cannot  agree  with  the  learned  Judges  of  the 
High  Court  in  treating  it  as  a  mere  admission  or  argument  at 
the  bar  by  a  mookhtear,  whose  authority  to  make  it  is  not  proved.. 
It  seems  to  them  to  be  the  foundation  and  substance  of  at  least 
one  of  the  defences  deliberately  pleaded  by  the  jaghirdars  in 
the  resumption  suit  to  the  claim  of  Government.  It  was  not 
the  sole  defence,  nor  can  the  ultimate  decision  of  the  case  be 
said  to  proceed  upon  a  finding  by  the  Collector  tbat  the  lands 
were  mftl  and  not  lakhjraj  ;  for  he  seems  to  have  held  that 
the  proof  of  the  sanad  was  of  itself  a  bar  to  the  claim  of 
Government  in  that  proceeding.  Nevertheless,  the  admission 
appears  to  their  Lordships  to  be  one  of  a  grave  character ;  and 
though  it  is  not  to  be  treated  as  an  estoppel,  it  at  least  casts  upon 
the  respondents  the  burthen  of  explaining  it,  and  of  showing 
that  what  was  then,  deliberately  asseirted  was  n.ot    the  fact.    The 
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onus  then  of  showing  that  the  jaghir  lands  are  something  dis-       1870 
tinct  from  the  mal  lands  of  Talooks   Ramgunj  and  Ghirka  is  Alexander 
shifted  upon  them.     And  this  fact  they  have  not  attempted  to  JoHN  FoB8M 
establish  by  direct  evidence*     They  have  been  content  to  rest  MibMahomid 
on  the  alleged  insufficiency  of  the  proof  on  the  other  side.    Their 
Lordships,  therefore,  are  constrained  to  say  that,  though  the  evi- 
dence before  them  is  not  conclusive,   the  preponderance  of  it  is 
in  favor  of  the  allegation  that  the  jaghir  lands  were  made  the 
subject  of  assessment  in  the  settlement  between  the  zemindar 
and  the  Government  in  1802. 

But  is  it  a  necessary  consequence  of  this  finding  that  the 
appellant  is  entitled  to  resume  these  jaghir  lands  ?  His  right 
to  do  so  must  depend  on  the  nature  of  the  tenure];  and  it  is 
worthy  of  observation  that  so  little  value  did  the  zemindar  in 
possession  between  the  years  1835  and  1845  attach  to  this  sup- 
posed right  of  resumption  that  he  did  not  intervene,  as  undoubt- 
edly he  might  have  intervened,  to  resist  the  then  claims  of 
Government. 

The  settlement  between  Government  and  the  zemindar  cannot 
affect  the  rights  of  the   jaghirdars.     The   lands  held  on    this 
tenure,  even  if  then  treated  as  in  the   nature  of  chakiran  lands 
differ  widely  from  the  ordinary  chakiran  lands  contemplated  by 
section  41  of  Regulation  VIII  of  1793.     They  seem  hardly  to 
fall  within  the  description  of  "lands  held  by  a  public  officer  or 
a  Iprivate  servant  in  lieu  of  wages."     Neither  Mir  Syad  Ali 
nor  his  descendants  were  by  the  sanads  appointed  to  an  office 
known  as  "  elephant-hunter  for  the  pergunna,"  or  by  any  like 
description.     Still  less  ground  is  there  for  saying  that  they  were 
the  private  servants  of  the  zemindar.     Their  right,   whatever  it 
be,  was  derived  not  from  any  zemindar,  but  from  the  supreme 
authority  in  the  State. 

Their  Lordships  have  carefully  considered  the  tarious  author- 
ties  cited  at  the  bar ;  but  they  can  find  none  which  expresslv 
govern  the  case.  r        * 

^  Of  those  which  have  been  decided  by  this  committee,  it  is  suffi- 
cient  to  say  that,  in  the  Madras  case  in  Unide  Rajaha  Baje 
Bommarauze  Bahadur  v.  Pemmasamy  Venkatadry  Naidoo  (1), 

.*     (1)  7  Moore's  I.  A.,  128. 
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'mo       the  question  really  discussed  and  decided   waa,   whether    the 

Alkihmb  tenure  in  question  was  inam  oramaram ;  it  being  established  and 

v.        almost  admitted  that,  if  (it  were  the  latter,  it  was  resumafrle  at 

^Tak? MBD  pk**ure  ;  and  the  case  of  Joykiskeft  Mooherjee  v.  !fh&  Collector  of 

Burdwan  (1)  decided  that  land?  held  in  lieu  of  remuneration  by 

a  village  chowkidar,  though  unquestionably  chakiran  within  'the 

1  meaning  of  Regulation  VIII  of  1798,  section  41,  were  not  re- 

snmable  at  the  pleasure  of  the  feemindar,  if  the  public,  6t  the 

'Government  representing'  the  public   had,  an  interest  in  the. 

appointment  of  the  chowkiclar. 

'The  Indian  authorities  are  not  qui teconsistent with  each  other; 
btit  taken  altogether/  they  do  not  appear  to  their  Lordships  to 
establish  the  right  for  which  the  appellant  contends  in  this  case. 
In  the  Case  of  Hurrpenarian  Ohose  v.  MussatMtt  Urnoo  2?o*- 
8ca(2),  the  chakiran  lands  had  been  assigned, for  the  maintea- 
•ance  of  a  chowkidar,  and  the  existing  chowkidar  had  no  con- 
nection with  them,  being  otherwise  remunrated*  Other  provi- 
sion had,  therefore,  been  made  for  the  service  to  be  rendered 
in  return  for  them. 

In  the  case  of  Maharaja  Steeschunder  Roe  v.  MadKufy  Mo* 
chee  (3),  the  tenant  whose  services  had  been  dispensed  with,  or 
had  otherwise  ceased,  was  (dearly  the  mere  private  servant  o£ 
the  Maharaja  (the  zemindar).  He  was  the  person  bound  to 
perform  all  the  leather  work  required  in  the  family. 

The  case  of  Tehayet  Jugmohun  Singh  v.  Raja  Neelanund 
Sing  k(4)  was  one  of  ghatwali  tenure  ;  and  one  of  the  learned 
Judges  who  decided  it  (Mr.  Justice  Trevor),  in  the  subsequent 
case  decided  by  him,  and  Mr.  Justice  Campbell  in  Munrunjun 
Sing  v. Rajah  Leelanund  Sing  (5),  and  again  in  the  case  de* 
cided  by  the  Full  Bench  ip  Baboo  Koolodeep  Narain  Sing  v.  Ma* 
hadeo  Sing  (6),  concurred  in  the  ruling  that  all  that  was  laid  down 
in  the  first-mentioned  case,  beyond  the  decision  that  the  aemindar 
was  entitled  to  resume,  when  the  ghatwal  had  actually  failed  to 
render  the  service  which  he  was  boundto  render,  was  mere  obiter 

dictum.    Both  these  cases  in  the  Weekly  Reporter  support  the 

(1)  10  Moore's  1.  A.,  16  fi)  S.  B.  A.,  1857, 1812. 

(2)  S-  D.  A.  1857.,  786.  (5;  3  W.  R.,  84. 

r3)  Id.,  1772.  (6)  Case  No.  290  of  1866 ;  8th  Sept.  1866  • 
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contention  of  the- respondents,  rather  than  that  of  the  appellant,       1870  - 
Both  also    relate    to    ghatwali    tenures.    The-  case   decided  in  3AlM^BWR 
1868,  Uuhbub  Hotseinv..  Patasu   Kumari    (1),    is*  to  the  effect  *.  .. 

that  the  Government  having  concurred  in  the  suppression  of  ^XB^^aD 
the  office,  the  son  of.feghatwal  who*  had  held. his  office,  not  by 
hereditary  right,  bnt  on  the  appointed'  of  the  zemindar  (though 
practically  the  son  had  continually  been*  appointed  in  succes- 
sion to  the  father). oould: not  successfully  sue  to*  recover  lands 
which  the  zemindar  had  resumed. 

Their  Lordships  do  dot  think  it  necessary,  for  the'  determina- 
tion of  this  case,  to  ^examine  minutely  these  decisions  touching 
the  ghatwali  tenures;  And.  they  abstain  the  more  willingly 
from  doing  so,  since  it  was  stated  at  the  bar  that  some  of  them> 
are  likely  to  »be -brought  regularly  before  this  Board1  by  appeal. 
But  they  cannot  but  express  their  concurrence  in  many  of  the 
general  principles  laid  down  by-  the  Chief  Justice  in  the  case  of 
Baboo  Koohdeep  Narain  Sing  v.  Mahadeo  Sing  (2). 

Another  case  cited    is    Bhugoo   Roes  v.  Azim  Alee  Khan  (Sj. 
The  property i  as  in  this  case,  was  a-  jaghir. .   The  -decision  did  no 
more  than  remand  the  case  for  re-trial,  with  the  following  intima- 
tion of  opinion :— "  The  issue  raised  by  the  plaintiff  ;is  not  solely 
"  whether  the  grant  to  the  ancestor  of  the    defendant  is  heredi- 
''  tary,  but  also  whether  it  has  any  condition  of  service  annexed 
*'  to  it  or  not ;  and  if  it  has,  whether  that  service  be  still  performed ; 
u  should'  a*  condition  of  service  be    annexed    tb   the  •  grant;  the  * 
"  hereditary  nature  of  the  grant  will  not  be  the  tesfcx>f  its  present 
"validity,  but  the  performance    of  the    required'service ;  and  if* 
u  this  service  be  not  performed,  then*  notwithstanding  its  heredi" 
"  tary  nature,  the  tenure  will  be  liable-  to  resumption." 

To  this  ruling,  if  it  be  understood  to  mean  only  that,  where' 
the  continued  performance  of  certain  services  is  upon  the  true 
construction  of  the  grant,  the  condition  on  which  the  lands  are 
to  be  held,  their  Lordships  conceive  no.  exception  can  be  taken. 
But  if  it  means  that,  whenever  service  enters  into*  the  motive  or 
consideration  for  a  grant,  the  grant  Will  become  void  if  for  any 
reason  the  service  oeases  to  be  performed,  their  Lordships  think 
that  the  proposition  is  far  too  wide* 

(1)  1  B.  L.  B.,  A  G.,  120.  (3)  8.  D.  A,  84. 

(2)  Case  No,  jfcO  oC  18M,  8th  September  1866. 
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• 
1870  The   conclusion    which    they    would    draw  from  the  decided 

ohn^oebss  cases,  as  well  as  from    the  reason    of  the  thing,  is  that  in-  every 

*•         case  the  right  to  resume  must    depend  in  a  neat  measure  upon 
MibMahomed  _  ep,  .,  r  ,  •  i        _j- 

Tjlki.      the  nature  of  the  particular    tenure,    or  the  terms;  of  the  parti- 
cular grant. 

They  agree  with  the  observation  of  Mr.  Justice  Jackson  in 
Baboo  Koolodeep  Narain  Sing  v.  Mahadeo  Sing  (1),  that  there 
is  a  clear  distinction  between  the  grant  of  an  estate  burdened 
with  a  certain  service  and  the  grant  of  an  office,  the  performance 
of  whose  duties  are  remunerated  by  the  use  of  certain  lands. 

They  have  already  stated  that,  in  their  opinion,  the-  grant  m 
question  does  not  fall  within  the  latter  category. 

Assuming  it  to  be  a  grant  of  the  former  kind,  their  Lordships 
do  not  dispute  that  it  might  have  been  so  expressed  as  to  make 
the  continued  performance  of  the  services  a  condition  to  the 
continuance  of  the  tenure.  But  in  such  a  case,  either  the  con- 
tinued performance  of  the  servicie  would  be  the  whole  motive 
to,  and  consideration  for,  the  grant,  or  the  instrument  would,  by 

express  words,   declare    that   the   service    ceasing,  the  tenure 

should  determine. 

It  appears  to  their    Lordships    that    neither  the  first  nor  the 
second  sanad  is  a    grant    of    the    kind    last  mentioned.     Bach 

proceeds  in  part    upon    the    past     services    of   Mir  Syad  Ali ; 

jaor  is  the  consideration,  so  far    as  it  is    unexecuted,  wholly  the 

keeping  up  of  a  body  of    men   to    repel  the   incursions    of  the 

elephants,  for  the  grantees  are  also  to    cultivate  the  waste  land. 

The  latter  stipulation  was    probably    designed    to    protect  the 

already  cultivated  districts  of  Sultanpttr,  by  interposing  a  further 

belt  of  cultivation  between  them   and    the  forest.     Hence  the 

grant  may  be  said  to  have  been  made  pro  servitiis  impensis  et 

%mpendendi8~^Q,vt\j  as  a  reward  for  past,  partly  as  an  induce- 

.  ment  for  future    services.     Again,   neither   sanad  contains  any 
words  which  expmsly  import  that  the  tenure  shall  cease  if,  and 

•  when  any  of,  the  services  ceaSe  to  be  performed.  Such  a  provi- 
sion is  something  very  different  from  one  which  merely  casts 
upon  the  grantee  the  performance  of  certain  duties  so  long  as  they 
are  necessary.     The  former  makes  the  grant  determinable  when 

(1)  Case  No.  290  of  1865, 8th  September  JL866. 
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there  is  no  farther  occasion  for  the   services.  Bat.  in  the   latter        1879 
case,  if  the  operation  of  any  natural    cause  (as,  e.  g.  the  progress    Alexandre 
of  cultivation  which  has  caused  Che  wild    elephants  to  cease  out         v. 
of  the  land)  removes  the  necessity  for  the    services,   the  grantee     IB  taklMID 
will  hold  the  lands  practically  freed  from  the  condition  originally 
imposed  upon  }rim.    Their  Lordships  are  therefore    of    opinion 
that,  upon  the  true  construction  of  these    sanads,  the   grantees* 
though  bound  to  protect  the  peigunna  from  the  incursions  of  wild 
elephants  go  long  as  those  incursions   lasted,     and  though     still 
bound  to  do  sq,  should  by  any  chance,  those  incursions  be  renewed, 
and  though  they  may  be  liable    to    forfeit  the  tenure    if    they 
wilfully  fail  in  the  performance  of   this  duty,    are  not  liable  to      * 
have  their  lands  resumed,  because  there  is  no  longer    any  occa- 
sion for  the  performance  of  thie  particular   service, "  there  bein£ 
"  now  no  fear  of  •the'  depredations  of  elephants    in  those  places/' 
•    Had  this  been  a  grant  reserving  .  to    the  zemindar  a  small 
money  rent,  as  well  as  the  services,    if,  indeed,    the    latter   are 
.reserved  to  the  zemindbr,  their  Lordships    would    have  had  no 
-doubt  upon  the  case.     But  it  Seems    to    them    that    the    unex- 
plained anomaly  of  making  m&l  lands  rent-free   in  the  hands    of 

'  the  jaghirdars,  does  not  affect  the  construction  of  the.  sanad,  or 

<  ■  ■ .. . 

the  rights  of  the  parties. 

It  emphatically  lay  upon  the  appellant,  who  is  seeking  to 
dispossess,  or  to  rack-rent,  the  respondents,  who  by  themselves, 
or  their  ancestors,  have  brought  these  lands  into  cultivation,  and 
enjoyed  them  for  so  long  a  period,  who  must  have  been  permit- 
ted by  former  zemindars  to  continue  undisturbed  in  such  enjoys 
ment  long  after  the  incursion  of  wild  elephants  had  become 
mere  matter  6f  tradition,  to  make  out  a  clear  title  to  resump- 
tion. -  In  their  Lordship^s  opinioti  he  has  failed  to  do  so  /.and 
therefore,  though  they  dissent  from   the    particular    grounds  on 

which  the  High  Court  has  dismissed  the  suit,  they  think  its  dis- 
missal was  right,  and  ought  to  be  affirmed.  They  will,  therefore, 
humbly  advise  Her  Majesty  to  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

Agents  for  appellant :  Messrs.  Chilton,  Burton,  Yeate*,  cmd 
Sart. 

Agent  for  respondent ;  Mr  F Barrow. 
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[APPELATE  CIVIL.] 


Before  Mr.  Jnetiee  Bayhy  and  Mr  Ju$tiao  JRmoa. 

1870        BABOO  TUNBAN  SING  (on  or  ram  Dm*Dajrri)  v  BABOO  KTKH- 
April  20.  NAB  AT  AN  StNG  AH>  <ftllfi»  fFuinuisJ-* 

Actio/ 1845,  1 21  -Art  ill  o/1841,  #.  22—  Beoufcrium  XI  ©/1822— 
Purcfawr  at  a  Jfreesan  Saie— Ewe***^afe~Jfr»am*  Pufrflhep  ■  'Manager 

of  *  joint  HnduTimily. 

A  pnrohaie  by  ft  managing  member  of  a  joint  Hindu  family,  in  nil  own  name,  air 
a  revenue  tale  held  wrier  Act  I  of  1846V  ii  net  affected  by  eection*l  of  the  Aet~ 
A  suit  by  one  of  the  member*,  for  recovery  of  peeaeatfon  of  hi?  afcare  of  the 
propo^ty.pnrohaeed  by  thamanaging  member  i*  hie  own  name,  bnifor  the  naeof  ttte 
family,  i*  not  a  rat  to  oust  a  oertified  porohaeer,  and  therelbre  not  aflee*ed  by 
section  21,  Act  I  of  1846  (I). 

This  suit  was   instituted  before  the   District  Judge  of  Pfetoft. 
The  plaintiffs  were  Pukhnarayan  Sing,  Kasi    Sing,    and  Tilak- 

dhari  Sing. 

The  defendants  were:l — Thundan    Biiigr^i—Mattrai  Sing; 

3 — Lodi  Sing ;  4— Mahtun  bearer;  and  5— Tukan  Sing. 

The  plaintiffs  and  the  1st,  2nd,  3rd,  and    5th  defendants  mere 
members  of  a  joint  Hindu  family. 

The  suit  was  for  recovery  of  possession ,  after  adjudication 
upon  the  righto  and  interest  of  the  parties  respectively*  it* 
their  shares  in  certain  estates  and  house*  property  in  Mausa 
Mahusa,  and  for  confirmation  of  possession  of  oertam*  ether 
estates  e  in  Pergunnas  Ghiaspar,  Bhimpur,  an4  Pellich,  ac- 
quired at  the  time  of  joint  tenancy,  from  the  ijmali  or  joint  f  and, 
and  the  profits  of  the  ancestral  property  and  tljo  ancestral 
funds.  The  suit  was  valued  at  rupees  1,69,485-1,  including^ 
rupees  1,09,410-MQ,  mesne  profits,  from  1269  to  1274  (1862 
to  1867),  as  per  account  and  boundaries  detailed   before.    The 

•Eegular  Appeal,  No.  39  of  1869,  from  a  decree  ef  tb*  Judge  of  Paine,  dated 
the  16th  September  1868. 

(1)  But  see  section  36,  Act  XI  of  1869. 
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cause  of  action  arose  on  the  27th  Atagh  1268  (8th  February       1870 
1861),  the  date  of  separation  from  common  residence.  Baboo  Tun- 

Much  of  the  property  in  respect  of  which  the  suit  was  brought 
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If. 


had  been  purchased  by  the  defendant  Tundan  Sing,  as  he  Baboo  Pukb- 
alleged^  alter  a  separation  in  the  family  (which  he  said  took  place 
in  1248  (1886  in  his  own  name  and  oat  of  his  own  resources 
which  he  had  acquired  by  trading  on  his  own  account.  The 
defendant)  however,  failed  to  prove  the  separation  set  up  by  him, 
and  it  appeared/that  although  he  had  been  allowed  to  remain  for 
&  long  time  in  sole  possession  of  the  property  which  was  the  sub- 
ject of  suit,  he  had  in  fact  bought  it  as  managing  member  for 
the  joint'  family,  and  on  the  family  account.  Part  of  the  pro- 
perty was  bought  at  sales  for  arrears  of  Government  revenu8 
under  Regulation  XI  of  1822,  before  the  passing  of  Act  XII  of 
1841,  and  part  at  sales  fdr  arrears  of  Government  revenue  after 
the  passing  of  that  Act*  Tundan  Sing's  name  alone  was  recorded 
as  that  of  the  certified  purchaser,  and  it  was  contended  on  his 
behalf,  with  reference  to  Act  XII  of  1841,  section  22,  and  Act  I 
of  1846,  section  21,  that  as  he  alone  appeared  to  be  the  certified 
purchaser*  the  suit  against  him  ought  to  be  dismissed* 

The  AdvoaUe^Gemral  and  Mr.  Money  for  the  appellant. 

Mr,  jPoffl  for  the  respondents, 

Norman,  J;,  after  going  through  the  facts  of-  tie  case,  com 
tnenting  on  the  evidence  generally,  and  observing: — "  No  doubt  a. 
strong  inference  in  favour  of  the  defendant  arises  from  the 
acquiescence  of  the  family  in  the  dispossession  for  so  long  a 
time.  But  I  am  not  prepared  to  say  that,  such  inference  ought 
to  prevail  against  the  evidence  on  which  the  Judge  has  based 
his  decision,  especially  if  we  regard  the  practice  in  native  fami- 
lies of  leaving  almost  all  matters  in  the  hands  of  one  and  only 
one  acknowledged  kurla*  or  head  of  the  joint-family,"  con- 
tinued— The  only  remaining  question  was  that  argued  by  the 
Advocate*General«  as  to. the  property  purchased  by  Tundan 
Sing  in.  his  own  name  at  sales  for  arrears  of  Government 
revenue. 
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1870  Item  Kb.  1,  eight  annas  of  Mahura,  was  purchased  prior  to  the 

— »-  

Baboo  Tcn-  passing  of  Act  XII  of  1841  >   at  a  sale  for  arrears  of  Govern- 

daw  simo    meht  revenue  under  Regulation  Xl>  of  1822.      It  is  admitted 

Baboo  Pitch-  that  the  Regulation  in  question  contains  no  provision  -which  can 

*AaAYANSm*  affect  the  rights  of  the  plaintiff  in  the  present  suit.     The  19th  I 

and  20th  section*  of  that  Regulation  empowred  the   Govern* 

ment  in  case  of  a  benami  purchase  to  annul  or  cancel  the  sale, 

and  to  dispossess  the  purchaser* 

As  to  the  purchases  made  after  the  passing  of  Act  XII  of 
"1841,  section  22  of  that  Act  provides  "that  any  suit  brougot 
"  to  oust  a  certified  purchaser  as  aforesaid,  oil  the  ground  that 
u  the  purchase  was  made  on  behalf  of  another  person,  not  the 
"  certified  purchaser,  though  by  agreement  the  name  of  the 
"  certified  purchaser  was  used,  shall  be  dismissed  with  oosts.'* 
Act  XII  of  1841  was  reapaled  by  Act  I  of  1845,  and  it  has 
been  decided,  and  we  think  rightly  decided,  .by  Mr*  Justice 
Mitter,  in  Booa  Bueaoolu  v,  Notiab  Nawm,  of  Bengal  (1)# 
that,  by  such  repeal,  the  defence  which'  the  nominal  purchaser 
would  have  had  in  a  suit  by  the  real  purchaser  is  taken  away. 

Then  comes  a  question  as  to  a  purchase  of  six  annas  of  Mahes- 
pur  made  by  the  defendant  Tundan  Sing>  at  a  sale  for  arrears 
of  Government  revenue)  after  the  passing  of  Act  I  of  1845. 

The  case  of  a  purchaser  at  a  sale  for  arrears  of  Government 
revenue  made»  by  the  manager  of  a  joint  Hindu  family  in  his 
own  name*  on  behalf  of  the  joint  family,  does  not  appear  to  be 
expressly  provided  for  by  section  21  of  Act  I  of  1845,  and 
it  would  only  be  by  a  forced  construction  that  such  a  case 
could  be  brought  within  the  terms  of  that  section.  The  section 
is  a  penal  one,  and  should,  we  think,  be  construed  strictly. 
The  words  are :— "  Any  suit  brought  to  oust  the  certified 
tr  purchaser  as  aforesaid,  on  the  ground  that  the  purchase  was 

(1)  ApWl  2Sth,  1869trIn  this  case.MiT-  ^e^lmt.  which  ia  merely  wsteictlre  of 

tkb,  J.,relied  on  Raja  Batya  Saran  Gho-  -jurisdiction ;  or,  in  other  words,  which 

•air.  Makesh  Chandra  Mitter,  2  B.L.&.,  "simply  prohibits  the    cognizance  of  a 

P.  C,  28,  q.  v.,and  also  on  Gopie  Mohan  "suit  based  upon  that  transaction,  canbe 

Thakoor  v.Raj*  RadhanotK,*  Knapp's  «wt  up  as  a' bar  to  each  suit    after  it 

Trine  ?W«  *x;?tn*^\Qg  *•  d°°"    "ha*  ^n  ^^fdbya  «bseq«nt  Act 
trine  that  "a  Statute  which  does  not  de-    "of  the  Legislature." 

«•  clare  a  particular  transaction  to  be  il- 
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"  made  on  behalf  of  another  person,  not  the  certified  purchaser,        18yo 
"  though  by  agreement  the  name  of  the  oertified  purchaser  was  Baboo  Tun- 
"  used,  shall  be  dismissed  with  costs/1  v. 

I  think  it  must  be  taken  as  found  as  a  fact,  that  the  purchase  £i££JS£l 
of  Maheshpur  was  made  by  Tundan  Sing,  as  managing  mem- 
ber of  the  joint  family,  on  behalf  of  himself  and  the  other 
members  of  the  family.  The  suit  is  not  brought  against  Tun- 
dan Sing  on  the  ground  that  the  purchase  Was  made  On  behalf 
of  another  person,  and  not  of  himself.  The  purchase  was,  in 
fact,  admittedly  made  by  him  on  his  own  behalf,  though  others 
may  be  interested  with  him.  The  suit  is  not  brought  to  oust  him, 
but  to  establish  the  rights  of  his  co-sharers  as  joint  owners  with 
him.  The  language  of  section  36,  Act  XI  of  1859,  is  different 
from  that  of  section  21  of  Aofr  I  of  1845.  Words  are  intro- 
duced in  the  latter  enactment,  which  may  probably  include  the 
case  of  a  purchaser  by  the  managing  member  of  a  joint  family 
in  his  own  name.  It  stands  as  follows : — "  Any  suit  brought  to 
"  oust  the  certified  purchaser  as  aforesaid,  on  the  ground  that 
"  the  purchase  was  made  on  behalf  of  another  person,  not  the 
"  certified  purchaser,  or  on  behalf  partly  of  himself,  and  partly 
4i  of  another  person,  though  by  agreement  the  name  .of  the 
"  certified  purchaser  was  used,  shall  be  dismissed  with  costs/1 

On  the  whole,  we  are  of  opinion  that  a  purchaser  at  a  sale  for 
arrears  of  revenue  under  Act  I  of  1845,  made  by  t&e  managing 
member  of  a  joint  Hindu  family  in  his  own  name,  but  on  behalf 
of  thn  joint  family,  is  not  affected  by  the  21st  section  of  that 
Act ,  and  that  notwithstanding  anything  contained  therein,  the 
members  of  such  joint  family  may  sue  to  enforce  rights  acquired 
by  them  under  sftch  a  purchase,  as  against  the  managing  mem- 
ber, though  he  is  the  sole  certified  purchaser. 

The  result  is  that  in  our  opinion  the  appeal  must  be  dismissed 
with  costs. 

Appeal  dismissed. 
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[ORIGINAL  CIVIL.] 


Before  Sir  Richard  Couch,  KL,  Chief  Justice  aud  Mr.  Justice  Phear.. 

ltf0  SRINATH  DAS  (Depbndaht)  v  PARK  PITTEB  ajtd  another 

June  23.  (Plaintiffs). 

i  

Mutual  Dealings— Act  XIV  of  1859,  *.  8.~Limitation~Yeatr~Ac4xruni, 

Balance  of 

The  defendant  in  1865  and  1860  indented  on  the  plaintiffs  for  large  quantities, 
of  merchandize,  which  was  shipped  to  Calcutta  from  time  by  the  plaintiffs 
agents  in  London,  who  drew  bills  on  the  defendant  for  each  shipment,  forwarding 
such  bills  and  tho  shipping  documents   to  the  plaintiffs  in  Calcutta.  The  bills  were 
presented  to  the  defendant  by  the  plaintiffs  and  accepted  by  them,  In  the  course 
of  the  transactions,  several  of  the  acceptances  were  dishonoured  by  the  defendant* 
and  the  plaintiffs  at  his  request  allowed  him  to  renew  the  bills.  Some  renewals 
took  place  in  August  and  September  1866.  In  March,  May,  and  July  1866  tho 
defendant  made  purchases  from  the  plaintiffs  and  the  plaintiffs  made  purchases 
from  the  defendant.   The]  plaintiffs  were  in  the  habit  sf  closing  their  accounts 
on  30th  June  in  each  year.  In  an  action  for  balance  of  account  brought   On 
24th  February  1870,  held,  that  the  parties  were  merchants  and  traders  baring  mu- 
tual dealings  under  section  8  of  Act  XIV  of  1859.     The  year  mentioned  in 
section  8  of  Act  XIV  of  1859  is  intended  to  be  reckoned  from  the  time  when,  the 
balance  of  accounts  is  struck.     In  this  case  that  was  the  80th  June  1867  ;  the  suit 
therefore  was  not  barred. 

Qumre. — What  would  be  the  operation  of  the  section  in  those  cases  in  which  the 
merchant  or  taftder  balances  his  accounts  at  the  lapse  of  a  period  of  less  than  one 
year? 

This  was  an  appeal  from  the  decision  of  Mr.  Justice  Norman* 
The  suit  wa&  brought  to  recover  the  sum  of  rupees  3,772-13-6.  on 
the  balance  of  an  account  current  between  the  plaintiffs  and 
defendant  in  respect  of  alleged  mutual  dealings  between  them, 
for  the  price  of  goods  sold  and  delivered  by  the  plaintiffs  to  the 
defendant  at  his  request,  and  for  money  paid  by  the  plaintiffs  to 
the  use  of  the  defendant  at  his  request,  and  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiffs  on  accounts  stated 
between  them  between  the  22nd  February  1866  and  25th  May 
1867.  There  was  also  a  claim  for  interest  on  the  above-men- 
tioned balance  from  the  1st  July  1867  to  the  date  of  the  filing* 
of  the  plaint.  The  plaint  was  filed  on  the  24th  February  1870 
The  plaintiff  alleged  in  his  plaint  ca  that    the  use    of  actionin 
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respect  of  the  said  balances  arose  on  the  30th  June  186$.    The       1870 
plaintiffs  were  described  as  the  members  of  the    firm,  of  Charles  Breath  Da* 
Nephew  &  Co.  carrying  on  business  in  Calcutta,  and  the  defend-  pA     pOT1- 
ant  as  a  merchant  and  trader  also  carrying  on   business  in  Cal- 
cutta. 

From  the  written  statement  of  the  plaintiffs,  it  appeared  that 
in  1865  and  1866  the  defendant  indented  on  the  plaintiffs  for 
]arge  quantities  of  merchandize  which  the  plaintiffs  were  to 
obtain  on  the  defendant's  account  and  risk  from  Ehgland;  the 
defendant  authorizing  the  agents  of  the  piaintiffs  to  draw  bills 
on  him  for  the  amount  of  the  invoice  of  the  goods,  the  defend- 
ant engaging  to  accept  such  bills  on  presentation  and  pay  them  at 
maturity ;  that  the  goods  so  indented  for  were  from  time  to  time 
shipped  by  the  plaintiffs'  agent  in  London,  Messrs.  Parke,  Pittar 
&  Co.  who  forwarded  the  shipping  documents  to  the  plaintiffs 
through  a  bank  to  whom  the  goods  were-  pledged,  and  drew,  on 
the  defendant  for  the  amount  of  the-  consignment,  such  drafts 
being  forwarded  to  the  plaintiffs  and  presented  by  them  to- 
the  defendant  for  acceptance;  and  on  payment  of  his  acceptances 
the  shipping  documents  relating  to  the  goods  against  which  such 
drafts  had  been  drawn  were  made  oyer  by  the  plaintiffs  to  the 
defendant  who  obtained  delivery  of  the  goods ;  that  on*  the 
22nd  February  1867  the  defendant  being  unable  to  honour 
one  of  his  acceptances  in  respect  of  certain  goods,  requested  time 
for  payment,  which  the  plaintiffs  allowed  him  on  his  accepting- 
three  drafts  for  rupees  417-l-9,beiug  the  amount  of  the  dishonoured 
acceptance  with  interest,  which  the  defendant  did,and  was  credit- 
ed with  the  amount  of  the  renewed  draft  on  the  plaintiffs' 
account ;  that  subsequently  various  other  acceptances  were  dis- 
honoured by  the  defendant  which  the  plaintiffs  allowed  him  to 
renew  in  the  same  way,  c«riitmg  him  with**  amount  of  each  . 
renewed  acceptance  and  debiting  him.  with  the  amount  of  the 
dishonoured  acceptances,  the  plaintiffs  holding  the  shipping  docu- 
ments as  security  for  the  payment  of  the  renewed  acceptances ; 
that  the  defendants,  from  time  to  time,  made  payments  on  account 
to  the  plaintiffs,  they  handing  over  shipping  documents  for  goods 
of  an  equivalent  value ;  that  the  defendant  from  time  to  time 
puchased  various  goods  from  the    plaintiffs,    and   the   plaintiffs 
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l&° also  from  time  to  time  purchased  goods  from  the  defendant,  the 

Seirath  (Da"  following  being  the  dates  of  such  mutual  purchases,  viz., 
Pa*k  Pittas-  March  3rd  and  28th,  May  31st.  and  July  13th  and  18th, 
1866 ;  thst  the  defendant  at  the  end  of  1666  went  to  reside  at 
Chandernagore,  and  remained  concealed  there  till  the  middle  of 
1R69,  during  whicji  time  the  plaintiffs  made  several  ineffectual 
attempts  to  discover  his  residence  for  the  purpose  of  taking 
proceedings  in  respect  of  their  claim  against  him. 

The  defendant,  in  his  written  statement,  submitted  that  the 
claim  was  barred  by  limitation  ;  that  he  had  been  indebted  to 
the  plaintiffs  in  the  sum  of  rupees  311-8-9  or  thereabouts,  being 
the  balance  Sue  by  him    to  the  plaintiff  for   money   lent  and 
advanced  during  1866,  but  such  debt  was  barred  by  limitation 
that  sometime  in  1866  he  indented  for  certain  goods  through  the 
plaintiffs,  and  failed  to  honor  some  of  the  bills  drawn  against 
certain  shipments  on  which  the  plaintiffs  sold  the  goods  on  the 
defendant's  account,  but  the  defendant  had  never  received  from 
them  any  account  of  the  sale  of  the  said  goods . 

Nqrjcah,  J. — The  question  in  this  case  turns  on  the  con- 
struction of  section  8.  Act  XIV  of  1859.  That  section 
enacts  that  "  in  suits  for  balances  of  accounts  current  between 
''  merchants  and  traders  who  have  had  mutual  dealings,  the  cause 
"  of  action  a^all  be  deemed  to  have  arisen  at,  and  the  period  of 
"  limitation  shall  be  computed  from,  the  close  of  the  year  in  the 
•'  accounts  of  which  there  is  the  last  item  admitted  or  proved  indi- 
"  eating  the  continuance  of  mutual  dealings,  such  year  to  be 
"  reckoned  as  the  same  is  reckoned  in  the  accounts."  The  first 
and  important  question  is  are  the  accounts  between  the  plaintiffs 
and  the  defendant "  accounts  current  between  merchants  and 
traders  who  have  had  mutual  dealings."  The  words  have  .been 
considered  in  Ohaseeram  v.  Monohur  Doss  (1),  an  appeal 
from  this  Court  in  its  Original  Jurisdiction,  and  a  liberal 
construction  put  on  the  words.  The  defendant  is  a  general 
merchant  dealing  in  brandy,  precious  stones,  and  other  mer- 
chandize.   He   employs   the   plnintiffs   as   his   agents   to  get 

(1)  2  Inci  Jar.,  N.  8.,  241. 
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goods  from  London  on  indent,  and  lie  purchases  also   from  them  ° 

goods  supplied  in  Calcutta  in  the  ordinary  course    of    business.  Sbikato  Das 

v. 
The  plaintiffs,  Messrs,  Charles  Nephew    and  Co.,  render    them-  pABk  Pittar. 

selves  responsible  to  the  parties  executing  the  indents.  The 
plaintiffs  have  been  in  the  habit  of  taking  up  the  bills  drawn 
against  the  goods  shipped  in  the  indents,  drawing  on  the 
defendant,  Srinath  Doss,  and  from  time  to  time  renewing  the 
bills  as  they  fell  in.  The  three  bills  put  in  are  renewals  dated 
August  and  September  1866.  It  appears  that  the  plaintiffs  have* 
in  execution  of  orders  received  by  them,  required  small  quanti- 
ties of  the  brandies  consigned  under  the  indents.  They  have,  as 
merchants,  and  not  for  mere  private  or  domestic  purposes  ordered 
three  cases  in*  one  instance  and  one  case  in  another  of  the 
defendant  who  has  supplied  them  as  a  merchant.  The  question 
is  whether  there  is  a  mutual  dealing  between  the  parties.  The 
plaintiffs  having  acted  as  the  defendant's  agent,  I  find,  as  a  fact, 
that  the  plaintiffs  and  the  defendant  are  merchants  and  dealers 
who  have  had  mutual  dealings.  The  next  question  is  what  was 
the  year  in  the  accounts  of  which  there  is  the  last  item  admitted 
or  proved,  indicating  the  continuance  of  mutual  dealings.  It 
appears  to  me  the  acceptances  by  the  defendant  of  the  bills 
received  in  August  and  September  1866  were  acts  which 
indicated  the  continuance  of  the  mutual  dealings,  showing 
that  the  parties  were  dealing  in  the  same  way  as  t  they  had 
previously  done  up  to  that  time.  Tha  next  question  is  what 
is  to  be  considered  the  close  of  the  year  of  the  dealings 
that  then  took  place.  Section  8  of  Act  XIV  of  1859  pro- 
vides that  "  such  year  is  to  be  reckoned  as  the  same  is  reckoned 
€t  in  the  accpunts."  I  can  only  conclude  that  theyear  is'not  neces- 
sarily to  be  the  English  year  or  the  Bengali,  Sumbut,  Mahajani, 
or  Fasli  year,  but  may  be  something  different.  It  is  to  be  the 
year  as  reckoned  in  the  accounts.  If  |the  accounts  are  made  to 
the  particular  date  on  which  the  books  are  closed,  I  think  the 
parties  are  allowed  three  years  from  the  end  of  such  conven- 
tional year.  In  the  present  case  the  plaintiffs' books  are  regu- 
larly made  up  year  by  year  to  the  30th  June.  The  suit,  there" 
iore,  having  been  brought  within  three  years  from  the  30tb  Ju,ne 
1867,  appears  to  me  to  be  within  time. 
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1870  From  this  decision  the  defend  int   appealed  on  Tbhe  following 

Srinath  Das  grounds : 

Pahk^Pittab  ^  ?^at  *ke  learned  Judge  ought  to  have  held  that  under 
clause  9,  section  1  of  Act  XIV  of  1859  the  claim  of  the  plain- 
tiffs was  barred,  and  ought  therefore  to  have  dismissed  the  case, 

2 .  That  the  learned  Judge  wasjin  error  in  holding  the  plaintiffs' 
claim  was  of  the  nature  of  mutual  dealings  between  merchants 
and  traders,  when  he  ought  to  have  held  that  there  was  no  evi- 
dence of  mutual  dealings  between  the  plaintiffs  and  the  defend* 
ant  within  the  meaning  of  section  8  of  Act  XIV  of  1859. 

3.  That  the  learned  Judge  was  in  error  in  allowing  the 
plaintiffs  to  reckon  their  year  from  the  30th  June,  when  being 
European  merchants  their  year  ought  to  have  been  held  to  run, 
from  the  1st  January  to  the  31st  of  December. 

Mr.  Branson  for  the  appellant.— The  transactions  between 
these  parties  were  not  mutual  dealings— Fhool  Coomaree  Beebe* 
v.  Oonkuv  Pershad  Boostobi  (1),  Ghaseeram  v.  Monohur  Doss  (2) 
In  the  latter  case  the  test  was  held  to  be  whether  the  deal- 
ings  were  such  that  the  balance  was  sometimes  in  favour  of  one 
party  and  sometimes  of  the  other.  Accounts  made  up  to  any 
day  are  not  sufficient  for  the  purposes  of  Act  XIV  of  1859, 
section  8  ;  for  in  that  case  accounts  would  te  made  up  merely 
for  the  purpose  of  bringing  actions.  For  the  purposes  of  section 
8,  the  year  must  be  taken  to  be  that  beginning  on  the  1st  Janu- 
ary, and  closing  on  the  31st  December. 

The  Advocate-General  (offg.)  for  the  respondents,  contend- 
ed that  the  parties  were  traders,  and  that  the  transactions 
between  them  were  mutual  dealings.  Section  8  of  Act  XIV  of 
1859  clearly  applies,  and  there  is  no  reason  for  saying  that,  in 
the  case  of  European  merchants,  the  year  is  to  be  that  closing 
on  the  31st  of  December. 

Mr  Evans  on  the  same  side.— The  object  of  the  section  is  that 
the  party  is  not  to  be  considered  in  a  position  to  sue  until  the 
end  of  his  year's  account.  Therefore  his  year  must  to  taken  to  bo 

<1)   Ind.  Jur  N.  S.  50  (2)  2  Ind,  Jar.  N.  S.  241. 
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the  one  meant.    The  yea*  taken   in  the  account  which  has  been       187° 
proved  must  be  the  year  meant.  Seinath  Da» 

Park  Pittab. 
Mr.  Branson  in  reply* 

Couca  C.  J.— I  think  that  the  judgment  of  Mr.  Justice 
Norman  must  be  confirmed.  There  is  no  question  here  that  both 
parties  are  traders.  Sere  they  had  mutual  dealings.  Now 
section  8,  Act  XIV  of  1859  (1),  says  nothing  of  the  eitent  of 
the  mutual  dealings.  In  this  case  there  Were  two  dealings. 
One  was  a  purchase  by  the  plaintiff  from  defendant  of  two  cases 
of  brandy,  and  the  other  the  purchase  of  one  case*  These  con* 
Btituted  a  case  of  mutual  dealings,  t  don't  see  if  we  Went  into  a 
consideration  of  the  extent  of  mutual  dealings,  that  there  is  any 
thing  at  all  to  guide  us  in  the  case  of  mutual  dealings.  The 
only  question  is  whether  Mr.  Justice  Norman  was  right  with 
regard  to  the  mode  in  which  he  reckoned  the  year.  The  Legis- 
lature would  seem  to  have  contemplated  that  the  accounts  would 
be  yearly  accounts,  and  that  the  balance  would  be  struck  yearly  j 
and  I  think  when  we  look  at  the  reason  of  that  provision,  it 
must  mean  that  the  year  was  intended  to  reckon  from  the  time 
when  the  balance  was  struck.  The  object  seems  to  me  to  be  this, 
that  if  there  were  accounts  between  the  parties,  in  many  cases 
there  would  be  no  right  to  sue  at  all  until  a  balance  is  struck,— 
t*nd  in  other  cases,  even  if  there  were  a  right  to  sue,  the  merchant 
would  .not  sue  without  a  balance  being  struck.  It  was  intended 
that  the  year  should  reckon  from  the  period  when  he  might  be 
expected  to  sue  on  the  balance,  and  he  is  to  have  three  years  from 
that  time  as  in  ordinary  cases.  Mr.  Branson  has  argued  that  this 
construction  would  enable  parties  to  bring  false  actions  by  mak- 
ing up  books.  It  may  be  that  fraud  would  be  practised  in  some 
cases,  but  we  must  not  put  a  forced  construction  on  an  Act  for 
the  purpose  of  preventing  fraud.     Fraud   is    prevented  in  other 

(I)  Act  XIV  of  1859,  sec.  8— ~"  In  suits  close  of  the  year  in  the  accounts  of  which 
for  balances  of  account  current  between  there  is  the  last  item  admitted  or  proved 
merchants  and  traders  who  have  had  ma<  indicating  the|oontinuance  of  mutual 
ual  dealings,  the  cause  of  action  shall  be  dealings,  such  year  to  be  reckoned  as  the 
oeemed  to  have  arisen  at,  and  the  period  same  is  reckoned  in  the  accounts." 
f  limitation  shall  be  computed  from,  the 
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1870       ways,  aA'lJby  the  criminal  law.    This    observation  was  made  in 

Srinath  Pas  a  recent  case  before  the  House  of  Lords,  where  it  was  argued 
Park  pittab.  against  the  law  with  regard  to  the  endorsement  of  one  of  a  set 
of  bills  of  lading  passing  property  that  it  would  open  a  door 
to  fraud,  and  Lord  Westbury  replied  that  fraud  was  prevented 
by  other  means,  and  not  by  putting  a  construction  on  a  law  with 
the  view  t  >  prevent  fraud.  That  is  an  answer  to  Mr.  Branson's 
argument  that  parties  would  fabricate  books  to  avoid  the  opera* 
tion  of  the  limitation  law.  If  a  party  is  able  to  do  that,  he 
would  possibly  find  some  easier  method  than  making  up  books 
for  a  long  series  of  years. 

The  decree  of  the  learned  Judge  will  be  affirmed  with  costs. 

Pheab,  J. — I  quite  concur.  There  can,  I  think,  be  no  doubt 
in  this  case  that  the  parties  are  traders,  and  that  there  have  been 
mutual  dealings  between  them  as  traders.  However,  during  the 
consideration  of  the  case,  I  felt  that  there  was  some  difficulty  in 
arriving  at  a  conclusion.  I  have  no  doubt  that  the  Chief  Justice 
is  correct  in  the  supposition  that  tho  f  ramers  of  the  Act  when 
wording  this  section  had  present  to  their  minds  only  the  case  of 
yearly  accounts.  But  even  if  that  ba  so,  it  does  not  necessarily 
follow  that  the  year  to  which  they  refer  in  this  section  is  the 
period  of  twelve  months  at  the  lapse  of  which  the  accounts  are 
made  up.  But  probably  the  reason  which  actuated  the  Legislature 
in  giving  this  particular  period  of  limitation  is  that  which  was 
pointed  out  by  Mr.  Evans,  namely,  that  it  is  reasonable  not  to 
force  a  merchant  to  sue  until  the  period  has  olapsed  at  which  he 
usually  makes  up  his  accounts  with  his  constituents  ;  and  if  that 
be  the  proper  guide  for  the  construction  of  this  section,  then 
I  think  we  must  take  it  that  the  year  which  is  here  mentioned  is 
the  twelve  months  which  the  merchant  takes  customarily  for  the 
currency  of  his  accounts  before  balancing  them.  It  appeared 
to  me  at  first  that  the  last  words  of  the  section  which  define, 
so  far  as  the  Legislature  has  defined,  the  year  which  was  con- 
templated, namely,  w  such  year  to  bo  reckoned  as  the  same  is 
reckoned  in  the  accounts,"  meant  the  year  of  the  style  in  which 
the  accounts  were  kept :  they  seemed  to  mo  to  bear  that  meaning 
more  readily  than  any  other,  and  that    meaning  would  certainly 
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make  the  section  more  completely  operative  than  the  one  which  _ 
I  have  already  said  I  believe  that  the  [Legislature  did  really  Swnath  Das 
intend  them  to  carry.  I  say  more  completely  operative,  because  Park  Pittas 
there  is  a  class  of  cases,  more  or  less  large,  and  which  will  cer- 
tainly not  be  easily  brought  within  the  scope  of  this  section  within 
the  meaning  of  the  word  "year"  which  we  feel  obliged  to  give  to 
it,  that  is,  all  those  cases  in  which  the  merchant  or  trader  balan- 
ces his   accounts  at  the  lapse  of  periods  which  are  less  than 

twelve  months.     We  have  in  this  account  examples  of  such  cases^ 
but  it  is  rather  difficult  to  foresee  what  would  be   the  result  of 

applying  this  section  to  cue  of  them. 

Appeal  dismissed. 

Attorney  for  the  appellants  :  Baboo  J.  C.  Chowdhry. 

Attorneys  for  the  respondents  :  Messrs.  Berners  fy  Go* 


Before  Mr.  Justice  Norman 
In  thb  matter  op  KHATIJA  BIBI. 

Habeas  Corpus — Return,  Contradiction  of—Mahomedan  jMO^Marriage-— 

Custody  of  Wife — Minor. 


1870 
May  25. 


The  return  to  a  writ  of  habeas  corpus  is  not  necessarily    conclusive,  and  does      See  a^ao    % 
not  preclude  enquiry  into  the  truth  of  the  matters  alleged  therein*  although  66      j 'V*  jj 
George  III.,  c.  100,  does  not  apply  to  this  country  (1J.  2  Cali  78^ 

By  Mahomedan  law  the  mother  is  entitled  to  the  custody  of  a  female  child, 
although  married,  until  she  has  attained  puberty. 

Where  a  husband  applied  that  his  wife,  stated  in  the  return  to  a  writ  of  habeas 
corpus  to  be  "an  infant  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of  eleven 
years  or  thereabouts,"  might  be  delivered  over  into  his  custody  j  the  Court,  on  the 
ground  that  she  had  not  attained  the  age  of  puberty,and  that  her  dower  had  not  been 
paid,  refused  to  order  her  to  be  taken  from  the  oustody  of  the  mother,  although 
the  mother  had  taken  her  away  secretly,  in  the  absence  of  her  father  and  husband 
from  Bandari,  where  they  were  all  living  together,  to  Calcutta. 

An  application  was  made  for  a  writ  of  habeas  corpus  to  bring 
np  the  body  of  a  Mahomedan  girl,  Khatija  Bibi,  who  was  alleged 
by  her  husband,  Jewa  Sallay,  on  whose  behalf  the  application  was 

(1)  See  Queen  v.  Vaughan j  in  the  matter  of  St  M,  Ganesh  Swndari  Debi, 

antet  p.  418. 
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*?™ made,  to  bo  unlawfully  detained  in  the  custody  o£  her  mother, 

Matteb*       ^ssa  ^*ki»     The  application  was  made  on  the  joint  and  several 
KhatijaBibi.  affidavit  of  Jewa   Sallay,  Amerji  Ibrahmji  Ismael  Kadir  Hidad> 
and  Hadji  Abu  Bucker,  in  which  it  was  stated  that  Jewa  Sallay 
was  married,  on  the  20fch  February  1870,  to  Khatija  Bibi,  tho 
daughter  of  Ismael  Assanji  and  Assa  Bibi  his  wife,  at  Bundari, 
according  to  Mahomedan  law  and  usage  ;  that  Jewa  Sallay  was, 
at  the  time  of  his  marriage,  informed  by  the  father  that  Khatija 
Bibi  was  of  the  age  of  twelve  years  and  six  months  ;  that  after 
the  marriage  Jewa  Sallay  and  his  wife  lived  with  Assa  Bibi  and 
her  husband  at  Bundari ;  that  two  days  after  the  marriage  Ismael 
Assanji  left  Bundari  and  went  to  Calcutta  ;  that  about  a  week 
after  Ismael  Assanji  left,  Jewa    Sallay  also  left    Bundari  and 
went  to  Bullesari,  a  place  about  fourteen  miles  from  Bundari,  to 
attend  the  wedding  of  a  relative  ;  that  on  his  return  he  found  the 
house  in  which  he  had  left  his  wife  and  Assa  Bibi  deserted ;  th%t 
about  twelve  or  fourteen  days  after  his  return  to  Bundari  Jewji 
Sallay  received  information  from  his  father-in-law  that  Assa  Bibi 
and  KhatijaBibihad  come  to  Calcutta ;  that  Jewa  Sallay  thereupon 
went  to  Calcutta  and  got  information  from  Ismael  Assanji  that 
Assa  Bibi  and  Khatji  Bibi  were  living  in  the  house  of  a  woman 
named  Jhabban  Maglani  ;  that  Jewa  Sallay  thereupon  went  to 
her  house  a^id  saw  there  Assa  Bibi,  but  she  would  give  him,   on 
being  asked,  no  information  respecting  Khatija  Bibi ;  that  Jewa 
Sallay  was  informed  by  Ismael  Assanji   that  Khatija  Bibi  had 

been  secreted  by  Assa  Bibi  and  placed  in  the  house  of  one  Mowla 
Bax,  a  person  wholly  unconnected  with  either  Jewa  Sallay's 
family  or  with  his  wife's  ;  that  Amerji  Ibrahamji,  and  Ismael 
Kedar  Hidad  were  present  at  the  marriage  of  Jewa  Sallay  and 
Khatija  Bibi ;  that  Hadji  Abu  Backer  was  acquainted  with 
Khatija  Bibi  who  was  about  thirteen  years  of  age  ;  that  he  saw 
Khatija  Bibi  seated  near  the  window  of  the  house  of  Mowla  Bax ; 
that  on  being  informed  of  this  Jewa  Sallay  went  to  the  house  of 
Mowla  Bax  to  see  and  bring  away  his  wife,  but  he  was  not 
allowed  to  have  access  to  the  house,  and  came  away  without 
seeing  her. 

A  rule  nisi  was  thereupon  granted  by  Mr.  Justice  Norman,  on 
gth  May  1870,  calling  on  Assa  Bibi  and  Mowla  Bax  to  show 
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cause  why  a  writ  of.  habeas  corpus  should  not   issue    to    bring        WO 
before  the  Court  the  body  of  Khatija  Bibi.  In  thb 

The  affidavit  of  Assa  Bibi  put  in  on  showing  cause  stated,  that  kbattja  Bibi. 
about  eleven  months  ago  her   husband    induced    her    to    leave 
Calcutta  and  go  to  Bundari  on  the   express    understanding  that 

she  was  to  return  with  him  after  four  months  ;  that  she  went  to 
Bundari  with  her  two  children,  Khatija  Bibi  and  Russul  Bibi  ; 
that  while  she  was  at  Bundari  her  husband,  against  her  will  and 
consent,  procured  the  marriage  of  her  two  daughters,  who  were 
both  minors,  not  having  attained  puberty  ;  the  age  of  Khatija 
Bibi  being  about  eleven  years,  and  that  of  Russul  Bibi  being  four 
years ;  that  Jewa  Sallay,  the  husband  of  Eh'atia  Bibi,  well 
knowing  that  his  wife  had  not  reached  puberty  left  her  in  Assa 
Bibi's  custody  as  her  mother,  and  had  no  intercourse  with  her 
and  did  not  consummate  his  marriage  ;  that  Jewa  Sallay  had  not 
alleged  that  his  wife  had  attained  puberty,  or  that  the  marriag  e 
had  been  consummated,  nor,,  although  Ismael  Assanji  was  com- 
petent to  state  the  age  of  Khatija  Bibi,  -had  he  done  so  ;  that 
on  the  marriage  of  her  two  daughters,  Ismael  Assanji  took  from 
Assa  Bibi  her  jewellery,  and  left  her  at  Bundari ;  that  after  her 
husband  had  left  Bundari  she  heard  he  had  contracted  a  second 
marriage,  and  was  living  with  his  wife  in  Calcutta. ;  that  there, 
upon  she  went  to  Calcutta  with  Khatija  Bibi,  and,  fiading  her 
husband's  house  shut  against  her,  she  went  with  Khatija  Bibi 
to  the  house  of  the  wife  of  Mowla  Bax,  which  house  Khatija 
Bibi  had  left  about  the  28th  or  29th  of    April  1870  ;  that    Jewa 

Sallay  had  instituted  a  charge  against  her  for  detaining  his  wife 
for  the  purposes  of  prostitution,  which  charge  was  false  and 
malicious  and  made  at  the  instigation  of  her  husband,  Ismael 
Assanji,  to  get  her  to  leave  Calcutta,,  which  she  would  have  to 
do  if  Khatija  Bibi  went  to  Bunda«ri  with  her  husband,  Jewa 
Sallay ;  that  it  was  understood  at  the  time  of  the  marriage  that 
Khatija  Bibi  should  remain  in  Assa  Bibi's  custody  until  she 
attained  puberty  ;  that  she  had  not  yet  attained,  but  puberty,  on 
her  attaining  puberty  she  was  willing,  to  hand  her  over    to    her 

husband. 

Mr  Evans,  in  showing  causa  against  the    rule,  contended  that 
this  was  not  a  proper  case  for  a  writ  of  habeas  corpus  te   issue 
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18?0  the  question  being  merely  who  was  the  proper  guardian  for  the 
In  the  girl.  The  age  of  minority  is  up  to  sixteen  or  puberty,  and 
KhatuaBibi.  until  then  the  custody  is  in  the  mother.  Neither  consum- 
mation of  the  marriage  nor  puberty  is  shown  by  the  affidavit 
in  support  of  the  rule,  nor  is  it  alleged  that  she  is  kept  from  her 
husband  against  her  will.  The  custody  of  a  girl  is  in  the 
mother  until  puberty,  even  though  she  is  married— Hedaya 
Book  IV.  Chapter  XIV.  page  388  ;  Baillie's  Mahomedan  Law, 
page  434.  The  husband  is  by  Mahomedan  law  not  liable  for 
his  wife  until  she  has  arrived  at  amarriageable  condition.  — 
Hedaya,  Book  IV.  Chapter  XV.  page  394.  A  husband  can 
maintain  a  suit  for  recovery  of  his  wife,  and  this  would  be 
his  proper  remedy  here — Baillie's  Digest,  page  54. 

Mr.  Mendes  was  heard  for  Mowlah  Baksh. 

Mr.  Hyde,  in  snpport  of  the  rule,  contended  that  the  proper 
course  had  been  taken  by  asking  for  a  writ  of  habeas  corpus. 
The  husband  is  the  legal  guardian  of  his  wife.  He  was  law- 
fully married  to  her  and  lived  with  her  for  nine  days,  from 
which  consummation  must  be  presumed.  The  Penal  Code  makes 
ten  years  the  limit  under  which  a  man  cannot  have  connexion 
with  his  wife  ;  before  that  age  consent  is  immaterial.  This  girl 
is  above  the  age  of  ten.  The  proper  course  is  to  order  her 
to  be  delivered  over  to  her  husband — Macnaghten's  Mahomedan 
Law,  page  575. 

The  rule  was  made  absolute,  and  a  writ  of  habeas  carpus 
issued. 

The  return  to  the  writ  stated  : — 

That  Khatija  Bibi  was  a  Mahomedan  infant  under  the  age  of 
sixteen  years,  that  is,  of  the  age  of  about  eleven  years  ;  that  she 
had  not  attained  puberty,  and  was  not  fit  for  sexual  intercourse  ; 
that  Jewa  Sallay,  her  husband,  had  not  paid  or  tendered  any 
sum  as  dower  ;  and  that  Khatija  Bibi  was  residing  with  Assa 
Bibi,  her  mother  and  natural  guardian,  and  was  unwilling  to 
return  to  her  husband. 

In  obedience  to  the  writ,  Khatija  Bibi  was  brought  into 
Court,  and  application  was  then  made  that  she  might  be  deli- 
vered into  tho  custody  of  her  husband. 
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Mr.  Woodroffe   for    Jewa    Sallay. — The    return  is  no  answer         18yo 
to  an  application  by  a  husband    for  restoration  of  his  wife.     By    matiwToj 
Mahomedan  law  the  husband    has    dominion  over  his  wife  :  see  KhatuaBibi. 
Moonehee  Buzloor    Ritheem  v.     Shumsoonissa    Begum    (1)  Mac* 
naghten's    Mahomedan   Law,    page    215.    There     seems  to  be 
some  difference  of  opinion  as  to  the  age  at  which  a  marriage  may 
be  consummated,  some  saying  the  arrival  of  the  girl  at  puberty, 
others  when  she  has  attained  the  age  of  nine — Baillie's   Mahome- 
dan Law,  page  54     The.  girl  here  is  eleven  years  of  age,  but  the 
question  is  immaterial  here,  for  we  contend    that  the  husband  is 
entitled  to  the  custody  of  his  wife  in  any    case,  and  he  need  not 
allege  any  particular  reason  for  wishing  her  to  return  to  him.  As 
to  the  proper  custodian  being  the  mother,  it  appears  to  be  so  by 
Hedaya,  Book  I V.,  Chapter  £1 V.,  page  388 ;  but  here  the  husband 
has  by  his  own  act    substituted    a    guardian,   viz.,  the  mother. 
This  passage  of  the  Hedaya,  too,  refers  only  to  contentions  be- 
tween the  husband  and  wife  as  to  the  custody  of  the  child:  see 
In  the  matter  of  Tayheb   Ally    (2) .    There    are  three  conditions 
of  marriage  in  Mahomedan  law  :  discretion,  puberty,  and  freedom 
of  will.    A  wife  may  be  made    over    to  her    husband  before  she 
arrives  at  puberty  ;  but  it  is  one  of  the    essentials  to  the  validity 
of  a  marriage  that  she    should   have  arrived    at  puberty.     This 
case  must  be  decided  by    Mahomedan    law,  and  by  that  law,  if 
the  Court  is  in  doubt,  evidence  must  be  gone  into  as  to  whether 
the  girl  has  arrived  at  puberty    or    not. — Baillie's    Mahomedan 
Law,  page  54.  [Norman,  J.,  refers    to    In  re  Oarus  Wilson  (3) 
as  to  contraverting  the  return] .     The    allegation    in  tho  return 
that  no  dower  has*  been  paid  is    irrelevant,    as  no  agreement  to 
pay  dower  is  shown,  and  it  is  not  essential  to  the  validity  of  the 
marriage— Hedaya,  Book  II.,  Chapter  III.,  page  122.     Dower, 
may  be  prompt  or  deferred,    but  it  is  not  stated  .which  it  was  to 
be  in  this  case. 

It  is  alleged  that  the  jgirl  is  unwilling  to  return  to  her 
Husband,  but  this  also  should  be  matter  of  evidence.  The  tests 
of  consent  by  Mahomedan  law  are  various,  and  opportunity 
for  putting  these  tests  to  the    proof  should    be  given— Baillie's 

(1)  11  Moore's  I.  A.,  551.  (3)  7  Q.  B.,  1008. 

(2)  2  Hyde,  63. 
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1670  Mahomedan  Law,  pages  55-60.  The  simple  question  is  whether 
In  the  the  husband  is  entitled  to  have  possession  of  his  wife.  The  effect 
KuATuTBiKflof  the  passage  in  Macnaghten's  Mahomedan  Law,  page  215,  is 
to  place  her  under  the  dominion  of  her  husband  ;  and  there 
is  nothing  in  the  return  to  show  that  she  was  justified  in  leaving- 
him,  or  there  would  be  anything  dangerous  or  injurious  to  lier 
caused  by  her  residence  with  him. 

Mr.  Hyde,  on  the  same  side. — In  England,  a  girl  was  by 
law  capable  of  contracting  a  marriage  at  twelve  years  old, 
and  after  the  marriage  the  husband  has  full  dominion  over 
his  wife — Blackstone's  Commentaries,  Vol.  2,  page  256". 
The  'guardianship  of  the  mother  by  Mahomedan  law  only 
exists  for  the  purposes  of  education  and  marriage.  The  hus- 
band may  exercise  dominion  over  his  wife  though  no  consum- 
mation of  the  marriage   has    taken   place — Hedaya,    Book  II., 

Chapter  III.,  page  124.  The  custody  of  a  girl  cannot  be 
in  the  mother .  after  marriage  ;  it  is  either  in  the  father  or 
the  husband ;  and  the  father  has  given  her  in  marriage,  so  that 
the  husband  is  the  proper  guardian — Macnaghten's  Mahomedan 
Law,  page  217,  paragraph  18.  In  a  somewhat  similar  case  to 
this,  Wells,  J.,  allowed  the  husband  and  wife  to  have  a  private 
interview  in  which  they  came  to  a  voluntary  agreement  to* 
cohabit.  The  return  need  not  bo  taken  as  absolutely  true. 
Evidence  may  be  taken  to  ascertain  the  truth — In  re  Oarus 
Wilson  (1).  The  case  here  is  different,  for  there  have  already 
been  affidavits  before  the  Court  contradictory  to  the  return. 

Mr.  Kennedy^  for  Assa  Bibi. — The  question  here  is  as  to  the- 
validity  of  a  return  to  a  writ  of  habeas  corpus.  Such  a  writ  is 
unknown  to  Mahomedan  law,  which  cannot  therefore  govern 
this  return.  By  English  law  a  return  to  a  writ  of  habeas 
carpus  may  be  met  by  confession  and  avoidance,  but  cannot  bo 
controverted — Bacon's  Abr.,  Title,  Habeas  Corpus,  page  185. 
In  this  caso  the  questions  are  as  to  who  is  the  legal  guardian  of 
the  girl,  and  whether  she  has  arrived  at  the  age  of  puberty,  Tht> 

(1)  7Q.B.,  1003. 
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•writ  of  hdbeascorpus  is  given  exclusively  to  vindicate  the  personal        18>0 
liberty  of  the  subject  and  not  in  order  that  the  individual  rights  of      i^ 
private  individuals  to  the  custody  of  apy  person  may  be  tried.  By   Mattbb  or 
English  law  the  detention  of  the  wife,  without  the  consent  of  the 
husband,  is  detention  against  her  own  will,  she  being  presumed 
to  be  under  his  control.     Thus  in  such  a  case  the  writ  might  be 
applicable.     But  by  the  Mahomedan  law  the  right  of  the  hus- 
band and  wife  are  perfectly  distinct  in  every  relation  of  life' 
The  mother  is  the  proper  guardian  of  her  female  children  until 
they    arrive    at    puberty — In   th*    matter    of  Tayheb  Ally  (1) 
Hedaya,  Book  IV.,  Chapter  XIV,  page  385.     It  was  contended 
tjiat  the  passage  in    the  Hedaya,  Book    IV,    Chapter    XIV., 
page  338,  refers  to  cases  only  where  the  dispute  is  between  the 
husband    and  wife  for  the  custody  of  a  child,  but  this  is  not 
so.     The  earliest  age  at  which  consummation  is  legal  is  fixed 
by  the  Penal  Code,  section  365,  to  be  ten  years — a  wife  being 
under  that  age  her  husband  would  commit  rape  by  consummat- 
ing his  marriage.    A  wife  is  not  entitled  to  maintenance  from 
her  husband  if  she  is  too  young  to  be  capable  of  generation. — 
Baillie's  Mahomedan  Law,  page  437  ;  Hedaya,  Book  IV.,  Chap- 
ter XV*,    page  394  ;  unless  she  is  incapable  through  sickness. 
Her  mother  is  her  proper  guardian— Baillie's  Mahomedan  Law, 
page  434.     The  husband  must  pay  the  dower   before  he   can 
claim  his  wife,  and  in  cases  where  the  do  wen  is  not  fixed,  the 
wife    is    entitled    to    her    proper  dower — Baillie's  Mahomedan 
Law,  page  124-125.     If  the  wife  is  not  of  years  of  discretion, 
the  custody  of  her  is  in  the  mother ;  if  she  is  at  years  of  dis- 
cretion, the  remedy  for  a  Mahomedan  husband  wishing  to  obtain 
possession  of  her  is  not   by    habeas  corpus.     The  IMahomedan 
law  in  every  state  of  life  recognizes  a  distinction  between  the 
rights   of    the    husband    and   wife  :  see  the  case  of   Moonshee 
Buzloor  Ruheemv.  Shumsoonissa  Begum  (2). 

Mr.  Evans  on  the  same  side. — A  writ  of  habeas  corpus  is 
a  proceeding  simply  intended  to  vindicate  personal  liberty  not 
only  in  criminal  cases  but  in  some  at  common  law :  see  the 
case  of  the  Hottentot  Venus  (3;.     When  a  person  is  brought  up 

(1)  2  Hyde,  63.  (2)  11  Moore's  1.  A.,  551.  (3)  13  East.,  195. 
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^° under  a  writ  of  habeas  corpus  the  question  of  guardianship  often 

Mactbr'of  ar*sesit8  being  found  that  he  is  in  confinement  against  his  will. — 
Khatua  Bibi.  Bacon's  Abr*,  title,  Habeas  Corpus,  page  139.  For  where  he  is 
an  infant,  tbe  law  looks  for  those  who  should  exercise  discretion  for 
him,  and  delivers  him  over  to  them.  At  common  law  the  truth 
of  a  return  could  not  be  controverted — Bacon's  Abr.,  title 
Habeas  Corpus,  page  140.  This  was  before  the  passing  of  the  56 
George  III,  c»  100,  which  gave  the  power  of  going  behind  the 
return  by  affidavits  in  all  except  criminal  cases ;  but  that  Sta- 
tute has  not  been  extended  to  this  country.  In  criminal  cases 
the  law  in  England  still  remains  that  the  return  cannot  be  contro- 
verted— Broom's  Constitutional  Law  page  223.  The  remedy  ii* 
those  casesis  by  civil  action  for  false  return — Id.  189.  The  return 
must,  therefore,  in  this  case  be  taken  as  true.  By  the  English 
law  the  husband  and  wife  have  but  one  will,  tfte.,  that  of  the  hus- 
band, so  the  writ  of  habeas  corpus  became  applicable  on  this 
principle  between  husband  and  wife — Bacon's  Abr.,  Title 
Baron  and  Feme,  C.  and  Gr.,  pages  694  and  710.  But  the  state 
of  husband  and  wife  by  Mahomedan  law  is  different ;  they  are 
two  independent  persons  ;  there  is  no  reason  therefore  why  the 
procedure  of  a  writ  of  habeas  corpus  should  be  applicable.  In 
the  case  of  Moonshee  Buzloor  Ruheem  v.  Shumeoonissa  Begum  (1) 
it  was  merely  sought  to  enforce  a  contract.  In  this  case  the  girl  is 
an  infant,  and  the  return  is  based  on  the  ground  that  the  custody  is 
in  the  mother  until  puberty.     The  question  then  arises  whether 

this  right  of  the  mother  has  been  divested  by  marriage.  The  girl 
is  alleged  to  have  not  arrived  at  puberty,  and,  as  her  husband  is 
not  bound  to  maintain  her  until  she  has  arrived  atpuberty,the  cus- 
tody is  still  in  the  mother.  If  there  is  no  dower  fixed,  proper  dower 
must  be  given ;  it  is  contended  that  in  such  a  case  it  may  be  defer- 
red >  but  where  itis  not  fixed,itmust  be  prompt,and  not  deferred.— 
Macnaghten's  Mahomedan  Law,page  281,case  31.  When  dower  is 
paid,  the  husband  cannot  force  his  wife  to  come  to  his  house.  It  is 
said  that  dower  is  not  absolutely  essential  to  validity  of  marriage 
— Hedaya,  Book  IL,  Chapter  III.,  page  122— but  where  the  dow- 
er is  not  fixed,  proper  dower  can  be  claimed  by  the  wife,  even  if 

(l)  11  Moore's  I.  A.,  551. 
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the  husband  die,  provided  lie  has    consummated  the  marriage—       1870 
Morley's  Digest,  Title    Husband   and    Wife,  section    4,    cases      *NTH1B 
*2  and  72.  Non-payment  of  dower  is  a  bar  to  enforcing  cohabita*  KsatuaBim. 
tton,  or  if  it  is  enforced  the  wife's  former    guardian    may    take 
her  back  until    payment  is    made— JBaillie's  Mahomedan   Law, 
page  125.    The  husband  in  this  case  agreed  that  his  wife  should 
remain  with  her  mother  until  puberty,  and    she  his  unwilling  to 
return  to  her  husband. 

Mr  Wwdroffe,  in  reply. — The  argument  on  the  other  side  is 
in  effect  this  ;  that  a  return  n#t  made  on  oath  and  for  which 
the  parties  could  not  bp  jndiot$d  fqr  perjury  is  to  "be.  taken  as 
conclusive  in  a  matter  of  this  kind,  see  In  re  Qarus  Wilson  (1) 
per  Patterson,  J.  The  principles  on  which  this  case  is  to  be 
tried  are  laid  down  in  21  George  III,  c.  70,  section  8,  that  is,  by 
Mahomedan  law.  and  not  by  English  law.  The  difficulty  of 
construing  the  fiedaya  is  in  some  degree  overcome  by  seeing 
what  position  the  passage  to  be  construed  holds  with  regard 
to  the  contest  i  see    Book   I,    Chapter   VIII,    page    62.    The 

passage  already  referred  to.  tf  It,  t.  e,  Nika  arises  when 
"  the  wife  gives  herself  into  custody  of  her  husband,  and  the 
"  maintenance  is  a  recompense  for  matrimonial  restraint" — He- 
daya,  Book  IV,  Chapter  XV,  page  392,  means  that,  although 
the  wife  is  bound  to  be  in  his  custody,  yet  he  need  not  maintain 
her  because  she  has  another  recompense,  i  e,  her  dower.  [Nob- 
man,  J.— How  would  dower  become  payable  then  ?],  By  express 
agreement  between  the  parties — Abdul  Karim  y.  Mmssamat 
Fazilat-wn-nissa  (2).  Where  there  is  an  express  stipulation  for 
dower  the  case  is  different  from  that  where  there  is  nothing  said 
about  it — Bailie's  Mahomedan  Law,  page  434.  It  is  irrelevant 
to  6ay  that  dower  has  not  been  paid,  for  it  is  also  said  the  mar- 
riage has  not  been  consummated,  therefore  the  dower  has  not 
beeome  dua  The.  passage  cited  from  Baillie's  Digest,  page  125, 
is  not  of  any  good  authority,  and  if  strictly  adhered  to  would 
cause  much  mischief  ;  for  in  Mulkah  Do  Alwm  Nowab  Tajdar 
Bohoo  v  Mvrza  Jehan  Kudr  (8),  the  Privy  Council    decided    that 

(1)  7  Q  B.,  1008.  (3)  10  Moore's  I  A,  252. 

(2)  5  Sel.  Rep.,  75. 
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H7Q       a  very  large  dower  should  be  divided  between   the   widow,  th* 
In tbi      husband's  heirs  giving  the  widowan  adequate  amount  for  dowefw 

Khatija  Bibi, 

^Nobxan,  J:— »(After  stating  the  lacts,  continued)  Mr  Kennedy 
and  Mr.  Evans  contended  that  the  return  must  be  taken  as  con* 
elusive  as  to  the  facts  therein  tftated.  I  oertainly  feel  great  host* 
station  in  assenting  to  that  proposition  The  question  is  one  which 
has  been  much  debated,  and  in  England  doubts  on  the  subject 
have  been  set  at  rest  in  oases  like  the  present  by  a  Statute,  56 
Creorge  III,  c  100,  which  does  not  apply  to  this  country. 

When  the  return  sets  out  *an  adjudication  by  a  Court  of 
competent  authority  it  is  well  settled  that  parties  will  not  be 
allowed  to  controvert  facts  directly  decided  by  such  authority. 
That  is  t*he  grotmd  taken  In  the  matter  of  Clarke  (1).  But 
the  judgments  of  Lord  Denman,  C.  J.  and  Patteson,  Wilttttns, 
and  Wightman,  J  J.,  in  In  re  Cams  Witeon  (2),  to  say  nothing  of 
other  cases,  appear  to  me  to  show  that  in  other  respects  the  return 
does  not  preclude  enquiry  m  to  the  truth  of  matters  alleged  there* 
in.  I  should  hesitate  long  before  pronouncing  that  I  could  be 
precluded  liy  anything  in  the  return  in  this*,  case  from  seeing 
Ktiatija  Bibi  with  my  own  eyes,  if  I  though,  it  necessary,  causing 
such  an  enquiry  to  be  made  as  to  her  age  and  condition  as  would 
enable  me  to  determine  whether  or  not  Khatija  is  now  legally  in 
the  custody  of  Assa  Bibi.  An  enquiry  of  a  character  similar  to 
that  which  was  directed  by  the  Court  of  King's  Bench,  in  the 
case  of  the  Hottentot  Venus  (3),  a  native  of  South  Africa  brought 
from  thence  and  exhibited  in  London,  as  it  v(&&  supposed  against 
her  own  consent,  or  such  an  enquiry  as  that  by  which  Mr. 
Justice  Phear  satisfied  himself  that  there  was  no. reason  to  doubt 
the  truth  of  the  return  in  the  Queen  v.  Vaughan  In,  the  matter 
of  Oanus  Sundari  Debi  (4j. 

But  Jewa  Sallay  has  not  attempted  to  deny  the  material 
statements  in  the  return.  He  has  not  stated  either  in  the 
affidavit  on  which  the  rule  nisi  was  granted,  or  elsewhere  that 
Khatija  has  attained,  or  that  he  believes  that   she  has    attained* 

(1)  2  Q.  B.f  419.  (3)  13  East,  195. 

(2)  7  Q.  B.,  1008.1112.  (4)  5  B  L  E  O  Or.  418. 
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the  age  of  puberty,  and  therefore    I  must   take*  the  statement  in        187° 
the  return  to  that  effect  as  true.  mIote*op 

£  proceed  to  consider-  what   is  the    position  of  the  respective  &"t"*£ibi. 
parties 

According-  to-  Mahomedan  l&w-  the  effect  of  the  contract 
of  marriage -is  to  *  place  the  wife  under- the  dominion  of  the 
husband,  but,  notwithstanding  marriage,  the  right  to- the  care  and 
coustody  of  a  girl  belongs  not  to  the-  husband  but  1io  he*  mother 
until  she  attains  the  age  of  puberty.  In  fact,  it  is  said,  that 
when  a  wife-is  too  young  for -matrimonial  intercourse?  die  has  no 
right  of  maintenance  from/ her   husband   whether  she  be  living. 

in  his  house  or  not.. 

In  the  affidavit,  as;  well'  as  in  the  return,-  Afcsa  Bibi  states  that 
the  marriage  has  not  been    consummated,  And  that  Khatija  Bibi 
was  not  of  the  age-  of   puberty    at   the  time  dfthe  marriage* 
Jewa  Sallay  in  his    affidavit,  states  that  Ismael  Afesaflji  inform- 
ed him  that  Khatija?  ab  the   time    of  the- marriage  was  of  the- 
age  of  twelve  yeara  and  six  ipoienths  or  thereabouts.    And  Abou 
Backer -states  har-age  to.  be  now  thirteen.    Nothing  ^an  be  more 
unsatisfactory  tha*  the  statement  in   the  return  as  to  the  age  of 
Khatija;  Bibi — that "  eh©  is  am   infant    under  the  age  of  sixteen 
years,  to  wit,,  of  the  age  <?f  eleven    years  or  thereabouts."  Assa' 
Bibi,  the  mother,  must  ^elllriiow  thetrue-  age  of  her  daughter; 
This  statement  as  tothe  age  .  of    Khatija-  in  the  return  would, 
if  the  meaning  of  the  words  "  to  wit,"  u  videbcet,"  was  explained 
by  the  interpreter,  be  probably    understood   by    Assa*   Bibi   as 
binding  her  to  nothings 

If  the  statement  said  to  have  been  m,ade  by  the  father  to 
Jewa  Sallay  is  true,  even  if  Khatija  had7  not  attained  puberty 
at  the  time  of  her  marriage,,  she  woukkin  all  probability  do  so» 
in  a  very  few  months^  I  rely  on  the  opinion  of  Dr.  Che  vers  in 
his  Medical  Jurisprudence  for  Bengali  a.nd,the  North- Western, 
Provinces.  If  the  girl  haa^  arrived  at  the  age  of  puberty,  the* 
mother  is  no  longe*  entitled  to  the  custody  of  her. 

It  iff  clear  that  Jewa  SaHayttattks  he"  has  grounds  for  being- 
diwatisfied  that  Khatija  should  remain  iri  the-  custody  of  he* 
mothei*.  ly^pterstrdm  thfrnaofber's  own  affidavit  that  he  .has 
cfcafrgeiL  her  vfith  carrying'  o# '  Khatija   for  the   purpose  of 
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1870        giving  her  up  to  prostitution.     He  does  not  renew    that  charge 

tnthjb       in  the  affidavit  sworn   in   this  matter.     Assa  Bibi  says  that  this 

_Mattbb  op   charge  was  false  and  malicious.     It  may  be  false,  but  it  is  easy 

"  to  understand  that  Jewa  F  allay  might  very  readily  impute   evil 

intentions  to  Assa  Bibi.     That  Assa  Bibi    should  have    carried 

off  his  wife  from  Bundari  to  Calcutta  secretly,  without  giving 

him  an  opportunity  of  claiming  possession  of  her,  would  seem 

to  have  been  a  Clear  breach  of  good  faith  towards  him  and  of 

the  trust,  on  which,   acording  to  Assa  Bdbi's    own    statement* 

he  had  allowed  his  wife  to  remain  with  her.  In  Batllie's  Mahomedan 

Law,  page  125,  it  is  said,  "  A  man    having  contracted  his  virgin 

tut  adult  daughter  in  marrage  is  desirous  of  removing  with  her 

and  his  family  to  another  town  ;  he  may  do  so  even  though  ob" 

Ejected  to  by  the  husband  when  the  dower  has  not  been  paid;  but 

u  if  the  dower  has  been  paid,  she  cannot  be  removed  without  her 

"  husband's  consent."  Theeffectef  this  is  thatjif  the  titrie  has  come 

when  the  husband  is  entitled  to  possession  of  his  wife,  she  cannot 

without  hte  consent  be  removed  by  her  parents  to  a  distant  place. 

Here,  however,  it  appears    by   the  return  that  the  wife  is  not 

an  adult,  and  that  the  dower  has  not  been  paid. 

According  to  the  statement  of  Assa  Bibi  in  her  affidavit  she 
has  always  resided  at  Calcutta,  and  I  think  I  may  assume  in 
the  absence  of  anything  to  lead  to  a  contrary  inference  that  she 
was  or  may  have  been  married  there. 

If  so,  it  is  probably  the  case  that  had  she  gone  from  Bundari 
openly,  she  should  have  had  a  right  to  take  her  daughter  to 
Calcutta  and  keep  her  there  until  she  attained  the  age  at  which 
her  husband  could  claim  her.  In  Baillie's  Mahomedan  Law,  page 
435,  there  is  some  discussion  as  to  the  place  of  "  hizanut"  where 
young  children  may  be  kept.  Jewa  Sallay  has  not  attempted  to 
raise  the  question  whether  Assa  Bibi  has  a  right  to  the  custody 
of  Khatija  in  Calcutta,  by  confessing  the  facts  set  out  in  the 
return  and  seeking  to  avoid  the  effects  of  them  by  stating  cir- 
cumstances to  shew  that  Calcutta  is  not  a  place  to  which 
Assa  Bibi  ha4  a  right  to  remove  her  daughter.  He  does  not 
allege  that  Calcutta  was  not  the  home  or  place  of  residence 
of  Ismael  Assanji  or  Assa  Bibi  at  the  time  of  .the  marriage. 
Mr.  Woo  droffe  referred  to  a  passage  in  Baillie'a  Mahomedan 
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Law,  page  54,  where  it  is  said,  "  When  a  husband  has  paid  down        187° 
"  the  dower  and  calls  upon  a  Judge  to  order  his  wife  to  be  deliver-       jN  ms 
u  ed  up  to  him,  and  her  father  declares  that  she  is  too  young,  and  -J^*1™**^* 
"  unfit  for  a  man  and  unable  to  bear  his  embraces,  while  the 
(C  husband  maintains  that  she  is  quite  fit  and  able,  then,  if  she  is 
a  person  who  usually  goes  abroad,  the  Judge  is  to  compel  her 
appearance  before  him,  and  to  determine  for  himself  as  to  her 
competency ;  but  if  not,  he  should  direct  a  woman  in  whom  he 
"  can  confide  to  inspect  her  and  should  order  her  to  be  delivered,  * 

or  not  to  be  delivered  to  lier  husband  according  as  they  may 
report  her  to  be  competent  or  incompetent."  He  contended  that 
Khatija  being  now  before  the  Court,  the  Court  might  direct  an 
enquiry  and  order  Khatija  to  be  delivered  to  her  husband  if 
she  should  appear  to  have  attained  tbe  age  of  puberty.    But 

it  appears  to  me,  that  if  the  husband  seeks  to  have  his  wife 
delivered  over  to  him,  he  has  a  remedy  by  a  suit  for  that  purpose. 
The  only  question  upon  the  return  to  the  writ  of  habeas 
corpus  is  whether  the  custody  is  legal. 

I  am  of  opinion  that  on  the  materials  before  me,  I  must 
assume  that  Khatija  Bibi  has  not  attained  the  age  of  puberty ; 
secondly,  that  the  dower  has  not  been  paid  or  tendered ;  thirdly, 
that  there  is  nothing  to  shew  that  Calcutta  is  not  a  place  in 
which  her  mother  is  entitled  to  keep  her  until  the  time  shall 
come  when  her  husband  will  have  a  right  to  demand  to  have 
her  delivered  up  to  him.  The  conclusion  is  that  she  must  be 
taken  to  be  legally  and  properly  in  the  custody  of  her  mother, 

and  I  therefore  order  that  she  be  taken  back  to  the  place  from 
whence  she  has  been  brought. 

Application  refused. 
Attorney  for  Jewa  Sallay :  Mr.  Carapiot. 
Attorney  for  Assa  Bibi :  Mr.  Fink.  * 
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NAWAB    MAHOMED  AMBBNOODEEJT  KHAtt  (Difbkd- 
a»t>  v.  MOOEUFFtTR  HOSSEIN  KHAN  (Plaintiff.) 

ON  APPEAI*FROM  THE"  HIGHOOUBT  OF  JUDICATURE,  NOBTH 
j™2&  WESTERN  PROVINCES,  AGRA. 

I  PractiQe—dot  FZTIo/1859  ,•.  2— ifa&oing  objection  to  Oowti  below,  effect  of 

on  Appeal— Form  of  decree  against  widow  in  poseeeeiofk  qfmtate  a$  ia&rity 
for  dower, 

Where  a  party  Baa  a  good  objection,  snoh  as  an  absence  of  tender  before  rait,  to 
nrge  to  the  prosecution  of  a  wit,  his  omission  to  do  so  in  the  first  instance  iar 
fatal  to  bit  availing: himaelf  of  it  ae  ah  objection  on  appeal. 

Where  a  woman  is  in  possession  of  her  husband's  estate  as  security  for  unpaid 
dower,  the  proper  decree,  in  a  suit  against  ber  for  possession  by  the  heir,  is' a  de- 
tree  for  po8 session,  subject  to  the- amount  due,  wattnadirection  for  an  account  na- 
to  mesne  profits  received  by  her. 

A  Mahomedan  died,  leaving  araojig  others, a  wideband  a  sister  entitled  tfrsfcarew- 
in  bis  estate.  The  widow  got  possession  of  the.  whole-.  The  sister 'died  \  and  after 
ber  death, ber  busband,on  behalf  of  himself  and  grandson,8ued  the  widow  to  obtain 
the  shares  to  which  tbe  deceased's  sister  was  entitled,  and'  obtained  a  decree  for 
payment  of  the  same  after  satisfaction  of  the  widow's  lien  for  dower,in  certain  pro- 
portions to.  himself  and  grandson.    The  husband's  interest  in  tbe  decree  was  subse- 
quently confiscated  by  Government  for  baying,  taking  part  with  the  enemy  in  the) 
mutiny.    He  subsequently  died,  leaving  his  grandson.,  The  widow  died  during  the 
mntiny,and  her  brother  was  put  into  possessiborqf  the~property,by  the  Government 
as  her  heir.  The  grandson  now  sued  the  'widow's  brother  to  recover  his  own  and. 
has  grandfathers  share,  alleging  that  the  Hen  f or  dower  had  been  satisfied.    H&d,, 
the.  suit  was  not  barred  by  Act  VIII  of ;  1869,  section  2. 

This  was  an  Appeal  from  a  decision  of  the  High  Court,  Agrar 
dated  18th  February  1867,  affirming  a  decree  of  the  Principal 
Sadder  Ameen  of  Sh&hjeH&npolre. 

The  suit  was  brought  by  the  respondSent  to  obtain  possession 
of  a  share  of  some  landed  property  formerly  belonging  to  one 
Nawab  Ali  Khan,  and  which  had  been  taken  possession  of  by 
the  Nawab's  widow  as  security  for  her  dower. 

*  Present  :--Ths  Bight  Hon.  Lord  Cairns,  Sib  Jambs  W.  Colvob,  Sir  B. 
Pbtiluxorb,  Sir  Joseph  Napijr,  and  0ia  Lawrence  Peel. 
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The  facts  Were  ns  lollaws: —  1870 

"■■■■  ■  ■       ■     ■  ^ 

Nawab  Ahmed  AH  4ied  in    January    1853,  leaving  a  widow;      Nawab 
Munsab  Begum,  entitled  by  law  to  one-fourth  ;  an  uncle,  Seela-  Ambbnoopebx 
taatoolah,    entitled   by  law  to  another  one-fourth ;  and  a  sister,       **** 
Omrao  Begum,  entitled  by  law  to  one-half.  Moobuifu* 

The  Widow  chiming  the  whole  estate,  which  claim  appeared      k*ax. 
at  first  to  have  been    submitted  to  by  the  .other  heirs,  made  a 
gift  of  two  of  the  tillages  to  the  sister,  who  accepted  them. 

The  sifcie*  died  in  November  1863,  leaving  a  husband,  Gholam 
•Hossein  Khan,  and  one  grandson,  the  respondent,  her  sole  heirs  ; 
*nd  the  gift  of  the  two  villages  by  the  widow  was  confirmed 
in  favor  of  the  respondent. 

In  February  1854  disputes  arose,  and  Grholam  Hossein  Khan 
on    behalf   of  himself  and  the  respondent  as  heirs  of  Omrao, 
*tted  the  widbw  fort  three-fourths  of  the  estate  of  the  Nawab. 

T?he  wido*r  defended  the  suit  on  the  grounds  of  her  being 
solely  entitled-;  Of  the  plaintiff's  being  at  any  rate  not  entitled 
to  more  tiham  one-half ;  and  of,  her  having  an  unpaid  claim  for 
dower,  for  the  payment  of  which  she  wsa  entitled  to  retain 
possession. 

That  litigation  resulted  in  a  decree  of  the  S udder  Court,  dated 
the  14th  February  1857,  declaring  Gholam  Hossein  Khan  and 
the  respondent  entitled  to  one-half  of  the  Nawab's  estates  ;  but 
that  as  the  widow  had  a  claim  of  rupees  10,000  for  unpaid  dower, 
she  was  entitled  tea  lien  an  the  shares  of  these  parties  until  they 
had-  paid  their  share  of  the  dower. 

The  decree  recognized  the  shares  of  Gholam  Hossein  Khan 
and  the  respondent  to  be  respectively  three-fourths  and  one- 
fourth  of  the  moiety* 

The  Indian  rebellion  having  broken  out,  and  Gholam  Hossein 
Khan  having  taken  a  prominent  part  as  an  enemy  of  the  Eng- 
lish Government,  his  property,  including  his  rights  under  the 
decree,  was  seized  and  confiscated. 

During  the  rebellion,  the  widow  of  Nawab  Ali  Khan  died,  and 
Government  took  possession  of  the  estate. 

In  May  1861,  the  appellant,  who  was  a  brother,  of  the  widow, 
and  no  relation  of  Gholam  Hossein  Khan,  but  faithful  to  the 
English  rule,  obtained  the  land  belonging  to  the   Nawab  which 
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1870       the  Government  had  taken  possession  of,  the  Government  giving 
N  awab      them  to  him  as  her  heir,  and  paying  oner  the  mesne  profits  receiv- 
Amkbnoodkem  ed  by  them  since  the  widow's  death. 

K£**  On  the  23rd  of  July  1 864  Gholam    Hossein    Khan   died,  the 

Moozuffur  respondent  being  his  sole  heir-at-law,  and  oo  the  29th  August 
Kkam.  1864,  the  respondent  brought  the  present  suit  against  the  appel- 
lant, stating  the  former  litigation,  the  appellant's  right  having 
been  declared  subject  to  the  widow's  right  of  lien,  the  amount 
of  dower  due  having  been  paid  off  from  the  mesne  profits  and 
otherwise,  and  the  death  of  his  grandfather,  and  claiming  from 
the  appellant  the  shares  to  which  the  respondent  and  his 
grandfather  were  entitled. 

The  Government  was  not  originally  made  a  p*rty  defendant, 
but  questions  having  arisen  as  to  whether  the  respondent's 
rights  had  not  also  been  confiscated  for  rebellion,  the  Govern- 
ment was,  on  petition  of  the  respondent  as  plaintiff,  made  a  party 
to  the  suit,  and  the  question  as  to  whether  the  Government  or 
the  respondent  were  entitled  resulted  in  a  decision  that  there 
had  been  no  confiscation  of  the  respondent's  rights. 

On  the  16th  June  1865,  the  respondent  was  allowed  to  sue  inr 
forma  pauperis. 

The  appellant  in  his  written  statement  relied  on    the    follow  * 
ing  defences  : — 1st,  that  the  suit  was  barred  by  the  law  of  limit- 
ation, the  Nawab  having  died  in  January  1853,   and  the  order  to 
sue  informd  pauperis  being  in  June  1865  ;   2nd,  that   the  res- 
pondent had  not  deposited  the  dower  money  found  due   by  the 
former  decree  ;  3rd,  that  he  had  not  paid  the  costs,  &c. ;  4th, 
that  he  had  not  deducted  the  value  of  the    two    villages    com- 
prised in  the  gift  from  the  widow  ;  5th  that  the    mesne    profits 
of  the  estate  had  been  employed  in  building  a   mosque  and  cem- 
etery   according    to   the  deceased's  will,  and  in  expenses ;  6th, 
that  the  account  of  the  mesne  profits  stated  in    the    plaint    was 
incorrect. 

The  Principal  Sudder  Ameen  held  the  respondent  entitled  to 
his  own  share  (i.e.  8-4ths)  of  the  moiety  to  which  his  grand- 
mother had  been  entitled,  refusing  relief  in  respect  of  Gholam 
Hossein  Khan'  s  one-fourth,  it  being  confiscated,  and  declared  the 
respondent  entitled  to  possession  on  payment  of  rupees  3, 750,his 
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share  of  the  dower  rfebt    No  acoount-of  mesne  profits  received !!Z2 — 

was  directed  or  taken,  but  the  Principal  Sudder  Ameen  found    ^o«d 
that  the  alleged  payments  of  charges  for  the  mosque,  &c,  were  ammnoodmn 
not  proved.  *• 

The  now  appellant  appealed  to  the  High  Court  on  the  grounds  :  ug£jjj£<* 
1st,  that  the  suit  was  barred  by  lapse  of  time  ;  2nd,  that  it  was  Khan. 
barred  by  section  2  of  Act  VIII  of  1859 ;  3rd,  an  objection 
as  to  partial  relief  which  it  is  unnecessary  to  refer  to  ;  4th,  that 
a  conditional  decree  for  possession,  subject  to  payment  of  the 
dower  money,  was  not  right  in  the  absence  of  actual  tender 
of  dower  ;  5th,  that  the  two  villages  mentioned  in  the  gift 
should  have  been  deducted  ;  6th,  that  the  appellant  should  have 

had  costs. 

A  counter-objection  by  the  respondent  as  to  dismissing  h& 
claim  for  his  grandfather's  share  was  unsuccessful,  and  need  not 
be  referred  to. 

The  High  Court  (Ross  and  Pearson,  J  J.)  held  that 
as  to  limitation  there  was  no  bar,  the  widow's  possession 
not  being  adverse  ;  that  as  to  the  objection  under  section  2 
of  Act  VIII  of  1859,  there  being  claims  set  up  by  govern- 
ment, it  could  not  prevail,  although  so  far  as  against  the 
heir  of  the  widow  the  suit  might,  without  tender  of  the  dower 
money,  be  considered  superfluous  and  technically  incorrect.  As 
to  the  objection  that  the  tender  should  have  preceded  the  suit, 
they  held  that,  if  that  had  been  taken  before  the  Court  of  first 
instance,  it  might  have  affected  the  question  of  costs  only  on 
appeal.     They  dismissed  the  appeal. 

The  defendant  having  appealed  to  Her  Majesty  in  Council. 

Mr.  Leitk  appeared  for  the  appellant,  Mr.  Jiackiwn.  Q.  C, 
and  Mr.  Edwards  for  the  respondent. 

Mr.  Leith. — There  are  several  objections  to  the  suit  :  1st, 
the  plaintiff  had  no  title  in  consequence  of  the  confiscation  ; 
2nd,  if  he  had  any  title,  his  right  to  possession  was  subject  to 
the  condition  precedent  that  he  should  pay  the  dower.  [Sis 
L.  Pbbl. — If  the  widow,  having  a  right  to  dower,  was  in  posses- 
sion, would  she  not  pay  herself   off?      Lord  Cairns.— Is  it 
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1870       Mahomedan  law  to  pat  a  -widow  in  possession  as  a  mortgagee 

Nawab      when  she  has  a  claim  for  dower  ?    Mr.   Mackison— No — Amee- 

Mihomed     roonisea  v.  Mooradoonissa  (1).]     It  is  a  primary  charge  on  the 

AMEBNO0BKIN  \    /   J  r  J  o 

Khan        estate,  and  she  is  entitled  to  take  possession.     The  decree  is  that 

Moozotfub  they  are  not  to    onst   her  from  her    lien  while  the  dower   is 

Homein     unpaid.     [Lord    Cairns. — How    does  it  appear   she  was    not 

Khan.  ^^ 

paid  ;  surely  it  must  be  a  matter  of  account  ?]     Th*re  is  no 

cross-appeal.  The  suit  was  a  simple  action  of  ejectment  for  three- 
fourths.  [Sib  J.  Colvilb. — The  plaintiff  comes  into  Court  and 
says, '  by  receipt  of  the  rents  and  profits  you  have  been  paid  off.' 
Loed  Cairns. — There  ought  to  have  been  an  account.]  The 
Court  thought  that  by  Mahomedan  law  she  was  entitled  to  posses- 
sion :  in  the  absence  of  a  prior  tender,  the  suit  should  have  been 
dismissed  with  costs.  The  property  was  vested  in  the  Govern- 
ment. Before  this  suit  the  rights  of  the  plaintiff  as  against  the  Go- 
vernment should  have  been  determined,  and  having  established 
his  rights  in  law,  he  ought  to  have  tendered  the  money  due  for 
dower.  It  was  in  consequence  of  the  appellant's  objection  that  the 
Government  was  made  a  party ;  the  suit  in  fact  results  in  a  repe- 
tition of  the  decree  in  the  former  suit,  and  is  bad  under  the  Civil 
Procedure  Code  (2).  The  learned  counsel  then  commented  on 
the  evidence  as  to  there  having  been  confiscation  of  the  respond- 
ent's rights. 

Mr.  M aekison,  Q.  C. — We  seek  not  only  to  dismiss  the  appeal, 
but  also  to  have  the  decree  varied  by  getting  an  order  for 
an  account.  [Sir  J.  Colvile.  How  can  you  do  so  without 
a  cross-appeal  ?]  We  hope  to  be  allowed  this  indulgence.  The 
law  in  giving  a  right  to  jatu  property  in  satisfaction  of  dower 
limits  such  taking  to  the  amount  of  the  claim — Ameeroonissa  v. 
Mooradoonissa  (1).  That  case  gave  such  a  decree  as  might  be 
followed  here  by  giving  us  leave  to  sue  for  mesne  profits.  [Lord 
Cairns.— The  appellant  says  :  1st,  that  the  suit  is  not  neces- 
sary ;  2nd,  that  there  was  no  deposit ;  and  3rd,  that  the  plaintiff's 
rights  were  confiscated.  The  appellant  himself  in  his  own 
^written  statement  denies  that  Government  has  any  title.]     The 

(1)  *  Moore's  I.  A.,  211.  (2)  Act  VIII  of  1859,  section  2. 
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suit  was  properly  framed  ;  and  even  if  the   objections  bad  i  any       X870 
weight  in  them,,  it  would  simply  be  a  question  of  costs.  Nawab 

Mr  Leith  in  reply. — The  suit  should  not  have    been  brought.  AMJBbsoodmn 

There  was  a  bar  until  the  orders  for    confiscation  were  set  aside*        &hak 

v. 

Their  Lordships   then  delivered  the  following    judgement  :—    Moozotfur 

In  this  case,  so  long  ago  as  the  year  1855,  the  widow,  who  Khan. 
has  been  termed  in  the  proceedings  the  Begum,  was  by  a  decree 
of  the  Court,  put  into  possession  of  the  property  of  her  husband, 
in  order  to  obtain  by  that  possession  payment  of  her  dower, 
which  was  fixed  by  the  decree  at  a  sum  of  rupees  10,000 ;  and 
she  during  her  life-time,  and  after  her  death,  her  heir,  who  is 
the  present  appellant,  have  continued  in  possession  qf  the  proper- 
ty ever  since  that  time. 

What  ever  might  have  been  the  presumption  as  to  payment  by 
means  of  possession  at  the  end  of  a  year  or  two  years  after 
possession  was  taken,  certainly  at  the  end  of  fifteen  years  there 
would  be  a  very  strong  presumption  either  that  payment  of 
rupees  10,000  had  been  effected  by  means  o£  the  possession,  un- 
less (as  does  not  appear  to  have  been  the  case)  the  value  of  the- 
property  was  extremely  inconsiderable,  or  at  all  events  that 
justice  would  not  have  been  done  unless  an  account  were  taken 
for  the  purpose  of  seeing  whether;,  by  means  of   possession  pay 

nsent  had  been  effected* 

Therefore,  when  the  present  plaint,  out  of  which  this  appeal 
originates,  was  brought  before  the  Court  the  course  to  be  taken, 
according  to  our  ideas  of  what  is  proper  to  be  done  in  such  a 
case,  would  have  been  to  have  directed  an  account  (which  indeed, 
was  asked  by  the  plaint),  for  the  purpose  of  seeing  what  had 
been  the  amount  of  receipts  by  the  Begum  and  her  heir  during 
the  time  they  were  in  possession,  and  of  finding  whether  she  had, 
in  point  of  fact,  been  overpaid  her  dower,  and  in  that  event, 
making  her  heir  repay  the  difference  ;  or,  if  it  was  found  that 
she  had  been  underpaid,  to  order  the  plaintiff  in  the  suit  to  pay 
the  difference  as  the  terms  of  obtaining   possession  of  the  estate. 

Now,  that  has  not  been  done  ;  but  the  plaintiff  has  been 
ordered  to  pay  the  exact  sum  representing    that    proportion  of 

the  whole  of  the  dower  of  the  Begum  which  corresponds    to  the 
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WO       share  of  the  estate  which  he  claims.  If   an  appeal    had   be  en# 

Nawab      brought,  not  by  the  appellant  but  by  the  respondent,  complain- 

Mahomed     fag  that  scant  justice  bad  not  been  done  by  that  form  of  decree* 

Khak       their  Lordships  would  have  been  nnder  the  necessity  of  cons  ider- 

M     u  rum  *n#  Aether  there  had  not  been    miscarriage  of    the  Court,    and 

Hombin     whether  less  of  justice  had  been  done  to  the    plaintiff   in    India 

0       than  ought  to  have  been  done  to  him. 

But  no  such  appeal  has  been  brought.  The  form  of  the 
decree  abroad  has  dismissed  the  whole  of  the  plaint,  except  that 
part  of  it  in  respect  of  which  relief  has  been  given,  and  there- 
fore  has,  in  effect,  dismissed  the  plaint  so  far  as  it  asked    for  an 

account  of  mesne  profits. 
There  has  been  no  appeal  against  that,  and  their    Lordships, 

with  some  regret,  find  that  in  disposing  of  this  appeal,  they  are 

unable  even  to  leave  open  the  question  of   whether    in   India  a 

decree  could  hereafter  be  made  for  an  account  of  mesne      profits 

But  now,  turning  to  the  grounds  of  complaint  made  by  the 
appellant  with  regard  to  this  decree,  their  Lordships  find  them 
to  be  these : 

The  appellant,  in  the  first  place,  complains  that  this  second 
suit  was  unnecessary,  and  that  the  respondent,  resting  upon 
the  former  decree,  the  decree  of  1855,  might,  on  tendering  his 
share  of  the  dower,  without  more  have  obtained  possession  of 
his  share  of  the  estate.  It  is  sufficient  on  that  point  to  observe, 
that  when  brought  into  Court,  the  appellant  assumed  no  such 
attitude  ;  on  the  contrary,  he  contested  the  whole  right  of  the 
respondent ;  and  although  if  he  had,  upon  being  brought  into 
Court,  said  to  the  respondent,  that  the  only  complaint  he  had 
was  that  the  suit  was  unnecessary,  and  that  on  receiving  his 
share  of  the  dower  he  would  be  ready  to  give  up  possession* 
such  an  argument  might  have  been  urged  as  now  that  the  suit 
was  unnecessary ;  their  Lordships  think  that,  after  the  resistance 
offered  by  the  appellant  to  the  suit  in  India,  it  is  impossible  for 
him  now  to  take  an  objection,  which  after  all  is  only  an  objec- 
tion on  the  score  of  costs. 

The  next  objection  is  of  the  same  kind.  The  appellant  com- 
plains that,  before  instituting  this  suit,  the  plaintiff  in  the  suit 
should  have  settled  with  the  Government,  or  the  agent  of  the 
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Government,  the  question  whether  there  had  been  any   confisca        1870 
tion  of  the  property  of  this  respondent.     That,  again,  is  simply  a      Nawab 
question  of  costs.     It  is  simply    that  a  plaint  with    a   greater  AM*BA*^*DB  n 
amount  of  costs  has  been  thrown  upon  the  appellant  than  would       Khah 
have  been  thrown  upon  him  if  these  preliminary  proceedings  had    Moozufpdr 
been  taken.     Their  Lordships  are  not  prepared   to   say  that  the     ^^,,f 
form  adopted  was  an  improper  form,  or  that  it  was  by  any  means 
inconvenient,  in  proceedings  for  the  recovery  of  this  property,  in 
the  same  suit  to  call  on  the  Government  Collector  te  clear   away 
any  cloud  upon  the  title  that  might  exist  by  reason  of  the  argu- 
ment that  the  confiscation  awarded  against  Hossein  Khan  might 
extend  to  the  property  of  the  present  respondent. 

The  next  objection  made  by  the  appellant  is  that  the  money — 
the  rupees  3,750 — was  not  tendered  before  this  suit  was  instituted. 
Their  Lordships  think  that  the  decree  has  done  full  justice  to. 
the  appellant  on  this  score.  The  decree  has  ordered  payment  to 
be  made  as  the  terms  of  the  respondent  obtaining  possession  of 
the  property.  Then  as  to  the  claim  for  some  expenditure  upon 
a  mosque,  that  was  hardly  urged  at  the  bar  before  their  Lord- 
ships ;  and  no  right  whatever  is  shown  to  add  that  sum  by  way 
of  charge  upon  the  estate  before  the  estate  is  given  up.  Then 
as  regards  the  two  villages  which,  it  appears,  were  given  to  the 
present  respondent  by  the  Begum,  it  is  said  that  those  villages 
ought  to  have  been  taken  into  account  in  diminution  of  the 
share  of  the  property  awarded  now  to  the  respondent.  Their 
Lordships  are  unable  to  see  how  that  could  properly  be  done.  It 
is  scarcely  credible  to  suppose  that  when  those  two  villages 
were  made  over  by  the  Begum  to  the  present  respondent,  the 
Begum  intended  to  make  them  over  simply  as  liberating  them 
from  her  claim  and  security  for  dower,  for  that  is  the  result  that 
would  arise  from  the  view  taken  by  the  appellant.  They  were 
made  over  by  the  Begum  to  the  respondent,  apparently,  by  way 

of  gilt,  and  if  so,  they  must  have  been  made  over,  not  out  of  the 
portion  in  dispute,  but  out  of  the  other  portion  of  the  estate  to 
which  the  Begum  was  entitled. 

Under   these   circumstances,  their  Lordships  are  of  opinion 
that  the  appeal  fails  on  all  the  grounds  urged  by  the  appellant^ 
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WO       and  all  they  can  do  with  it  is  humbly  to  recommend  Her  Majesty 
Nawab      to  dismiss  it  with  costs. 

MAHOMBD  .       . 

▲HKBNooDiiN  Appeal,  atsmissea* 

Khaa 

MooaipFOTi       Agent  for  appellant  :  Mr  Wilson. 

HOASBIH 


Kb  an. 


Agents  for  respondent :  Messrs.  J<m*9  and  Blaxland. 


p.  C.«      RUKNADAWLA    NOWAB  AHMED   ALI    KHAN  (Plajw- 
J-J£722.        TI*F)  «•  HUJRDWARI  MULL  urn  abothbb    (Defendants). 


ON  APPEAL  FROM  THE  SUDDER  DEWANNY  ADAWLUT,  NOR- 

TH-WESTREN  PROVINCES. 

Benami  Purchase  in  Child* *  Name--Per8vmvptionr— Creditors  Clcrimingagainsi 

BewTrri-holder— Strictness  of  Proof.- 

Although  a  purchase*  by  a  Mahometan  with  his  own  money  of  an  estate  in  the 
name  of  his  son  raises  a  presumption  of  the  son's  name  being  used  benami  for  his 
father,  proof  that  the  father's  object  was  to  affect  the  ordinary  rale  of  succession  as 
from  him  to  that  property  is  sufficient  to  give  as  respects  strangewa  title  to  the  son 
independent  of  and  adverse  to  the  father* 

Where  bond,  fide  creditors  of  the  ostensible  owner  of  property  are  claimants  on 
that  property,  the  Court  will  require  strict  proof  on  the  part  ef  anyone  see&imj  to 
have  it  declared  that  he  held  it  only  benami. 

This  was 'an  appeal  from  a  decision  of  Messrs.  Pearson  and 
Spankie,  Judges  of  the  Sudder  Dewanny  Adawlut  at  Agra, 
dated  the  15th  June  1866,  dismissing  a  special  appeal  from  the 
decision  of  Mr.  Becher,  the  Jndge  of  Seharunpore,.  of  the  3rd 
November  1865,  affirming  a  decision  of  Rai  Sukhbw  Lai, 
Principal  Sadder  Ameeu, 

The  original  appellant  had  three  sons— Rahmat,  Makmnd,  an J 
Mahfuz. 

In  1832,  the  appellant  took  from  one  Bhawani  Prasad  a  con- 
veyance by  way  of  mortgage  of  mauza  Bhansi,  in  the  name 
of  his  two  elder  sons  (minors),  whose  names  were  registered  as 
owners. 

*  Present :  Right  Hon.  the  Master  of  the  Rolls,  Lord  Romilly,  Sat 
-Juan  W.  Coltoe,  Sie  Joseph  Napiee,  and  Sib  Lawrence  Peel. 
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In  1836,  the  second    son    having    died,  the  name  of  the  third        WO 
son  was  substituted  as  owner  in  his  place.  ruknadawla 

In  1841,  the  appellant  bought,    in  the  name  of  his  eldest  son  Ah^u 
Bahmat,  the  mauza  Babri.  Khan 

These  are  the  two  mauzas  in  dispute.  Eubd^abx 

In  1857,  the  third  son  also    died,    and  the  father's  (the  appel-       Mull, 
lant's)  name  was  substituted   for   that  of  the  third  son  as  regis- 
tered o^ner  along  with  the  eldest  son  Bahmat.  • 

In  1857,  the  respondents  advanced  money  to  Bahmat  for 
which  he  gave  them  a  bond,  and  on  default  being  made  in  pay* 
ment,  the  respondents  sued  him  and  recovered  judgment. 

They  attached  under  the  decree  Bahmat's  interest  in  the 
estates  of  Bhansi  and  Babri.  Rahmat  died  shortly  afterwards, 
and  the  appellant  had  his  name  registered  as  sole  proprietor. 

A  claim  was  put  in  by  the  appellant  objecting  to  the  pro* 
perty  being  sold  in  execution  against  Rahmat,  on  the  ground 
that  his  deceased  son  had  no  interest  in  the  estate.  The  claim 
was  rejected. 

The  appellant  then  brought  this  suit  to  have  it  declared  that 
he  was  the  real  owner  of  the  estate,  alleging  in  his  plaint,  that 
the  property  had  been  taken  in  his  son's  name  "  on  account  of 
**  expediency,  and  because,  had  I  mad%the  purchase  in  my  name 
"  my  daughters,  who  by  custom  have  no  right  te  inherit,  might 
"after  my  death  claim  their  legal  shares ." 

At  the  trial,  the  evidence  was  conflicting  as  to  the  possession 
by  the  appellant  to  the  exolusion  of  his  son,  and  the  Principal 
Sudder  Ameen  held  that,  although  the  purchase  was  made  with 
the  appellant's  funds,  he  had  allowed  his  son  to  be  held  out  as 
ostensible  owner  of  the  estate,  and  could  not  now  dispute  that 
ownership  as  against  creditors.  He  also  held  that  the  son  had 
actual  beneficial  possession.  On  appeal,  the  Zilla  Judge  upheld 
the  decision>  deciding  the  case  on  the  ground  that  the  son's 
possession  having  been  actual  >  and  having  been  for  more  than 
twelve  years,  the  father  could  not  dispute  it. 

A  special  appeal  to  the  Sudder  was  presented,  on  the  ground 

that  the  purchase  was  by  the    father  in  his  son's  name,  but  with 

his  own  money,  and  so  the  possession  was  not  adverse  possession. 

The  Sudder  Court  rejected  the  appeal    on  the  ground  that  the 
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1Mb       appellant  himself  stated  that  the  reason  of  buying  in  his  son's  name 

^^owjuT1"4  was  *°  0U8*  ^s  daughters  from  claiming,  and  therefore  it  was  not 

Ahmed  Ali   competent  to  the  father,  the  Courts  below  having  found  in  favor 

Vm         of  the  son's  proprietary  and   usufructuary   possession,  to  claim 

Hubdwabi   the  estate  whether  the  father's  money  alone  was  or  was  not  used 

for  the  purchases. 

The  appellant  having  appealed  to  England,  died,  and  the  ap- 
peal was  revived  in  the  name  of  his  heir,  Azmat  Ali  Khan. 

Sir  Roundell  Palmer,  Q.  C,  and  Mr.  Leithior  the  appellant. 

The  case  is  one  of  a  purchase  by  a  father  in  his  son's  name, 
and  it  is  a  benami  transaction  with  no  presumption  as  to  its 
being  an  advancement  for  the  son — Gopeehrist  Gosain  v.  Oungar 
persaud  Gosain  (1).  The  same  rule  applies  in  Mahomedan 
as  in  Hindu  cases.— Rungu  Mai  v.  Buasidhur  (2),  Newazee 
Ferauah  v.  Mussamut  Atlussee  (3),  Mussamut  Beebee  Nyamut 
v.  Fuzl  Hossein  (4).  The  sole  question  is  who  paid  the  money  . 
there  is  no  doubt  that  in  this  case  the  father  did — Dhurm  Das 
Pandeh  v.  Mussamut  Shama  Soondri  Dibiah  (5). 

Mr.  Fields  Q.C.,  and  Mr.  Bell  for  the  respondents. — Admitting1 

that  benami  purchases  by  parents  in  the  names  of  their  children 
are  common«nd  recognised  by  the    Courts  in  India  and  in  this 

Court — Amanee  Tewaree  v.  Bai  Riighoo  Buns  Suhai  (6),  Copee- 
krist  Gosain  v.  Gungapersaud  Gosain  (1),  see  cases  cited  in  the 
note  (7) — it  is  a  presumption  only,  which  can  be  rebutted.  Here 
the  appellant  himself  admits  that  the  object  was  not  to  create  a 
trust  for  himself  which  would  have  left  the  property  to  go  to 
his  heirs  and  not  to  those  of  the  nominal  holder,  but  t° 
place  the  property  so  as  to  prevent  his  heirs-at-law  succeeding 
he  in  his  plaint  alleging  that  his  object  was  to  cut  out  his 
daughters.  This  is  not  such  a  benami  as  the  cases  relied  on 
contemplated :  there  is  in  fact  actual  property  in  the  son.     Even 

(1)  6  Moore's  I.  A.,  53.  (6)  3  Moore's  I.  A.,  229. 

(2)  6  Dec.,  N.  W.  P.,  147.  (6)  3  8el.  Hep.,  366. 

(3)  1  Scl.  Rep.,  31.  (7)  6  Moore's  I.  A.,  87. 

(4)  ?.  D.A.,  1869, 139. 
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if  the  fathers  admission  as  to  his  object  in  purchasing  in  his  son's  *Mfa 

name  could  be  disregarded,  the  Court  will,  where  bona  fide  credit*  tfowAS 

ore  of  the  nominal  owner  are  seeking    to    enforce    their    rights  Ahmed  Ati 

against  the  property,  watch  the  allegation  of  a  benatni  with  great  v. 

Mr  Leilh  in  reply. 

Their  Lordshifs   having  taken    time  to  consider,    delivered 

the  following  Written  judgment :— • 

The  Nawab  Ruknuchwalla,  the  original  appellant*  has  died 
pending  this  appeal,  and  is  now  represented  by  his  son,  the 
Nawab  Azmat  All  Khan,  The  original  appellant  will,  to  pre* 
vent  confusion  between  them,  be  called  the  Nawab  in  the  ob- 
servations of  their  Lordships  on  this  case.  This  appeal  is 
brought  from  a  decision  of  the  late   Sudder  Dewariny    Adawlut 

at  Agra,  affirming  a  decree  of  the  Judge  of  tbe'Zilla  Sahanm- 
pore,  who  had  affirmed  on  appeal  to  him  a  decree  of  the  Prin- 
cipal Sudder  Ameen  of  that  place,  dismissing  the  suit  of  the 
Nawab  against  the  present  respondents. 

The  respondents,  by  trade  bankers,  were  creditors  of  a  de- 
ceased son  of  the  Nawab,  named  Rahmat  Ali  Khan.  The 
debt  was  evidenced  by  an  instrument  in  writing,  in  the  usual 
form  there  of  a  bond ;  but  this  instrument  does  not  appear  to 
have  been  a  mortgage  bqnd  hypothecating  any  property  of  the 
debtor.  The  respondents  obtained  a  decree  in  the  Civil  Court 
of  Saharunpore  for  the  amount  of  their  demand  against  Rah- 
mat, who  died  before  execution  was  had  on  that  decree.  The 
respondents,  after  the  death  of  Rahmat,  proceeded,  agreeably 
to  the  law  and  practice  of  the  Court,  to  attach  the  property  of 
their  debtor,  in  order  to  obtain  payment  of  their  debt.  They 
were  proceeding  to  bring  to  sale  theproperty  which  is  the  sub- 
ject of  the  present  appeal,  when  the  Nawab  intervened  in  the 
execution  proceeding  as  an  objector,  claiming  the  whole  property 
as  his  own  absolutely,  and  stating  the  deceased  Rahmat  to  have 
been  merely  a  fictitious  or  benamt  holder  of  the  property  for 
his  father  the  Nawab.      The  Judge  oHhat  Court,  for  reasons 

which  it  is  unnecessary  here  to    state   6r    consider,    refused  to 

allow  the  Nawab  to  proceed  on  that  objection,  and   inferred  him 

76 
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• 
Ifl7°       to  a  regular  suit.    The  Nawab,  aoccordingly,  preferred  his  claim 

ItU,NowAatA  ^  a  c*v**  8U^  a8a"18*  the  respondents,  viz.,  the  original  suit 

Abmid  Ali  before  referred  to  in  the  Court  of  the  Principal  Sudder   Ameen 

Vv  of  Saharunpore.    The  properties  sought   to  be  recovered  are 

HuRDWAfti    named  respectively  Bhansi  and  Babri. 
Hull,  r  * 

The  whole  contest  in  this  suit  was  whether  Bahmat  held  these 
properties  benami  for  the  Nawab.  No  case  was  made  by  the 
Nawab  that  the  son  had  a  postponed  interest  or  estate  in  the 
property.  Such  a  case,  even  if  substantiated,  would  not  have  en- 
abled the  Nawab,  as  an  opponent  of  the  sale,  to  defeat  by  inter- 
vention thp  claim  of  the  creditors  wholly.  The  ordinary  modo 
of  coveyance  under  such  a  judicial  sale,  viz.,  of  the  right,  title, 
and  interst  of  the  debtor,  would  have  enabled  the  creditors  to 
realise  their  debts,  or  some  portion  of  it,  by  a  sale  of  the  interest, 
whatever  it  might  prove  to  be.  The  Nawab  instituted  no  suit 
to  protect  any  alleged  life  interest  in  himself  against  a  title 
derived  under  the  judicial  sale.  The  Court,  therefore  had  in 
the  Nawab's  suit  simply  to  decide  whether  he  had  proved  his  son 
Bahmat  to  have  been,  from  the  time  of  the  conveyance  to  Rah- 
mat  until  the  death  of  the  latter,  a  benami  holder  of  these  pro- 
perties for  the  Nawab. 

The  title  to  Bhansi  was  one  derived  originally  by  mortgage. 
The  owner,  Uzir  Ali,  mortgaged  this  with  fifteen  other  mauzas 
to  one  Bhawani  Prasad  for  a  certain  sum,  which,  by  a  second 
advance  and  charge,  amounted  to  26,400  rupees.  Bhawani  Prasad, 
as  the  Nawab  alleged,  sub-mortgaged  the  whole  sixteen  mauzas 
to  him  for  the  same  sum,  and  he,  according  to  his  statement, 
had  the  conveyance  taken  benami,  in  the  name  of  two.  of  his 
infant  sons,  of  whom  Bahmat  was  one.  The  other  of  these 
two  sons  died  young ;  on  his  death,  the  Nawab,  who  was  his 
heir,  substituted  another  son.  This  son  died  young,  unmarried, 
and  without  issue ;  his  father  was  his  sole  heir.  The  interest 
therefore  of  Bahmat,  if  real,  was  to  a  moiety  of  this  share  of 
Bhansi  originally  conveyed  to  the  two  sons.  The  title  to 
Babri  was  by  conveyance,  as  upon  an  ordinary  purchase,  for  a 
money  consideration,  and  the  conveyance  was  in  the  name  of 
Bahmat.  Some  contest  has  been  made  about  the  real  facts  of  this 
purchaso;  and  the  respondents  deny   that  it  was,  what  it  pur- 
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porta  to  have  been,  a    purchase    at    all ;    but  in  the  view  which       18^° 
their  Lordships  take  of  this  case,  it  will  be  unnecessary  to  advert  Bukhadawla 
further  to  this  head    of    contention,    or  to    distinguish  further  akmbd  Ali 
between  the  titles  of  the    respective  properties,  since  the  expla-      ^^ 
nation  of  the  Nawab  as    to    the  reason  for  the  conveyance  to  his    Hurdwaei 
sons  applies  alike  to  both  properties. 

The  case  made  by  the  Nawab  at  the  hearing  of  this  appeal 
before  their  Lordships  was,  that  the  funds  which  purchased 
both  properties  were  exclusively  the  funds  of  the  Nawab;  thats 
a  legal  presumption  thence  arose  that  tho  proprietary  right  was  . 
the  NawaVs  and  that  the-  respondents,  who  have  no  better 
title  than  that  of  Bahmat,  have  not  rebutted  this  presumption. 
The  counsel  for  the  Nawab  relied  on  the  case*  of  Gopeekriri 
Gosain  v.  Guugapersaud  Oosain  (1),  which  they  contended  had 
been  disregarded  in  the  decision  of  this  case  in  the  Courts 
below. 

Had  this  appeared  to.  their  Lordships  to  have  been  bo,  they 
must  necessarily  have  recommended  to.  Her  Majesty  to  reverse 
the  decisions  under  appeal,  since  the  law  as  to  benami  conr 
veyances  taken  by  a  father  in  the  name  of  a  son,  whether  in 
Hindu  or  Mahomedan  families,  should  be  considered  iu  all 
Courts  in  Tndia  as  conclusively  settled  by  that  decision. 

It  becomes  necessary,,  therefore*  to.  see  what  were  the  reaK 
grounds  of  the  decision  in:  the  Court  of  the  Principal  Sudder 
Ameen..  It  appears  to  their  Lordships-  that  that  Judge  found 
as  a  fact  that  the  Nawab  purchased  the  property  with  his  own 
funds ;  a  conclusion  which,  on  the  evidence  before  him,  and  in. 
the  absence  of  all  evidence  of  property  at  that  time  in  the  sons, 
their  Lordships  think  a  reasonable  and  proper  conclusion..  Had 
this  fact  received  no  other  addition  than  that  the  conveyance  was 
taken  in  the  names  of  the  Nawab's  sons,  the  case  would  have 
fallen  within  that  of  Gopeehrist  Gosain  v.  Gungapersaud 
Gosain  (1),  and  the  argument  for  the  appellant  must  have  pre; 
vailed  with  their  Lordships :  but  the  Principal  Sudder  Ameep. 
remarks,  and  relies  on  a  very  important  addition  to  these 
facts,  in  the  Nawab's  own    explanation   of  the    cause   of  the 

(1)  6  Mooie'e  I,  A.,  53. 
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wo conveyance  to   his    sons;    the    Court    thence  inferred   that  a 

Koenadawla  motive  existed  for  it  in    the    state    of    his  family,  the  existence 

Ahmxd  Ah  °f  daughters  and   his    desire,  as    expressed,  to  vary  the  rule  of 
Kha*      succession  between  sons    and    daughters    in  his.  family.     The 

Hubdwabi    Sudder  Dewanny  Adawlut  also,  in  their  judgment,  rely  on  these 
ULIto       additional  facts. 

If  the  conveyance  to  the  sons  was  designed  to  produce  an 
effect  theraf  ter,  by  changing  the  amount  of  shares  of  the  whole* 
property  on  a  succession  between  sons  and  daughters,  it  could 
not  be  designed  as  a  mere  naked  benami  conveyance,  because, 
as  Mr.  Bell  correctly  observed,  a  mere  benami  conveyance 
would  in  no  way  affect  such,  succession.  But  if,  as  the  Nawab 
himself  represented  the  transaction,  it  was  designed  to  affect  the 
daughter's  claims,  or  interests,  it  could  only  so  operate  as  a  real 
transaction ;  that  is,  by  a  conveyance  of  interest  to  the  sons. 
It  is  immaterial  in  this  case  to  consider  whether  the  legal  effect 
of  the  arrangement  would  be  to  confer  a  resulting  life  estate  on 
the  Nawab  or  not,  since  the  only  contest  made  in  the  suit  was 
whether  it  was  an  absolute  benami  transaction.  The  case 
admitted,  certainly,  of  being  viewed  thus,  that  the  conveyances 
were  merely  colourable,  to  be  treated  as  real  should  it  become 
necessary  to  defeat  a  daughter's  claim,  but  fictitious  as  between 
father  and  sons-  It  is  te  be  observed,  however,  that  this,  view 
of  the  case  was  not  presented  to  the  Judge  ;  and  if  it  had  been 
go  presented,  the  Judge  would  have  been  justified  in  declining* 
to  act.  on  such  an  allegation  of  fraud  against  creditors  of  the 
son  made  after  the  son's,  decease  in  favour  of  the  father,  alleg- 
ing his  own  fraud.  Their  Lordships,  therefore,  think;  that  the 
Pincipal  Sudder  Ameen  was  justified  in  regarding  the  whole 
evidence  before  him  as  not  sufficient  to  establish  the  case  of  benami 
ownership,  which  the  Nawab  advanced.  As  the  decision  under  re- 
view does  not  appear  to  conflict  with  any  rule  of  law,  ad  the  ques- 
tion decided  is  one  o{  fact,  as  the  decision  is  sustained  by  sufficient 
%  evidence,  and  establishes  the  claim  of  creditors  against  property 
of  which  their  debtor  was  allowed  for  many  years  to  have  at 
least  the  ostensible  ownership,  it  is  one  which  their  Lordships 
if ould  not  disturb,  unless  it  were  clearly  shown  to  be  wrong.  It 
is  the  duty  of  a  Court  of  Justice  in   snch  a  case  to  put  the  objee- 
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tor  to  the.  rights  of  creditors   founded,  on  apparent  ownership- to       *&K* 

etriot  proof,  of  his  objection ;  ha  must  recover,  if  at  all,  on  the  case  Rusnadawha. 

that  he  asserts.     It  would  be  easy,  if  such  vigilance  and  jealousy   ahmkd  am 

were  not  exhibited*  for  a  family  to  place  the  family  property  out       K^ 

of  reach  of  creditors.     If  the  father  became  indebted,  the  titular    Hubdwaki 

Mull 
right  would  be-  then    stated  to  have  conveyed  the  real  interest ; 

but  if  the  son  were  indebted,  then  the  claim  would  take  the  form 
to  which  this  suit  is  adapted.  Vipws  of  these  daggers  to  the  rights. 
of  creditors  seem  to  have  been  present  to  the  Courts  below ;  and 
in  the  present  ease  their  Lordfehips  are  unable  to  see  that  jeal- 
ousy ot  a  probable  fraud  has  induced  an  incorrect  estimate  of 
the  evidence.  Their  Lordships  will,  therefore,  humbly  advise 
Her  Majesty  that  Aw  appeal  should  be  dismissed  with  costs,. 

Appeal  dismissed. 

Agent  for  appellant :  M*.  Wilson. 

Agent  for  respondent :  Mr.  Oehme. 


[APPELLATE  CIVIL-l 


Before  Mr.  Justice  Kemp  and  Mfe  JusHe*  Glover.  1870 

a») v., MUSSAMAXINDIBJU  KUNWAB akd anojhw (Puxxrxm) .* 

Suit  by  BAversiQnere—iJxgutmntB  on  Appeal  <md  Review. 

A  daughter  succeeded, to  a  ahawof  her  faJfoeVa  estate,  andtoaasferred  Jt  in  fall 
property  by  a  formal  instrument  or  ikrarnaraa  dated  March,  1849,  to  her  grand- 
daughter, expressly  naming  her  and  treating  her  as  her  heiress:  the  transfer 
being  m  the  nature  of  a  release,  reserving  maintenance  and  other  advantages  *>• 

the  donor. 

Upon  the  application  of  the  granddaughter  before  the  Collectorior  the  muta- 
tion. c£  name*,  according  to  the  terms  of  theitownama,  the  reversioners  (crater*! 
heirs  of  the  father)  affected  to  contest  the  unauthorised  nature  of  the  alienation, 
bat  dropped  Aeir  opposition.  In  1857;  the  diaras,  or  alluvial  lands  attached  to 
the  estate,  were  perpetually  settled  with  the  grand-daoghter. 

•  Beview,  No.  245  of  1.869;  of  the  judgment  of  Mr,  Justice  Kemp  and  Mr.  Jus- 
tice. Gfcw,  dated.  t}w  28th  3vly  1S09,  iu  Ppodal  Appeal,  »oJf3*  of  1809. 
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SheomcEAT 

KUNWAB 

V. 
HUMAMAT 
I.NDIRJIT 
KVNWAB. 


1870  The  alienor  quarrelled   with  hor  grand- daughter,  and  in  1857  brought  a  suit 

Mussamat     against  her  to  set  asida  the  ikrarnanta,  upon  the  ground  of  the  non-performance 
B  aj  Kunwar,  of  a  condition  subsequent.    The  plaintiff  succeeded  in  the  first  Court,  bat  the  judg- 
ment was  reversed  (October  1868)  on   appeal  to  the  Zilla  Judge.    Pending  the  ap- 
peal the  plaintiff  died  (February  1868J,  and  the  reversioners  applied  to  be,  and 
were  admitted  as  her  heirs,  to  conduct  the  appeal. 

The  grand-daughter  remained  in  possession  from  the  date  of  transfer  until  1866 
when  she  died. 

In  April  1867  the  present  suit  was  brought  by  the  surviving  reversioner,  who 
claimed  to  be  entitled  to  rooover  possession  of  the  property  by  right  of  inheritance 
from  the  alienor's  father.  He  was  one  of  the  reversioners  who  had  been  admitted 
to  conduot  the  appeal  in  the  former  suit  upon  the  death  of  the,  alienor. 

Held  (on  special  appeal  and  review)  there  had  been  no  adverse  possession  ; 
the  instrument  enured  as  a  transfer  of  the  donor's  life-interest  only  j  the  Judgment 
in  the  former  suit  brought  to  set  it  aside,  did  not  bind  or  affect  the  reversioners, 
who,in  that  suit,merely  represented  the  interest  of  their  predecessor  the  tire-tenant. 

In  the  first  Court  an  issus  was  raised  whether  or  no  the  hearing  of  this  suit  waa 
barred  by  the  Law  of  Limitation.  One  of  the  grounds  of  appeal  to  the  Judge  waa 
that  the  Principal  S udder  Ameen  ought  to>  have  held  the  suit  barred  as  regards 
the  diaras  under  the  special  limitation  of  three  years  from  the  date  of  the  Collec. 
tor's  settlement.  The  Judge  did  not  notuse.  this  ground  in  his  judgment.  The  same 
ground  of  appeal  was  repeated  in  the  special  appeal  to  the  High  Court,  but  that 
Court  refused  to  entertain  it  for  the  reason  that  it  did  not  appear  to  have  been 
raised  in  argument  before  the  Judge  or  in  the  first  Court.  On  application  for  re- 
view, it  was  urged  that  the  Court  ought  to  hsrve  listened  to  this  gaound,  but  the 
Court  adhered  to  its  former  decision. 

Counsel  should  not  be  heard  to  re-argue  a  case  on  review  upon  the  same  points 
as  were  argued  in  special  appeal. 

The  plaint  (filed  SOth  April,  1867)  was  for  possession  and  col- 
lectorate  mutation  of  a  four-annas  share  of  certain  mauzas  and 
cfaur  lands,  by  right  of  inheritance  from  plaintiff's  materoaf 
grandfather ;  also  to  cancel  an  ikrarnama. 

The  estate  claimed  descended  from  Bakhuri  Sing,  who  died 
in  1219  B.  S.  (1812)  ;  his  heirs  were  four  daughters:  the  pedi_ 
gree  was  as  follows: 


f 


Baxhubi  Sing. 

_  i 


Siban  Kunwar 
died  childless. 


i 


i      : 1 

Ganesh  Kunwar.  Maheah  Kunwar,        Dnrga  Kunwan 

I  I  I 

Deoki  Nandan.        Baj  Kunwa*.      Kasi  Prasad  Sing— PhuntiflF 

I-  _        .    I  .  I 


Brij  Nandan  Sing.        Nand  Kunwar, 


a  daughter. 


Brij  Knnwar.  Defendant. 

The  right  of  tho  four  daughters  to  share  equally  their  father's 
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estate  had,  in  1245  B,  S.  (1838)  been  declared  by  a  decree  of  the       W° 
Sadder  Dewani  Ad&lut.    The  present  suit  related  to  the  share  of   Mussamat 
Mahes  Kunwar.     The  ikrarnama  complained  of  was  dated  18th  Baj  5?"** 
Chaitral256  F.  (26th  March  1849),  and  was  executed    by    (an.  Sheojiubat 
authorised  agent  of)  Mahes  Kunwar.     It  recited  that  the  four       L  "*R 
daughters  had.  in  pursuance  of  the  decree  of  the   Sudder  Court,   WrssAkAT 

•  Inbirjit 

taken  general  possession  of  their  father  s  estate  ;  that  certain  em-     Kuhwab. 
barrassments  had  occurred>  and  that    suits  had  to  be    brought 
for  possession  and  recovery  of  portions    specified  ;  that    Mahes 
Kunwar,  "  owipg  to  her  dotage,  is  incapacitated  and  disqualified 
from  managing  property  and    conducting  the    affairs  connected 
with  the  villages  and  Counts  with  reference  to    the    four-annas 
share,  as  there  is  no  permanency  to  this  borrowed  life,  and  as, 
besides  Nand  Kunwar,  her  granddaughter  by  a    daughter,  she 
has  no  other  lawful  heir."  The    instrument    then    makes    over 
and  conveys  the  four-annas  share,  stating  the  value  at  Co.'s  Rs. 
40j000,  and  makes  Nand  Kunwar  owner,  "on    these  terms,  viz. 
that  she  should  pay  to  the    creditors    of   Mahes    Kunwar    Rs. 
9,207-12  (as  scheduled),  should  recover  complete  possession  and 
get  herself  recorded  as  owner  of  all  the    lands  (described),  with 
the  exception  of  certain  mauzas  which  were  to    remain    in   pos- 
session of  Mahes  Kunwar  for  the    remainder  of    her   life  :  "  on 
her  death  Mussamat  Nand  Kunwar,  heiress  of  the  said  proprie- 
tress, shall  bring  into  her  possession"  the    last-named    mauzas,  / 
and  that,  beyond  taking  the  profits  for  her  life,  Mahes  Kunwar 
should  have    no     authority    to    incumber    or    alienate    or   in 
any  way  affect    those   mauzas,     which    (the    instrument    goes 
on  to  say), "  tho  said  heiress  shall,  after  tli3    death     of    Mahes 
Kunwar,  have  full  power    to    manage,    settle,     execute    deeds 
of  sale    or    gift,    or    otherwise     dispose    of      as    proprietress 
thereof,"  with  other  expressions  shewing  tho    intent  and  belief 
that  the  full  disposable  property  passed  to  Nand  Kunwar.     The 
instrument  concludes,   u  should  Mahes  Kunwar  in  future  violate 
the  terms  of  this  instrument  in  any  way,    such    violation    shall 
not  be  good  and  valid  in  Courts." 

The  ikrarnama  was  duly  registered  on  the    9th   April  of  the 
same  year. 

In  July  1849  (12th  Sraban  1256  F.)  Nand    Kunwar     applied   -     • 
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13T0  in  the  Patna  Coliectorate,  for  mutation  according  to  the  ikrar- 
McwAXAt    naina,  and  was  supported  by  Mahes  Kunwar.    The   rnbakari  of 

&AJ  KUNWA.B, 

filias  the  Deputy  Collector  recites,  inter  alia,  the  arrangement  as  to 
^uRwia*  a  portion,  and  u  that  after  the  death  of  the  afore-named  lady  the 
mm   ••         share  in  &c.  which,  under  the    conditions    of  the    ikrarnama, 

MUflSAMJT 

Ikdikjit     remains  in  the  possession  of  the  said  lady  shall  he  the  property 
KciofAR.    Q£  t^e  petitioner  4c.1*  The  rubakari  also  recites    that,    on   the 
90th  May,  a  petition  was  filed  by  Kasi  Prasad  Sing,  stating  that 
he  was  the  heir  of  Mahes  Kunwar  ;  that  the    said    lady   had  no 
authority  for  alienating  the    joint  ancestral  estate    to  any  other 
person,  and  praying  for  the  postponement  of  the    mutation  of 
names,  also,  that  a  notice  had  beea  issued  and    served    for   the 
objector  to  put  in  an  order  of  a  Civil  Court    within  fifteen  days 
prohibiting  mutation,  and  that  the   petitioner  and  Mahes  Kunwar 
had  put  in  answers  to  the  objection.    After  expiry  of  the  fifteen 
days,  the  objector's  claim  (not  being  further  heard  of)  was  f eject- 
ed, and  the  mutation  ordered.  This  order  was  not  appealed.  In 
April  1857,  the  diaras,  or  alluvial  lands,  attached   to  the  estate 
were  perpetually  settled  with  Nand  Kunwar,  as  representing  the 

four-annas  share.    There  was  no  appeal  from  or    attempt  to  set 
aside  this  settlement. 

Mahes  Kunwar  quarrelled  with  her    grand-daughter,    and,  in 
January  1857,  sued  her  to  set  aside  the    ikrarnama,    upon    the 
ground  that  the  conditions  had  not   been    complied    with*     In 
her  plaint  she  said,  inter  alia,  "  the  object  in    executing   the 
document  in  question  was  that  the  debts  due  to  the  creditors 
might  be  discharged,  and  the  estate  released,  and  that  no  dis- 
putes might  arise  on    the    death  of  the   client'1   (Mahetf  Kun- 
war).   The  plaint  alleged  that     no  debt  had  been   paid,  and 
that  the  donee  had  not  got  actual  possession  of  any  other  por- 
tiou  of  the  estate  than  the  diaras.     Mahes   Kunwar   succeed- 
ed in  the  Court  of  the  Principal   S udder  Ameen,   whose  judg- 
ment was  however,     reversed    by   the     Zilla  Judge    on    2nd 
October  1858.    Between  the  judgment  of  the  Court  of  first  in* 
stance  and  that  in  appeal,   Mahes  Kunwar,  the  appellant,  had 
died  (Febrauary  1858)  ;  whereupon,  the  nephews  (Kasi  Prasad 
and  Sheo  Dey  Narayan  Sing)  appointed  a  vakeel  to  represent 
them  in  the  appeal,  reciting  as   follows  ;  — 
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u  Whereas  it  is  necessary  for  us,  declarants,  to  file  a  petition       187° 

before  the  Judge  of  Patna,  to  represent  ourselves  as  heirs  in  the    Mussamat 

place  of  Mussamat  Mahes    Kunwar,    deceased,  in    the  appeal  of     J  ^^  ^ 

Mussamat  Nand  Kunwar,  Ac."    and  stating  their  object,  "  that  S|*™™AT 

the  said  pleaders  will  file  a    petition    to  represent  Mahes  Kun*         v. 

„      r  Mussamat 

war.  Ikdirut 

So  they  were  admitted  accordingly.  The  Appellate  Court  in  Kunwab. 
its  judgment  in  favor  of  Mussamat  Nand  Kunwar  and  againsfc 
the  surviving  nephew  and  representative  of  Mussamat  Mahes 
Kunwar,  deceased,  observed,  inter  alia,  "  In  the  deed,  the  alienee 
is  called  the  grand-daughter  and  only  heir  of  the  alienor, 
and  she  is  made  mistress  of  the  property;  and  though  she 
takes  the  incumbrances  with  the  property,  she  is  no  way  fet- 
tered as  to  how  or  when  they  are  to  be  paid  off."  And  the 
Judge  notes,  "  whilst  the  case  was  pending  in  appeal  the  plaintiff 
deceased,  and  is  now  represented  by  parties  claiming  to  be  her 
heirs."  Nand  Kunwar  continued  in  possession  till  she  died, 
in  1866. 

w 

In  April  1867,  the  surviving  nephew  filed  the  plaint  in  this 
suit.  The  plaint  states  his  .cause  of  action  to  have  arisen  upon  the 
death  of  Mahes  Kunwar,  February  1858,  refers  to  the  suit  of 
the  latter  to  annul  the  ikramama,  and  says — "  After  the  decease 
of  the  said  Mussamat  Mahes  Kunwar,  all  the  heirs  appeared  in 
that  case  in  appeal,  and  in  their  presence  the  claim  of  Mahes 
Kunwar  for  annulment  of  the  ikramama  was  dismissed;  but 
that  suit  did  not  involve  any  question  as  to  the  Mussamat  having 
no  authority  to  excute  the  invalid  ikrarnama,  nor  was  it  adjudi- 
cated upon."  A  defence  was  raised  on  behalf  of  an  alleged 
infant  daughter  of  Nand  Kunwar,  but  that  was  ultimately 
v  abandoned. 

The  issues  of  law  were  :  1st.  res  adjudicata;  2nd.  limitation* 
The  issues  of  fact  became  immaterial. 

Both  the  issues  were  decided  in  plaintiff's  favor  by  the  Princi- 
pal Sudder  Ameen.  There  was  an  appeal  on  the  ground  of  the 
previous  decision,  of  adverse  possession  and  limitation,  also  of 
special  limitation  of  three  years  from  the  Collector's  settle- 
ment.   There  were   other   grounds   upon   which  the  case   did 

not  ultimately  turn.    The    Zilla    Court  held    that    "   Mahes 

77 
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1870        Kunwar  sued  for  cancellation    of    the  agreement  on  the  specific 

Muibamat    ground  of  breach  of  conditions.  The  present  plaintiff  sues  as  heir 

Raj  KuawAB,  0f  Bakhuri  Sing  to  set  aside  the  agreement,  on  the  groand  that 

Shiomuiut   Mahes  Kunwar  had  no  legal  power  to    execute  it,  or  at  any  rate 

Kukwaa     . ^  vas  onjy  binding    on    her   during  her  life,    This  was  a  plea 

Mumamat    which  Mahes  could  not  put  forward,    and  which  therefore  could 

Kunwae.     not  ^aYe  ^>een  ©squired  into    in  the    former  suit.     The  plaintiff 
who  joined  in  that  suit  in  the  stage  of   appeal,  as  heir  to  Mahes 
Kunwar,  had  no  power  to  re-open    the  case  or  to  introduce  new 
pleas  arising  out  of  a  new  state    of    facts  not  existing  when  the 
suit  was  instituted  and  decided  in  the    first  Court."    The  Court 
also  held,  that  the  possession  of  Nand  Kunwar,  arising  in  the  life- 
time of  Mahes  Kunwar,   "  was  no   more  hostile  to    the    rever- 
sioner than  the  possession  of  a  farmer.     The  right  to  question  it 
arose  only  when  Mahes  Kunwar  died."     The  judgement  of  the 
lower  Court  was  affirmed.     The    defendant   came   up  in  special 
appeal  to  the  High  Court.    The  grounds  of  appeal  were,  besides 
the  res  adjudicata,  the  special  bar  of  three  years*  limitation  as  to 
the  diara  lands,  and  other    grounds  not  insisted  on  ;   "  that  the 
possession  of  Nand    Kunwar,    under    the    terms    of  the  ikrar- 
nama,  being    upon    her    right    as    heir,   and    as   such  clrarly 
adverse  to  the  widow  herself  as  well  as  to  the  reversionary  heirs 
the  plaintiff  was  bound  to    bring    an  action  within  twelve  years 
from  the  date  to  the  commencement    of    such  possession  ;"  and 
u  that  the    division   among  the    four    daughters    of    Bakhuri 
Sing,  being  in  the  nature  of  a  family    arrangement,   by    which 
each  got  an  absolute    interest    in  the  separate  share  allotted  to 
her,  and  that  arrangement  having  been  acquiesced  in  and  noted 
upon  by  the  plaintiff,  he  (the  plaintiff)    is  not  now  competent  to 
deny  the  absolute  proprietary  right  of  Mahes  Kunwar." 

The  case  was  argued  by  Mr.  Allan  and  Baboos  Krishna  Sa- 
kha Mooherjea,  Chandra  Madhab  Ghose  and  Kalimohan  Das 
for  the  appellants. 

Mr.  0.  Gregory  and  Baboo  Srinath  Das  for  the  respondent. 
The  judgement  recites  the  arguments  for  the  appellant.  It  was 
delivered  by 

Kemp,  J, — The  plaintiff,  special  respondent  before  us,  sues  to 
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recover  possession  of  a  four-annas  share  in  the  estateof  one  Bakhuri        1670 
Sing,  the  common  ancestor,  which  estate  was    held  by  the    aunt     Mubsamat 
of  the  plaintiff,  Mahes  Kunwar,    as  life-tenant ;  the    said  lady        ^J,WABf 
died  in  the  year  1265  (1858)  and  the  plaintiff,   on  the  allegation  Sheomubab 
that  in  that  year  the  succession  opened  out  to  him,  sues- to  obtain         v. 
possession  of  the  estate  mentioned  above.    The    defendants  are    Hjxsamav 

*  #  Indiejit 

the  heirs  of  Nand  Kun war;  the  grand-daughter  of  Mahes  Kunwar  :  BLuhwab, 
Ihey  allege  that  Mahes  Kunwar  tranaf erred  the  four-annas  share 
which  she  held  as  a  life-tenant,  by  an  agreement  dated  the  26th 
March  1849,  to  her  grand-daughter  Nand  Kunwar,  who  held  pos- 
session up  to  her  death  under  the  aforesaid  agreement,  and  died  iu 
the  year  1274  Fasli  (1867),  leaving  a  daughter,  Deorani  Kunwar, 
the  defendant  in  this.  case*.  Both  the  Courts  below  have  given 
the  plaintiff  a  decree.  The  points  taken  in  special  appeal  by 
the  senior  pleader  for  the  appellant,, Mr  Allan,  were,  first,  that 
the  suit  of  the  plaintiff  was  barred  under  section  2  of  Act  VIII. 
of  1859,  and  second,  that  it  was  barred  under  the  general  and 
special  law  of  limitation  ;.  and  the  junior  pleader  for  the  special 
appellant,  Baboo  Kalimohan  Das,. objected,,  that  as  the  property 
in  dispute  must  be  regarded  as  the  stridhan  of  the  aforesaid 
lady  Mahes  Kunwar,  she  had  a  complete  dominion  over  that 
estate,and  that  her  grant  of  the  estate  to  her  grand-daughter,  Nand 
Kunwar,  was  one  that  she  was  perfectly  competent  to  make,  and 
that  the  plaintiff,,  as  reversioner,  cannot  claim  possession,  of  that* 
estate,  which  must  devolve  on.  the  heirs  of  the  grantee. 

With  reference  to  the  first  objpction,.  namely,  the  res  adjudicata 
point,  it  appears  that  Mahes-  Kunwar,  after  executing,  the 
ikrar  in  favor  of  her  grand-daughter  in  1849,  sued  to  have 
that  .ikrar' set  aside,  not  on  the  ground  that  she  had  not  executed 
it,  but  on  the  ground  that  the  grantee  had  failed  to  conform  to  the 
terms  of  the  ikrar.  The  suit  in  the  first  instance  was  dismissed, 
but,  on  appeal,  the  ikrar  was  upheld  in  its  integrity,  and  the 
possession  of  the* grantee  was  maintained.  This  took  place  in 
October  185& ;  it  appears  that  Mahes  Kunwar,the  plaintiff  in  that 
suit,  died  when  the  suit  was  in  the  appellate  stage.  The  plaintiff 
before  us  applied  to  the  Court  to  be  made  haVm-makam  (suc- 
cessor) of  Mahes  Kunwar,  to  enable  him  to  carry  on  the  appeal 
on  her  behalf ;  this  application  was  allowed^  and  he  was  admitted 
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1870  as  the  words  of  the  order  express  it "  waste  jawabdehi  appeal/9 
Mo&AMiT    Mr.  Allan  contends,  that  in  that  stage  of  the    case  the    plaintiff 

o2^  '  in  this  case  was  bound  to  disclose  his  whole  claim,  and  the  omis- 
Sheoku«at  Bjon  on  k;s  par^  ^0  pu|j  f orward  the  whole  of    his    title    on    that 

v.  occasion  has  rendered  the  decision  passed  in  that    case    binding 

^kdiejit    uPon  ^m> an(*  *kat  *"a  Present  mti  *s    therefore    barred    under 
*-r-wAB.    section  2,  Act  VIII  of   1859.    Mr    Allan   has    referred    us    to 
JJmatara  Dehi  v.  Krishna  Kamini  Dasi    (1) :  in   that  case    the 
Judges  held  that  where  a  party  sues  to  recover  possession  of  cer- 
tain lands,  first  claiming  it  as  part  of  her  talook,    and    then    as 
*  towfir/  but  in  both  suits  asking  for  possession  of  the  same  land* 
it  follows  that  the  cause  of  action  is  one  and  the    same    in  both 
suits.    In  that  case,  the  Judge  observed   that   if    the    plaintiff 
omitted  to  put  forward  her    strongest    title    or  her   real    title 
on  the  first  occasion,  it    was   so    much    the    worse   for    her. 
Now,  in  this  suit  before  us,  it  is  very  clear    that  the  cause  oC 
action  is  not  the  same  as  that  in  the    suit    brought    by    Makes 
Kunwar.  In  the  suit  by    Mahes  Kunwar,    who   was  the    life- 
tenant,  she  admitted  the  execution  of   the    ikrar    which    made 
over  the  enjoyment  of  the   life-tenancy  to   her    grand-daughter, 
but  she  alleged  that  the  terms  under  which  she  had    made  that 
grant,  namely,  that  the  grantee  was  to  pay  her    debts,   had  not 
been  fulfilled.     In  the  present    case,   the   plaintiff    sues    as    a 
reversioner,  and  his  cause  of  action  arose  on  the    death    of    the 
life-tenant,  to  set  aside  the  agreement  between    the   life-tenant 
and  her  grantee,  as  one  which  she  was  not  competent    to  make 
so  as  to  bind  him  after  her  death.     It  is  obvious,  that  the  causes 
of  action  are  very  different  in  the  two  cases,  but    it  is  said,  that 
the  plaintiff,  when  he  took  up  the  case    of   Mahes    Kunwar  in 
the  appeal  stage,  ought  to  have  at  once    disclosed  his    title,  and 
to  have  claimed  as  reversioner.     We  do  not  think  that    it    waa 
at  all  necessary  for  him  to  do  so,  the    issues  in   that   case    in- 
volved merely  a  question  of  whether  the    grantee   had   fulfilled 
the  terms  of  the  ikrar  or    not :  and    therefore   as  observed  by 
the  Judge,  the  plaintiff  "  was  unable    to   introduce    any   pleas 
arising  out  of  a  now  state  of  facts  not    existing    or    before    the 

(1)2B.L.R.,A.C102. 
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Court  when  the  suit  was  instituted  and  decided  in  the    first wo 

Court.     We  therefore  overrule  the  first  plea  i&  bar.  Mcsmmat 

Oa  the  second  plea  on  the  general  law  of  limitation,  it  is  con-        ^^     ' 
tended  that,  if  Mahes  Kunwar  had  brought  a  suit,  it  would  have   Sfwomurat 
been  barred,  and  that    the  reversioner   is  also  barred  :  Nabin         «. 
Chandra  Ohuckerbutty  v.  Issur  Chandra  Chuclcerbutty  (1)  has     Indibjit 
been  quoted  in  snpport  of  this  contention.    There  is  no  doubt,     Kuuwae* 
and  it. is  now  settled  law  that,  if  a  widow,  a  life-tenant,  in  the 
absence  of  fraud,  allows  a  decree  to  be  passed,  and  possession  to  be 
taken  adversely  to  her,  and  that  ad  verse  possession  lasts  for  twelve 
years  ofr  morfe  during  her  life-time,  she  being  barred  by  limitation, 
the  reversioner  would  also  be  barred ;   but  this  is  not  the  case  m 
the  present  instance  ;  the  possession  of  Nand  Kunwar,  the  grantee 

of  Mahee  Kunwar,  is  not  an  adverse  possession.  Mahes  Kunwar 
was  bat  a  liie-tenant,  and  with  her  consent  the  life-tenancy  was 
niade  over  to  Nand  Kunwar  to  enure  during  the  life  of  the 
grantor*  On  the  death  of  the  grantor  the  right  of  succession 
opened  out,  and  the  permissible  possession  of  the  grantee,  Nand 
Kunwar,  ceased  and. determined.  Nand  Kunwar  did  not  claim 
to  hold  as  heiress,  and,  therefore,  her  possession  was  not  hostile 
-  by  Mahes  Kunwar  ;  this  second  objection  is  therefore  overruled. 

The  third  (2)  ground  on  the  special  limitation  law  was  not  raised 
in  the  -argument  before  the  Judge,  or  in  the  first  Court ;  we  there- 
fore think  it  unnecessary  to  enter  into  it  in  special  appeal.  The 
last  point  taken  by  the  junior  pleader,  namely,  the  question 
of  stridhan,  is  wholly  untenable  ;  thiB  property  was  not  acquired 
to  Mahes  Kuitwar  by  gift  from  her  parents,  or  from  her  hus- 
band at  the  time  <of  her  marriage,  and  can  in  no  way  be  called 
stridhan, .  AU  the  grounds  taken  in  special  appeal  therefore 
fail,  and  the  special  appeal  must  be  dismissed  with  costs. 

The  case  now  came  on  upon  an  application  for  review  of 
judgment.     The  grounds  of  review  filed  were  :— 

"  The  main  questions  in  this  suit  resolve  themselves  into  one 
viz.,  the  construction  and  operation  (in  law  and  in  fact,)  of  the 
ikrarnama. 

4i  This  was  a  complete  alienation  ;  and  has  always  been  so 
(1)  Case  No.>60  of  1867 ;  April  29th,      (2)  This  Was  the  fourth  ground  of 
1866.  special  appeal. 
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1870       treated,  by  Judges,  by  Revenue  authorities,  and  bj  all  parties, 

HV8SAMA.T    including  these  plaintiffs. 

BaJ  */£WAB|     "  Having  no  privity  with  Mahes  Kunwar,  tbey  became  Her 

Sheomurat  halm-makain  (i.  e..  successors)  in  the  suit  to  avoid  and  get  rid 

r.  of  the  ikrarnama,  an  instrument  and  dealing  directly  adverse  to 

SST    their  interest. 

Kunwab.  «  The  judgment  in  that  suit,  therefore,  bound  these  plaintiffs, 
viz.,  in  the  definition  and  construction  of  the  ikrarnama  and  its 
operation. 

"  If  the  plaintiffs  did  not  hold*that  instrument,  and  what  was 
done  under  it,  to  be  an  alienation  out  and  out,  the  suit  to  them  was 
wholly  immaterial ;  their  intervention  would  have  been  meaning- 
less, inasmuch  as  there  was  no  pretence  of  any  ground  of 
necessity  to  sell  the  inheritance,  e.  g  ,  debts  of  Bakhuri  Sing. 

"  From  the  date  of  the  ikrarnama,  in  1849  (indeed  earlier),  the 
property  in  dispute  has  been  dealt  with  (not  merely  openly, 
but  with  the  proved  knowledge  of  these  plaintiffs)  in  a  manner 
wholly  inconsistent  with  the  title  of  Bakhuri  Sing's  heirs ;  yet, 
although  Mahes  Kunwar  died  in  1858,  this  suit  is  the  first 
effort  to  establish  their  title. 

"  Your  Lordships  refused  to  hear  any  argument  upon  the 
fourth  ground  of  special  appeal,  because  your  Lordships  inferred 
that  the  point  had  not  been  argued  before  the  lower  Court*. 
Your  petitioner  submits  that  this  fact  did  not  satisfactorily 
appear,  so  as  to  exclude  your  petitioner's  vakeel  from  the  argu- 
ment ;  further,  that  even  had  it  so  appeared,  so  important  an 
objection,  specified  as  it  was  in  the  grounds  of  regular  appeal, 
should  have  been  listened  to  by  your  Lordships." 

.Mr.  ilontriou   and    Mr.  Mackenzie    (with  them  baboo  Ka££ 
Mohan  Das)  for  petitioner. 

Mr.  C.  Gregory  and  Baboo  Srinath  Dae  for  opposite  party. 

Mr.  Montriou    fl). — This  case   is  the  strongest  possible  of 

(1)    Before  the  argument  eommenc*  or  offered.  Ultdmatelyythe  argument  mi 

ed,  the  Court  objected  to  oounsel  being  allowed  to  proceed.    The  preliminary 

heard  at  all,   inasmuch  ai  the  review  argument  and  discussion  (as  to  whe- 

aonght  was  either   a  repetition  of  the  ther  the  argument  for  review  should  be 

previous  argument,  merely  re-discus-  heard)  waa  similar  to  that  already  fully 

■ion  of  former  grounds,  or  it  was  upon  reported  in  BhawabdL  Sing  v.  Rajtndro. 

grounds  that  had  not  been  before  argued  Fratap  Sahoy,  aat«,32L  j  see  ante, p.  S32 
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adverse  possession  in  the  alienee  of  a  female  heir,  if  any  circum* 167° 

stances  or  any.  laches,  if  anything  short  of  express  public  assent  R*uj^£*Rf 
f amounting  to  literal  abandonment  or  release)  by  the  expectant       alira 

-■  •  mi       *         *1       L*   i.  SHKOMURAT 

heirs,  can  amount  to  adverse  possession.    The  family  History,    kowwa* 
the  circumstances  preceding  and  attending  the  ikrar,  its  p'ttbli-  Mu J;MAT 
city,  as  well  as  the  mode  in  which  it  was  carried  out,  conclusive     Imdxrjit 
ly  prove  the  intent  and  understanding  of  all  concerned  to  be     Ku,,w'1  *» 
precisely   and  effectively  what  is  expressed  in    the  instrument 
itself.    Indeed,  its  aspect  and  intent  directly  regard,  not  present 
possession  and  arrangement  (these  being  incidentally  and  as  of 
course  provided  for),  but  a  preparatory  induction  of  the  (sup- 
posed and  really  created)  heir — anticipation  of  an  acknowledged 
succession.    Mahes  Kunwar   clearly  did    not   doubt  her  own 
absolute  right  of  disposal.     It  is  not  contended  that  she,  in  law, 
possessed  that  right  :  but,  the  more     obvious  her  mistake,  the 
more  imperative  was  it  upon  those  whose  rights  she  persistently 
ignored,  to  assert  them  efficiently,    so  as  to  protect,  not  only 
themselves,  but  others,  from  the  delusion  and  consequences  of 
that  mistake. 

The  bargain  of  the  ikrar  would  have  been  f  ntile  and  one' 
sided  (irrespective  of  the  plain  words  and  meaning  of  the  in- 
strument) on  the  supposition   that  those  who  were  parties  or 
privy  to  it  thought   that  it  oould  be  considered   to  enure  to 
be  effectual  only  for  the    short  residue   of  the  widow  settler's 
life.     The  stress  of  the  bargain,  as  the  reason  of  it,  was,  that  but 
a  little  space  at  all  events  would  intervene  before  Nand  Kunwar1  s 
absolute  succession.     So  it  was  always  dealt  with,  in  every  Court 
and  by  public  authorities :  once  only  was  a  feeble  opposition 
offered,  on  the  mutation,  and  the  fact  that  that  was  abandoned  is 
sufficient  to  prove  the  heirs1  consciousness  of  the  real  character 
of  the   ikrar.     So  with   the  contest   in   Mahes  Knnwar's  suit. 
The  intervention  of  the  plaintiff  and   his  brother,  as  her  heirs 
(wrongly  so  called,  although   her    kaimrmakam  in  the  event  of 
the  ikrar  being  avoided),  13  wholly  unintelligible   if  they  con- 
sidered their  title  to  be  paramount  to  the  ikrar.     What  to  them 
were  the  conditions  or  the  validity  of  the  ikrar,  if  they  did  not 
believe  themselves  to  be  bound  by  it— if  they   knew  or  thought 
it  dropped  with  the  widow's  life — was  extinguished  and  annulled 
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1ST0       by  what  had  occurred,  her  decease  T    The  only  persons  possibly 
MrnsAMAT    interested  were,  perhaps,  herpersonal  heirs,  in  respect  of  rents 
BAJ  m™***  ia  «*re»r :  but,  with  her  estate,  this  plaintiff  could  have   no 
concern* 

The  object  of  this  review  is  to  obtain  a  general  principle. 
The  oases  do  not  go  the  length  of  asserting,  that,  in  no  conceiv- 
able case  or  state  of  things,  is  adverse  possession  possible,  under 
a  widow  or  other  female  heir's  conveyance,  against  an  heir  look- 
ing on  and  not  objecting ;  nor  is  the  case  of  Govindkishore  Roy  v. 
Radhamadhob  Adheekaree  (1)  expressly  overruled.  It  is  submit- 
ted that  the  present  case  calls  for  a  decision  of  the  general  princi- 
ple involved.  The  question,  on  the  facts  here,  may  be  put  thus  : — 
if  a  Hindu  female,  having  a  woman's  estate  in  property  de- 
scended from  her  husband  or  her  father,  deal  wijfch  that  property 
notoriously  in  a  manner  plainly  inconsistent  with  her  limited 
title,  and  so  as  to  be  obviously  and  confessedly  an  entire  repu- 
diation of  the  title  of  the  reversioners  (her  husband's  or  her 
father's  heirs),  those  reversioners  showing  all  the  while  full 
understanding  of  the  position,  and  even  making  a  feint  (but  no 
effective  attempt)  to  interfere  with  the  proceeding,  as  unautho- 
rized and  adverse  to  them,—- Can  they  (the  reversioners),  eight- 
een years  after  the  adverse  dealing  was  entered  on,  viz.,  the  alien- 
ation with  possession  under  it,nndnineyears  afterthealienor's  death 
(when  their  own  succession  opened)  sue  the  alienee's  heir  for 
possession  ?  (Doe  d  Smith  v.  Webber  (2),  and  Lewis  v.  Rees  (Z) 
were  referred  to).  Burton,  in  his  '  Elementary  Compendium/ 
page  143,  upon  the  difficulty  of  establishing  adverse  possession 
between  co-sharers,  says :— "  If,  however,  any  ostensible  convey- 
ance of  the  whole  land  be  made  to  the  use  of  a  stranger,  it  can 
hardly  be  contended  that  an  exclusive  enjoyment  by  the  latter  is 
not  a  commencement  of  adverse  possession.''  It  is  not  denied,  that 
express  assent  of  the  heirs. would  have  given  full  validity  to 
the  ikrar,  according  to  its  terms ;  and  what  has  occurred  is 
stronger  than  the  analogous  case  put  by  Burton.  The  widow  was, 

(1)   S.  D.  A.,  1856,  460.    This  case  Kishore  Rate,    S.  D.  A«,  3rd  August 

was  afterward*  strongly    contested  on  1850,  369. 

review.  See  S,  D.  A.,  1857,  377 ;  see  also  (2)  3  Kev.  &  Man ,  ?4& 

Bhyrub    Chunder    Chowdhrt  v.  Kalee  (3)  3  K,  &  J.,  132. 
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in  a  sense,  full  owner,  as  her  father's  heir ;  but  the  collateral  heirs  7 

were  entitled    to  interfere  if    she    exceeded    the  privileges    or  ^U&iwab, 
incidents  of  female  inherited  ownership  :  this  she  notoriously  did ;       MrB 
the  whole    proceeding   was  (and  was    by  all  understood  to  be)     Kunwas 

m 

a  denial  and  defiance  of  the  reversioners'  expectancy  (1),  Mussamat 

Mr.  Mackenzie,  on  the  same  side,  referred  to  Payne  v.  Con-  kukwar,' 
stable  (2),  and  contended  that  the  Court  was  bound  to  consider 
the  point  of  limitation  and  deal  with  the  case  accordingly,  although 
the  point  was  not  perhaps  clearly  taken  in  the  pleadings. 
The  act  regarding  limitation  did  not  affect  the  jurisdiction  of  the 
Court  to  try  the  case.  Whether  or  not  the  plaintiff  was  too  late 
in  instituting  the  suit  was  a  question  of  fact  which  the  Court  was 
bound  to  notice  along  with  every  other  fact  in  the  case.  When- 
ever it  shall  appear  that  a  suit  has  not  been  instituted  within 
the  period  of  limitation  made  applicable  to  a  suit  of  that  nature, 
the  Court  is  bound  to  hold  that  the  suit  shall  not  be  main- 
tained (3). 

Mr.    C.    Ghregory   and    Baboo    Srinat h  Das  for  the  opposite 
party. 

Ebmp,  J. — This  is  an  application  to  review  our  judgment, 
dated  the  28th  July  1869.  The  case,  when  it  was  before  us 
in  special  appeal,  was  argued  at  great  length  on  both  sides ; 
by  Mr.  Allan  for  the  special  appellant,  and  Mr.  Gregory  for 
the  special  respondent.  I  (speaking  for  myself)  have  had  con- 
siderable difficulty  in  following  the  argument  of  the  learned 
counsel,  Mr.  Montriou ;  I  therefore  prefer  taking  the  grounds 
of  this  review  as  stated  in  the  application  for  review,  and  as  far 
as  my  memory  serves,  me,  I  shall  briefly  notice  the  arguments 
of  the  learned  counsel  on  the  points  taken  in  review.  The  first 
question  which  arises  in  the  application  for  review  is  the  con- 
struction  and  operation,    in  law  and  in  fact,  of  the  ikrarnama  ; 

(1)  See  Jowala  Bulcshv.  Dharwn  Sing,    of  Bengal  (4  Moore's  I.  A., 466), an  objec-  " 
10  Moore's  I.  A.,  611.  tion  that  the  right  of  Government  to  sue 

(2)  1  B,  L.   R.,  O.  C,   49.  was  barred  by  limitation,  was  taken  up 
(8)  In  Maharaja  Dheeraj  RajaMaha*    for  the  first  time  in  appeal  before  the 

tab  Chund  Bahadoor  v.  The  Government    Privy  Council  and  allowed.  1 
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1870      2ndly,  the  conduct  of  the  plaintiff  in  the  case  originally  brought 

Mussimat    by  the  life-tenant,  Mahes  Kunwar,  against  the  donee  under  tho 

^l(W      '  ikrar ;  and  3rd,  the  question  whether  this  Court  should  have,  as 

Sueomubat    contended  in  the  application  for  review,  listened  to  the  objection 

v.  contained  in  the  4th  ground  of  special  appeal,  namely*  the  ques* 

^nmrjit*   ^on  °*  Mother  *he  special  law  of  limitation    applies  or  not,  and 

Kunwab.     whether,  in  the  absence  of  any    arguments    in  the  Court  below 

on  this  point,  this    Court    was    bound    to    notice    the  point  in 

question. 

On  the  construction  and  operation  of  the  ikrarnama,  we 
have  already  in  our  former  decision  pronounced  an  opinion. 
We  have  held  most  distinctly  that  under  that  ikrarnama 
nothing  but  the  life-interest  of  the  donor  passed.  The  learned 
counsel,  Mr.  Montriou,  has  contended  that  the  ikrarnama  is  a 
complete  alienation  of  the  title  of  Mahes  Kunwar,  the  donor, 
and  that  the  possession  of  Nund  Kunwar  under  that  ikrarnama 
was  adverse  to  the  donor ;  this  question  had  already  been  argued 
by  Mr.  Allan,  when  the  case  was  heard  m  special  appeal,  and  we 
have,  right  or  wrong,  pronounced  an  opinion  upon  the  question 
The  plaintiff  in  this  suit  is  a  reversionary  heir ;  it  is  true  that 
during  the  life-time  of  Mahes  Kunwar  he  might  have  brought 
a  suit  for  the  purpose  of  having  it  declared  that  the  ikrarnama  was 
not  binding  upon  him  when  the  succession  opened  out  to  him,  but 
that  suit,  if  brought,  could  only  have  been  in  the  nature  of  a  decla- 
ratory suit  ;moreover,the'plaintiff,s  right  to  recover  at  all  depended 
solely  upon  the  fact  of  his  being  the  heir,  not  of  Mahes  Kunwar, 
but  of  Bakhuri  Sing,  at  the  time  of  the  death  of  the  life-tenant. 
The  mere  fact,  therefore,  of  the  reversioner  not  having  brought  a 
declaratory  suit  in  the'fclife-time  of  the  life-tenant  to  have  it  declared 
that  the  ikrarnama  was  an  alienation  not  binding  upon  the 
reversioner  when  the  succession  opened  out  to  him,  does  not  in 
any  way  preclude  him  from  bringing  a  suit  when  the  cause  of 
action  accrued  to  him  as  heir  of  the  last  proprietor,  namely, 
Bakhuri  Sing.  Now  the  donee,  under  the  ikrarnama,  waa 
not  under  the  Hindu  law  either  the  heiress  of  Bakhuri  Sing 
or  of  Mahes  Kunwar;  Mahes  Kunwar  thought  proper  .for 
purposes  best  known  to  herself  to  make  over  the  property,  which 
she  held  as  life-tenant,  to   Nand   Kunwar  on  these  terms,  that 
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Nand  Kunwar  was  to  pay  the  debts  of  the  donor,  and  that,  with       W?° 
the  exception  of  certain  estates  which  the  donor  reserved  for    Mussamat 
her  maintenance,  the  donee  was  to  take  possession  of   the  rest  Baj  ^J11"*1*' 
of  the  estate  and  to  procure  the  registration  of  her  name  on  the   Bhbomurat 
rent-roll  of  the  Collectorate,    It  is  contended  by   the  learned  «      v. 
counsel,  Mr.  Montriou,  that  this  was  a  complete  alienation,   and    ^ntm* 
that  looking  to  the  conduct  of   the   plaintiff,    the    reversionary     Kunwaa. 
heir,  in  allowing  mutation  of   names   to    take   place,    and    in 
t  aking    no  steps  to  question  this  ikrarnama  at  an  earlier  stage, 
he  has  accepted  it  has  a  complete  alienation,  and  is  now  barred 

* 

by  the  adverse  possession  of  the  donee  under  that  deed.  The 
learned  counsel*  has  also  contended,  most  strenuously,  that  unless 
under  no  cicumstances  can  an  alienation  by  a  Hindu  widow, 
and  the  possession  under  that  alienation  be  considered  adverse 
to  the  reversionary  heir,  it  must  be  held  in  this  case  that,  looking 
to  the  terms  of  the  deed  itself  and  to  the  conduct  of  the  rever- 
sionary heir,  the  possession  of  the  donee  was  adverse. 

I  am  of  opinion  that  the  possession  of  the  donee  was  not  adverse 
to  the  reversionary  heir.  There  are,  of  course,  cases  in  which, 
where  a  cause  of  action  accrued  to  the  widow  during  her  life- 
time, and  where  she  neglected  to  assert  her  right,  and  permitted 
a  third  party  to  hold  possession  adversely  to  her,  and  that 
adverse  possession  enured  during  the  life-time  of  the  widow  for 
a  period  beyond  that  prescribed  by  the  law  of  limitation,  the 
possession  of  the  third  party  which  was  adverse  to  the  widow., 
would  also  be  adverse  to  the  reversioner ;  and  it  is  to  a  case 
of  this  description  that  the  Full  Bfench  ruling  to  be  found  in 
Nabin  Chandra  Chuckerbutty  v.  Issar  Chandra  Chuckerbutty  (1) 
applies.  In  that  case  the  point  is  referred  by  a  Judge  of  this 
Court  well  versed  in  Hindu  law;  Mr.  Justice  Mitterwas  of 
opinion  that  limitation  would  not  run  against  a  reversionary 
heir  under  the  Hindu  Law  until  after  the  death  of  the  female 
heir  who  succeeded  to  the  estate  of  the  deceased  proprietor. 
Now  here  was  an  opinion  which  was  entitled  to  considerable 
weight  and  respect.  The  learned  Judges  sitting  on  the  Full 
Bench  pronounced  separate  judgments,  that  is  to    say,   three 

(I)  Case  tfo.  -460  of  1867,  April  29th,  1868. 
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18yQl        tor,  it  is  clear  to  me  that,  to    usft    the    words   of  Mr.  Justice* 
Mussamat     Macpherson  in  the  judgment  just  quoted,  "  this  is  an  improper 

A  alias        "  tprivg  away  of  the  estate  of  the  deceased  proprietor"  by  the  life- 
Sheomurat    tenant,  Mahes  Kunwar.     The  donee,  under  the  ikrarnama,  took 

Kunwar 

„.  possession  of  the  estate    with  the    permission  and  acquiescence 

Inwb«tT  of  the  life-tenant  Mahes  Knnwar ;  the  donee,  as  already  observed, 
Kunwar.  was  not  the  heiress  of  the  deceased  proprietor  or  of  the  donor 
Mahes  Kunwar  :  her  possession  was  a  permissive  possession,  and 
was  not  in  any  sense  adverse  or  hostile-  to  the  reversioner. 
With  reference  to  the  conduct  of  the  plaintiff  in  the  suit  subse- 
quently brought  by  Mahes  Kunwar,  upon  which  great  stress  has- 
been  laid  by  the  learned  counsel,  Mr.  Montriou,  I  would  observe 
that  that  suit  was  brought  during  the  life- time  of  Mahes  Kunwar^ 
-  She  sued  to  set  aside  that  ikrarnama  because,  and  solely  because,, 
the  donee  under  the  ikrarnama  had  not  fulfilled  the  conditions- 
under  which  the  gift  was  made,  namely,  she  had  not  paid  the  debts* 
of  the  donor.  Mahes  Kunwar  did  not  dispute  the  execution  of  the* 
ikrarnama,  and  the  donee  Nand  Kunwar  did  not  claim  as  heir- 
ess of  Mahes  Kunwar,  but  claimed  solely  under  the  ikrar ,  and 
the  issue  was  whether  the  terms  of  the  ikrar  had  been  complied 
with  or  not.  It  is  to  be  remembered  thst  Mashes  Kunwar  won 
the  suit  in  the  first  Court,  namely,  she  succeeded  in  establishing- 
that  Nand  Kunwar  had  not  acted  up  to  the  terms  of  the  ikrarna- 
ma. Nand  Kunwar  appealed,  and  it  was  in  this  stage  of  the  case,, 
and  after  the  death  of  Mahes  Kunwar,,  the  respondent  in  that 
appeal,  that  the  present  plaintiff  appeared  in  Court.  It  has  been, 
said,  as  was  contended  by  Mr.  Allan,  when  the  case  was  heard 
in  specialappeal,thatthe  plaintiff,  when  he  appeared,  as  represent- 
ing Mahes  Kunwar  in  the  appeal,  ought,  to  use  the  words  of  Mr- 
Allan,  "  to  have  shown  his  whole  hand/1  that  is  to  say,  he  ought 
not  to  have  contented  himself  with  taking  up  the  case  as  Mahes 
Kunwar  left  it,  but  that  he  ought  then  and  there  to  have  declared 
that  he  was  the  reversioner,  that  he  was  not  bound  by  the 
ikrarnama,  and  that  he  was  entitled  to  possession.  Now,  in 
our  former  decision  this  point  was  fully  discussed,  and  our  judg- 
ment was  given  upon  it ;  and  in  my  opinion  it  is  not  right,  when 
a  case  comes  up  on  review  to  re-argue  it  entirely  upon  the  same 
points :  it  is  not  because  learned  counsel  thinjc  that  the  judgmentof 
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this  Court  is  wrong  (and  it  may  be  wrong,)  that  thay  ar&  entitled  1*70 

to  re-open  andrto  re-argue  for  twodays  a  point  which  has   already  Mu»a**t 

been  argued  at  great  length  by  one  of  the  leading  pleaders  of  alias 

this  Court  ;  however,  be  that  as  it  may,  I  proceed  to  add  to  the  s^^bat 

reasons  already  given  in  the    former  judginent  of  this  Court,  Kwwar 

such  further  reasons  as  in  my  opinion  meet  the  argument  of  the  Muss  am  At 

learned  counsel  on  this  point.    I  have   already  remarked  that  *»**"* 
Mahes  Ktinwar    had    won    the    case  in  the  first  Court.     The 
plaintiff,  on  the  death  of  Mahes  Rim  war,  applied  to  the  Appellate 
Court  to  be  admitted  to  carry  on  the  case  in  the  room  of  Mahes 
Kunwar,and  the  order  of  the  Court  was  that  he  be  admitted  €ttbaste 

jawab-dehi  appeal"  that  is  to  say,  to  carry  on  the  appeal.  At 
that  stage  of  the  case,  the  plaintiff,  to  Whom  the  succession  to 
the  estate  of  Bakhuri  Sing  had  bat  just  opened  out,  was 
not  in  a  position  to  raise  an  entirely  new  case  which  had  not 
been  tried  in  the  Court  of  first  instance,  and  which  Was  not  in 
issue  between  the  original  parties  to  the  suit,  and  therefore  the 
mere  fact  that  he  did  not  at  that  stage  of  the  case  disclose  his  title, 
does  hot,  in  my  opinion,  lead  to  the  inference  that  he  in  any  way 
admitted  the  ikrar,  or  that  because  the  ikrar  Was  found  by  tbe 
Appellate  Court  to  be  binding  as  against  Mahes  Kunwar  the 
life-tenant,  it  Was  equally  binding  Upon  the  plaintiff  the  rever* 
sioner. 

With  reference  to  the  last  ground  of  review,  which  Was  that  this 
Court  ought  to  havelistended  to  the  plea  raised  in  special  appeal, 
with  reference  to  the  objection  taken  in  the  grounds  of  appeal 
to  the  judge  that  the  special  law  of  limitation  barred  the  plain- 
tiff's suit,  I  am  of  opinion  that  it  does  not  appear  either  on  the 
pleadings  or  in  the  judgments  either  of  the  first  Court  or  of 
the  Jndge  (which  is  wholly  silent  upon  the  point) ,  that  this  plea 
was  put  in  issue  (1)  in  the  first  Court,  or  was  argued  before  or 
pressed  upon  the  Judge  in  appeal.  In  the  first  Court,  I  can 
find  no  argument  or  plea  with  reference  to  the  special  law  of 
limitation.  The  judgment  of  the  first  Court  proceeds  to  try  the 
issue  in  bar  with  reference  to  the  twelve  years'  limitation,and  not 
with  reference  to  the  special  term  of  limitation  mentioned  for 

(1)  The  issue  was  general— 'Whether  or  no  the  hearing  of  this  action  is 
barred  by  the  Law  of  Limitation. ' 
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_  the  first  time  in  the  grounds  of  appeal  to  the  Judge.  The  defend- 
Mowamat    ant  below*  the  special  appellant  before  us,  did  not  mention  under 

J2JLJ   *v  ii  MWi,B> 

alias       which  section  of  the  Law  of  Limitation  she  considered  the  case 
SKunw^T   °^  *^o  P^*"1^  ^°  ^a^  t  moreover,  it  is  not  patent  on  the  plaint 
t>.         that  the  claim  of  the  plaintiff  is  barred  under  any  of  the  sections 
Indibjit     °f  the  Act   which   prescribe   special  terms  of  limitation.     The 
Kumwab.    sujt  was  not  to  set  aside  any  settlement  or  proceeding  of  the 
Collector*  but  it  was  a  suit  for  possession,  as  heir  of  the  late 
proprietor    Bakhuri    Sing,  of  the   whole  of  the  properties  in- 
cluded in  the  ikrarnama,  and  amongst  these  properties  of  the 
diaras  for  which  the  special  appellant  in  review  seeks   te   apply 
the  law  of  special  limitation.    It  is  not  for  this  Court  to  presume 
that  if  this  plea,  that   the  special  law  of  limitation  barred  this 
part  of  the  case,  had  been  addressed  to  the  Judge  and   pressed 
upon  him,  he  would  so  far  have  forgotten  his  duty  as  to  have  taken, 
no  notice  of  it  at  all.  Some  months  after  the  special  appeal  is  decided, 
nearly  six  months  after,  we  are  asked  to  send  for  the  pleader 
who  argued  the  case  in  the  Judge's  Court,  and  to  examine  him, 
but  we  think  it  wholly  unnecessary  to  do  so,  becanse  if  this  plea 
was  taken  before  the  Judge,  and  pressed  upon  his  notice,  and 
#  the  Judge  neglected  to  pass  any  decision  upon  it,  it  was  the  duty 

of  the  applicant  for  review  to  apply  to  the  Judge  to  re-consider 
his  judgment  on  that  point ;  not  having  done  so,  we  can  but  hold 
that  the  Judge  not  noticing  the  point  in  his  decision  is  simply 
owing  to  its  not  having  been  pressed  upon  him. 

The  case  of  Payne  v.  Constable  (1),  which  was  pressed  upon 
our  attention,  is  not  at  all  similar  to  the  case  before  us  ;  in  that 
case  in  the  plaint  itself  it  was  patent  that  the  claim  was  one  which 
was  barred  under  the  Statute  of  Limitation.  It  is  true  that  the 
defendant  did  not  plead  the  statute,  but  the  learned  Judges  to 
whom  the  reference  was  made,  held  that  this  was^not  a  question 
of  jurisdiction,  but  as  it  was  patent  on  the  plaint  that  the  claim 
w&s"  barred;  the  Judge  of  the  Court  of  Small  Causes  was  bound 
to  adjudicate  on  it,al  though  the  defendant  did  not  plead  the  statute 
as  a  bar  to  the  claim  of  the  plaintiffs.  In  this  case  there  is  nothing 
in  the  plaint  to  show  that  the    claim  of  the  plaintiff  is    barred 


(1)  1 B.  L.  B.,  0.  C,  49. 
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under  the  Bpeoial  law  of  limitation,  and  as  already  observed,  it       *WQ 
was  not  argued  or  pat  on  issue  in  the  first  Court,  and  although    Mcssajia* 
taken  without  any  specification  in  the    grounds  of   appeal   to        ^^ 
the  Judge  and  in  the  most  vague   and  general  terms,  it  was   Shiomubat 
not  pressed  upon  the  attention  of  the  Judge.    Jn  my  opinion,  v, 

therefore,  we  acted  rightly  in  not  permitting  this  point  to    be     hnnnni* 
taken  on  argument  in  special  appeal,  Kuotia* 

This  disposes  of  all  the  main  grounds  taken  in  review.  I 
adhere  to  the  former  judgment  of  the  Court,  which  entered 
fully  into  all  the  points  of  the  case,  and  I  wonld  reject  this 
application  for  review  with  costs  payable  by  the  applicant. 

Glover,  J. — I  am  of  the  same  opinion.  With  reference  to 
one  part  of  the  argument  adduced  by  Mr.  Mackenzie,  I  wish  to 
add,  that  as  all  the  three  Judges  in  the  case  of  Payne  v.  Con- 
stable (1)  agreed  that  limitation  was  not  a  question  of  jurisdiction, 
the  defendant  had  the  power,  if  he  chose,  to  waive  that  objec- 
tion, and  for  the  reasons  given  by  Mr.  Justice  Kemp,  I  consider 
that  the  defendant  in  this  case  did  waive  that  objection. 

I  concur  in  rejecting  this  application  with  costs. 

Application  for  review  refused. 
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[PRIVY  COUNCIL.] 

RAJAH  LILANAND  SING  (Plaintiff)  v.  MAHA- 
RAJA LUCKIMPUR  SING  BAHADUR  (Dbfbkdant)  . 

ON  APPEAL  PROM  THE  HIGH  COURT  OP  JUDICATURE  AT 

FORT  WILLIAM  IN  BENGAL. 

Practice — Execution  of  Decree  made  on  Appeal— Mesne  Profile. 

When  the  Privy  Council  declare*  an  appellant  entitled  to  real  property  of  whiojl 
he  was  oat  of  possession,  and  direct*  the  High  Court  to  make  the  inquiry  neces-  ir  B  t  t>  ma> 
vary  to  ascertain  what  w  comprised  therein,  and  to  proceed  in  the  suit  as  upon  the 
result  of  suoh  inquiry  may  appear  to  be  just,  the  High  Court  on  being  applied  to 
for  execution  ought,  besides  giving  possession,  to  ascertain  and  award  fhe  mesne; 
pronto  up  to  the  date  of  giving  possession. 

(1)  1B.L  E.,  O.  C,  40- 

*.— Present  ;Tez  Right  Hon.  Lobd  CaJanS,  Sia  J.  W.  Colvilb,  Si* 
Joseph  Napier,  and  Sue  L.  Pj:el. 
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1870  An  appeal  will  lie  as  of  right  from  the  order  of  a  single  Judge  of  the 

Rajih        High  Court  as  to  execution  of  a  decree  of  the  Privy  Council  where    tibe 
LrtAwitfD     property  is  ever  rupees  10,000. 

v.  rpHI8  wag  an  app©ai  from   an   order   of  the  High  Court   at 

Luckimpue  Calcutta,  dated  13  th  March  1866. 

S*»vLAHAfc  In  1851i  ^e  appoi'ant  brought  a  suit  against  the  respondent's 
father  to  recover  possession  of  a  large  tract  of  hill  and  forest 
conntry,  and  claiming  mesne  profits.  The  question  -was  one  of 
disputed  boundary.  The  Principal*  Sudder  Ameen  dismissed 
the  suit  with  costs.  The  Sudder'Dewanny  Adawlut  affirmed 
that  decision.  On  appeal  to  Her  Majesty  in  Council  the  de- 
cision was  reversed.,  and  an  order  was  made  in  accordance  with 
the  judgment  of  the  Judicial  Committee,  which  is  set  out  in  Mr* 
Moose's  report  {1)» 

.  That  order,  after  reversing  the  decree,  but  without  prejudice 
to  any  question  which  might  arise  upott  the  inquiries  to  be  made 
as  alter  directed,  declared  that  the  appellant  was  "  entitled  to 
''  the  mauzas  Goremahi  and  Goruclrpur,  and  the  lands  com-* 
"  prised  therein  and  belonging  thereto,  and  to  all  such  other 
"  parts  of  any  of  the  lands  in  question  in  the  suit  as  are  not  in-* 
"  eluded  in  the  settlement  of  Havelee  ;  and  that  the  settlement 
'•  of  Havelee  comprises  only  the  measured  area  of  1,28,  207 
"  bigas,  and  so  much  of  any  of  the  land  in  dispute  as  upon  the 
"  inquiries  after  directed  may  appear  to  belong  to  or  be  proper- 
"  ly  attributable  to  the  Bunkur  and  Boondtee  ifcehals  in  the  plead- 
"  ings  mentioned,  or  to  tbfe  ghauts,  of  which  the  same  in  part 
"  consist  ;  and  that  £he  rights  of  Havelee  in  respect  of  Bakum 
"  do  not  extend  beyond  the  129  bigas  and  19  biswas  mentioned 
"  in  Beadon's  settlement,  and  which  are  included  in  the  1,23, 207 

*  bigas." 

%  It  then  proceeded  thus :  "That  the  High  Court  of  Judicature 
*c  do  inquire  what  is  the  nature  and  character  of  the  Bunkur 
"  and  Joondee  mehals,  and  of  the  ghauts  oomprised  therein  res- 
"  pectivaly, which  are  included  inPiron^ssettlement,andare  there* 
<(  in  estimated  at  Sa.  Rs.  1,  116  ;  and  whether  the  same  or  any, 
€t  and  which  of  them,  included  any  and  what  part  of,  or  any  or 

(1)10  Moore'*  LA.,  112. 
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"  wkat  right  or  interest  in  the  land  in  question  in  this  suit ;"  and  ,   ,  *y° 

it  declared  that "  so  mack  o£  the    land  ^in  question  in  this  suit  as     L^lJf!ro 
u  may  upon  such  inquiry  appear   to    be    comprised  in  the  said        6ik* 
w  Bunkur  and  Boondee  mehais  or  ghauts  belongs  to  Havelee,  and    Maharaja 
"  that  the  appellant  is  entitled  to  recover  the  residue  of  the  land  gJJJjJ^. 
"  in  question/'  and  directed  the  Cburt  "  to  proceed  in  the  suit  as        bur.  ; 
44  upon  the  result  of  such   inquiry    may  appear  to  be  just/*  and 
directed  that  any  "  costs  of  the   suit  already  paid  should  be  re- 
"  funded,  and  that  the  Court  should  deal  with  such  costs,  and  all 
a  other  costs  of  the  suit,    including  the    costs,  of  that  appeal,  as 
might  seen  just,  having  regard   to    the  declarators  aforesaid, 
and  to  the  result  of  the  sraid  inquiry ;"  and  it  declared  that  that 
order  should  be  without  prejudice*  to*  any  proceedings   which 
might  thereafter  be  taken  for  the  settlement  of  Havelee. 

On  the  18tbMaroh  1806,  the  appellamVpetifcioiied  the  High 
Court  at  Fbrt  William  in  Bengal,  praying  that,. a  according  to* 
the  order  in.  the  decree  of  the  Privy  Council,  they  would  be 
pleased  to- pae»  an  ordar  for  delivery  of  possession  of  the 
manaas  decreed,,  and  for  payment  of  the  mesne  profits  thereof 
as  estimated  in*the  plaint,  after  directing  a  local  investigation  ; 
**  and  that  as  to  the  remaining  land  in  dispute),  they  would.  algo« 
*r  be  pleased,  according  to  the  order  in  the  decree  of  ihe  Privy 
Council,  to  pass  an  order  for  holdings  local  investigation ;  and 
according  to  the^order  it* the  deoreeo£th«  Privy  OounciLa$d  all 
grant  pour  petitioner  the  cost  o£  the  Privy  Council  to, 
u  the  costs  of  suit  with  theitfteresfe  thereon." 

L..  S.  Sack&Os,  J.,  thereupon  made  the  following  order  :-— : 
4t  Let  the   directions    of   the  decree  of  the  Privy -Council  be 
"  carried  out,  possession  of    the  mauzas  specified  to  be  giv«en  to 
u  the  petitioners,  and  the  several  matters  specified  to  be  inquired 
u  infto  by  the  Principal  Sudder  Ameen  of  Bhartgulpore.  v 

"  Provided  that  isfcu©  of  this  order  be  stayed  for  fourteen  days* 
"  within  which  time  the  Government  Pleaderjrepresetflpbg  the 
"  Gonrt  of  Wards,  who  k  this.  day.  {iresent  in  CotkUand  has 
u  notice,  may  file  a  petition  of  jobjecfcions,  if  toy. 

"  The  petitioner  asks  for  wasilat,  but  it  appears  to  me  that 
*  this  Court  cannot  give  anything  beyond  what  the  Privy Xtouu- 
u  <S1  in  its  decree  has  given." 
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Upon  this'order  being  made,  the  appellant  prayed  for  leave  to 
appeal  to  England  on^the  ground  that  by  the  order's  refusing 
mesne  profits  he  suffered  a  loss  of  rupees  11,818,  being  the  mesne 
profits  on  the  35,000  bigas  decreed  by  the  privy  Council. 

On  the  8th  January  1867,  the  High  Court  granted  the  leave 
as  a  matter  of  right. 

The  case  now  came  on  for  hearing  before  the  Judicial  Com- 
mittee. 

Sir  R.  Palmer  Q.  C,  and  Mr.  Leith  for  the  appellant.  — The 
effect  of  the  decree  of  the  Privy  Council  is  to  declare  our  title 
to  the  property.  On  applying  for  possession  as  a  recognition 
of  this  title,  mesne  profits  follow  as  a  matter  of  course.  For  the 
usual  practice*  Circular  Orders,  No.  10,  llth  September  1829 
and  llth  January  1839,  No*  29, paragraph  7,  may  be  referred  to. 
There  is  nothing  in  the  order  prohibiting  us  from  claiming  what 
is  the  result  of  the  property  being  found  to  be  ours. 

Mr.  Doyne  for  the  respondent. — The  appeal  will  not  lie.  It  was 
not  granted  by  a  special  permission,  bat  as  of  right.  The  only 
power  nnder  the  Charter  to  appeal  as  of  right  is  under  section 
39  (1).  This  is  not  an  order  on  appeal  "or  in  exercise  of  the 
"  original  jurisdiction."  The  Judge  was  acting  ministerially* 
[Lord  Cairns. — Must  there  not  be  an  appeal  to  Her  Majesty  if 
the  lower  Court  miscarry  in  giving  effect  te  the  decree  of  the 
Privy  Council  ?]  It  is  an  order  of  one  Judge  who  acts  ministe- 
rially, and  if  he  be  wrong  they  could  apply  to  the  High  Court. 
The  circular  order  is    misunderstood — Act   XXIIIof  1861,  sec* 

tion  11. — Mosoodun  Lall  v.  Bheekaree  Singh  (2).  [Sib  J. 
Napibb. — The  question  of  right  to  interest  is  very  different  from 
mesge  profits*]  Giving  interest  is  in  the  discretion  of  the  Court. 
But  as  to  mesne  profits,  unless  the  decree  provides  for  them,  the 
Court  executing  it  cannot  award  them — Rurro  Ohunder  Chowdry 
v.  Boofodhonee  Dabea  (3). 

Sir  A  Palmer  in    reply.— [Lord  Cairhs.— Is  there  any  case 
deciding  that  the  Court  below    can  give  mesne  profits  when  the 

.  (1)  ^Letters  Patent,  1865,  s  J9  (3)  1   W.  R.f  Mis.,  5. 

t)  t  V.  R.,  Mis.,  109. 
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Privy  Council  giveB  a  decree  for  possession  ?]     No ;  but  it  is  the       1870 
necessary  legal  consequence.    In  this  case  Her  Majesty's  order      Kajaji 
directs  the  case  to  go  back  to  have  justice  done.    It  has  done        gIANO 
all  that  is  necessary  to  show  the  Court  below  what  it  has  to  do.   MAHt2RAJA 
The  Court,  however,  says,  "  although  the  Privy  Council  has  not  Luckimpu* 
given  a  decree  for  possession,  but  has  only  declared  the  title,  we       hVSL 
will  not  act  so  as  to  carry  out  that  decree.1 '    Are  we  here  to 
settle  the  minutes  ?    Is  noli  the  Court  below  to  settle  the  minutes 
in  accordance  with  the  directions  of  Her  Majesty  in  Council  f 
Their  Lobdships  delivered  the  following  judgment : — 
The  appellant  in  this  case  originally  sued  to  recover  from  the 
respondent   certain  villages  and  lands,  alleging  that  on  a  true 
adjustment    of  the  boundaries  they   belonged  to   the  Nizamut 
Mehals,  and  [not  to  Havelee.    He  claimed    also  mesne  profits. 
The  suit  was  dismissed  by  the  Court  of  first  instance,  and  that 
dismissal  was  confirmed  by  the  Sudder  Dewanny  Adawlut. 

Their  Lordships,  on  whose  recommendation  the  order  in  ques- 
tion was  made,  thought  that  this  dismissal  was  wrong,  and  in 
an  ordinary  case  they  would  have  made  the  final  decree  which 
the  Appellate  Court  in  India  ought  to  have  made.  Not  having 
materials  for  doing  this  they  suggested  the  order  in  question, 
which  declared  the  appellant  absolutely  entitled  to  the  villages 
of  Goremahi  and  Goruckpur,  and  to  all  the  rest  of  the  land  in 

dispute  which  was  not  comprised  in  the  settlement  of  Havelee. 
By  declarations  it  limited  Havelee  to  1,23,  207  bigas,  including 
129  bigas  and  19  biswas,part  of  Beadon's  settlement,and  so  much 
of  the  land  in  dispute  as  belonged  to  or  was  attributable  to  the 
Bunkur  and  Boondee  Mehals.  It  then  directed  the  High  Court 
of  Calcutta  to  make  the  inquiry  necessary  to  understand  what 
this  last-mentioned  land  was,  and  to  proceed  in  the  suit  as  ypon, 
the  result  of  such  inquiry  might  seem  just,— dealing  with  the 
whole  question  of  costs,  including  the  taxed  costs  of  th^  appeal. 
Now,  in  this  state  of  things,  their  Lordships  are  of  tipiriicm 
that  the  appellant  might  well  have  waited  the  result  of  those 
inquiries  and  accounts  before  applying  to  the  Bigh  C&art  in 
Calcutta  for  the  execution  of  the  earlier  part  of  the  decree  with 
reference  to  those  villages  to  which  he  was  declared  entitled; 
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1870       and  their  Lordships  also  are  of  opinion  that  the  High  Court  at 
Rajah      Calcutta  might  well  have  declined,  if  they  had  been  so  minded, 

4  Sing       *°  exeeute  the  earlier  part  of  the  decree  until  they  had  oonv- 
v.         pleted  the  whole  of  the  inquiries  and  accounts-    However*  the- 
LvcKiMPUfc   appellant  did  apply  to  the  Court  for  the  execution  of  the  parti 
BlN©uB^Hir  °*  ^  decree  which,  related  to  the  two  villages  of  Goremahi  and 
Goruckpur,  to  which  his  title  had  been  declared,  and  the  single 
Judge  of  the  Higfc  Court,  on  whom  appears  to  have  devolved 
the  duty  of  answering  the  application,  waa  willing  to  execute, 
and  proceeded  to   execute  the  decree,  so  far  as  regards  posses- 
sion of  these  two  villages.     He  stated  his*  opinion*  to  be,  that 
with  regard  to  mesne  profits,    inasmuch  as-  the  order   of   Her 
Majesty  in  Council  had   not  specifically  mentioned  [anything 
about  mesne  profits,  it  would  not   be  proper  for  the  Court  ut- 
India,  in  executing  a  decree,  to  make  any  erdbr  with  regard! 
to  the  mesne  profits* 

That  order  standing  would  of  course  be  an  impediment  here- 
after, even  after  tbeincfuiriee  directed  by  the  other  part  of  the* 
decree  were  completed,  in  the  way  of  any  application  by  the 
appellant  on  the-  subject  of  mesne  profits  from  those- two  villages  ; 
and,  inasmuch  aa  their  Lordships  are  of  opinion  that  had  the 
first  part  of  the  decree  stood  alone,  ft  would  have-  been  one  of 
the  consequential  (Erections  proper  to  be  given,,  to  ascertain  the 

amount  of  mesne  profits  at  the  time  that  possession -of  the  vil- 
lages was  given,,  they  think  that,  inasmuch  as  one  part  of  the 
decree,  namely,  that  with  regard  to  possession!  has  been  exe- 
cuted by  the  High  Court,  everything*  connected  with  that-  pos- 
session should  be  executed  at  the  same  time. 

Their  Lordships  aro  of  opinion  thst  the  right  to  mesne  psofite 
is  consequential  on  the  declaration  in  the  decree,  and  upon  pos- 
session. They,  therefore*,  think  that  the;  High  Court  should 
proceed  to  ascertain,  either  itself  or  by  an  issue  properly  framed, 
to  be  answered  by  the  local  Court,  what  the  amount  due  to  the 
appellant  ior  mesne  profit  upon  these  two  villages  is.  They 
will,  therefore,  htsmbly  recommend  to  Her  Majesty  that  an 
order  should  be  made  to  that  effect  -r  hut,  inasmuch  as  the  diffi- 
culty* has  arisen,  partly  by  the  application1  of  the  appellant  to 
execute  the  decree  piecemeal,  and  partly  by  the  erroneous-  ap- 
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prehension  which  the  Judge  appears  to  havO  entertained   of  the  1gy^ 
effect  of  the  decree  of  their  Lordships,    their  Lordships  think  it 

a  case  in  which  there  ought  to  be  no  costs  of  the  appeal.  lSani" 

Appeal  allowed  SlN0 

Agent  for  appellant" :  Mr,  Wilson.  MaHabaja 

Agents  for  the  respondent :  Messrs  J.  S.  and  2.    R.  Bender-  ££1™™ 

*On.  DUB. 


p.  c.» 
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MAfiARAJA   DHIRAJ   -MAHTAB  CflAtfD  BAHADUR 
MAHARAJA  OF  BTTRDWAN  (Plaintiff)  v.  BtTtiRlM     > 

SING  BABOO  AND  ANOTHEB  (DEFENDANTS.)  J^V   & 

ON  APPEAL  FBOM  THE  HIGH  COURT  OF   JUDICATURE  AT 

FORT  WILLIAM  IN  BENGAL. 

Act  XFt  of  1869,  «.  to-Bw*ntio*~Limitation-Proc6odin#^  Sahyl 

Sing  r.  Degum  &*£  (\). 


See  also 


So  long  *b  an  actual  hond  fide  contest  is  going  oil  in  Court  between  a  decfte- 
nolder  and  tike  Judgment-debtor  as  to  the  Judgment, there  is  a  pending  "  proceeding"  13  B.L.R  1  ?  I 
Within  section  $0  <rf  Aot  XIV  of  1869,  and  the  period    of  limitation  must  bo  Slip.  Vol.  718 
computed  from  the  Court's  decision.  *J*£dr  4S2' 

Tk%  decfeiop  in  the  ease  of  Rton  S*h*$e  Singh  r.  Degun/i  Singh  (1)  commented    10  B.  L.  R. 
*a  and  apprtted  of.  104» 

Tais  was  an  appeal  from  a  decision  of  the  Sigh  Court  at  Cal* 
write,  dated  20th  August  1866. 

The  Appellant  was  the  Raja  of  Burdwan>  the  Respondents  were 
the  grfcndsons  of  Khettramohan  Sing  Baboo  and  the  mother  of 
an  infant  grandson* 

On  the  21st  December  1829,  the  then  Raja  obtained  a  decree 
against  !l£hettramohan  for  rupees  8,100  as  arrears  of  rent* 

On  the  8th  July  1831,  an  application  was  made  by  the  Raja 
that ,f  the  Court  may  execute  the  decree  against  the  said4?fyid* 

ant  and  cause  to  give  me  the  amount  of  decree   with    interest 

to  date  of  its  liquidation  and  the  costs.'* 

On  the  20th  September  1831>  the  Raja  made  a  further  appKca* 
(ion,  alleging  that  the  defendant  had  absconded,  and  praying  for 

*  Present .— The  Right  Bok.  Lord  Caibns,  SibJ.W.    Colvillb,   Fib* 
JowrH  Natiml,  and  flfia  Lawrence  Feel.  ^ 

A)  Case  No.  778  of  1865  ;  llth  September  1866.     . 
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WO       execution  against  his  person  or  estate,  the  latter  being  described 
Maharaja  and  an  order  was  made  for  attachment  of  the  latter. 

Mihtab         ^  Pftrfc  on^y  °*  *^e  ^e^  was  rea^,zed  by  sale  of    the    attached 
Chand      property,  and  on  tho  10th  September  1838  the  property  attached 

Maharaja  being  sold,  the  suit  was  ordered  to  be  struck  off  the  file, 
or  Buedwan       At  that  time  the  Raja  who  had  brought  the  suit  was  dead,  and 
Bi}l*am  Sutohis  son  (the  present  appellant)  Was  a  minor. 

Baboo.  jje  attained  his  majority  in  January  1840,  and    within  twelve 

years  from  that  date,  that  is  to  say  June  151,  he  applied  for 
personal  execution  against  Khettramohan  for  the  unpaid  balance, 
being  upwards  of  rupees  52,000,  and  an  order  was  made  on  the 
29th  September  1 852. 

On  the  18th  May  1853,  nothing  having  been  done   under  the 
order,  the  suit  was  again  struck  off  the  file. 

On  the  7th  December  1861,  the  judgment-debtor  hating  died, 
the  Raja  applied  for  execution  against  the  respondents  as   heirs 
of  Khettramohan,  and  notice  was  served  on  them  as  reported  by 
the  Nasir  on  24th   January  1862.  They  objected,  1st  that  the  right 
to  execution  was  barred  by  limitation  ;  2nd  that  they  had  no  pro- 
perty of  Khettramohan. 

The  Raja  traversed  those  defences,  and  set  out  a  list  of  pro- 
perty which  could  be  attached,  an  the  Principal  Sudder  Ameen 
passed  the  following  order  on  4th  March  1862  :— 

"  If  there  are  no  objections,  let  the  notice  of  sale,  &c.  be  written 
in  due  order." 

On  the  29th  November  1862,  the  Principal  Sudder  Ameen 
passed  the  following  order : — 

Whereas  the  heir  of  the  judgment-debtor  is  a    respectable 
person,  the  final  process  cannot  be  issued  against  her.  Let  the 
u  number  of  the  suit  be  struck  off  from  the  record  at  present." 

On  the  20th  November  1865,  the  Raja  made  a  fresh  application 
forexecutionagainsttherespondents,  the  sum  havingtheq.  increas- 
ed to  rupees  89,000,  and  notice  of  the  application  was  given  to 
the^respondents,  who  met  it  by  the  objections  that  the  claim  was 
barred  by  the  Limitation  Act  (XIV  of  1859),  and  that  they  as 
gAndsons  (the  woman  being  made  party  on  behalf   of  her  son) 

iiad  no  assets. 

Mr.  K^ily,  who  had  succeeded  as    Principal    Sudder    Ameen 


VOL.  V»3  PRIVY  COUNCIL;  613 

held  that  the  law  of  limitation    barred  the  claim,  a?  Act  XIV  of       187° 

1859  (1)  required  some  proceeding    to   have   been  taken  within  Maharaja 

three  years  next  preceding  the  application  for  execution,  and  ha  mahtab 

calculated  dates  thus :  0  Chand 

-r*  ~*    «  «,w*A  Bahadur, 

Decree  ..>  ...  ...  ...   21  Sept.  1829.  Maharaja 

Last  application 7  Dec,    1861.  «tBu»wa» 

Nazir's  return  of  notice  served         ...  24  Jany*  1862.  Bvlsam  Snro 

Present  application  ...  ...  20  Nov.   1865, 

being  three  years,  nine  months,  twenty-seven  days  after  the  last 
proceeding  by  the  judgment-creditor. 

Against  this  decision  the  Raja  presented  a  miscellaneous 
appeal  to  the  High  Court,  on  the  ground  that  the  time  ought  to 
have  been  counted  not  from  the  service  of  the  notice  but  from 
the  date  of  the  case  being  struck  off. 

The  Court  (2)  gave  the  following  judgement  :— 

"  It  has  been  held  by  a  Full  Bench  that  the  date  on  which 
"  an  execution  case  is  struck  off  the  file  does  not  give  the  decree* 
''.holder  a  fresh  starting  point  from  which  to  calculate  the  period 
"  of  limitation.  The  date  from  which  the  time  for  executing  a 
Cl  decree  is  calculated  commences  from  the  date  on  which  any 
"  act  is  done  by  the  decree-holder  in  good  faith,  or  by  the  Court 
"  in  furtherance  of  execution.     We  dismiss  the  appeals." 

The  Raja  having  appealed  to  England,  the  case  now  came 
on  for  hearing  ex  parte. 

Sir  &  Palmer,  Q.  C,  Mr.  Leitk  and  Mr.  Doyne,  for  the  appel- 
lants,—(After  stating  the  fact)  The  case  rof erred  to  by  the 
High  Court  must  be  Ram  Sahaye  Singh  v.  Begun  Singh  (S),  but 
if  that  case  decides  that  the  time  when  the  Court  had  the  case 
before  it  is  to  be  excluded,  it  cannot  be  sound.  But  it  does  not 
so  decide  :  the  intention  of  the  decision  is  to  lay.  down  that  where* 
the  Court  is  not  satisfied  of  the  bond  fides  of  the  step  taken,  or 
where  the  step  taken  is  that  of  the  Court  without  originally 
being  put  in  motion  by  the  party,  the  step  so  taken  will  not  be 
a  "  proceeding  "  within  the  Act  (4).  -»  * 

(1)  Section  SO.  (Z)  Case  No.  778  of  1865 »  1  ltk  Sep* 

(2)  Mr.  Justice  Loch  and  Mr.  Justice    tember  1866.  *      * 
Macpherson.                                            (4)    Act  XIV  of  1859,  section  20. 

€0. 
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WW  Their  Lordships  delivered  the  following  jadgment  :— 

Maharaja       The  question  in  this  appeal  is    the    proper  contraction  of  the 

Mahtab      20th  section  of  Act  XI V  of  1 859,  which  enacts  that "  no  process 

BCH^D      "  of  execution  shall  issue   from    any  Court    not  established  by 

Maharaja    "  Royal  Charter  to  enforce   any   judgment,   decree,  or  order  of 

o»  BmrowAN  «  BUCjl  (jour^  uniess  aome  proceeding    shall  have  been  taken  to 

BuLRAk  Swo  "  enforce  any  such  judgment,  decree,  or  order,  or  to  keep  the 
"  same  in  force  within  three  years  next  preceding  the  applica- 
t€  tion  for  such  execution."  Was  there,  at  any  time  within 
three  years  preceding  the  application  for  execution  made  in  the 
Court  below,  any  proceeding  which  had  been  taken  to  keep  in 
force  the  judgment,  decree,  or  order  originally  made  in  favour 
of  the  present  appellant  ? 

What  took  place  was  this.  The  original  debtor  died.  The 
appellant  desired  to  have  the  benefits  of  his  jadgment  against 
the  heir  or  heirs-at-law.  In  this  state  of  things  he  applied  to 
the  Judge  for  process  of  execution  against  the  respondents  as 
heirs,  and  on  the  26th  of  December,  1861,  this  application  was 
made  to  assume  the  form  of  b  cause.  It  was  marked  and  de- 
scribed as  106  of  1861,  and  was  sent  by  the  Judge  to  the  Princi- 
pal Sudder  Ameen,  who  directed  the  usual  notices  to  issue.  It 
is  the  history  of  that  cause  which  we  have  to  trace  for  the  pur- 
pose of  seeing  whether  it  was  kept  alive,  or  whether  it  became 
at  any,  and  what  stage,  inoperative. 

On  the  24th  of  January,  1862,  the  officer  of  the  Court  made 
his  report  that  another  officer,  a  peon,  had  gone  to  the  place 
stated  and  searched  for  the  judgment-debtors,  but  was  unable 
to  "find  them,  and  had  affixed  the  notice  in  a  particular  way,  and 
served  it  upon  the  village  watchman.  Then,  in  February,  1862, 
the  next  month,  the  responded  filed  a  petition  of  objections 
before  the  Principal  Sudder  Ameen,  not  disputing  the  service 
of  the  notice,  but  objecting  to  execution  proceeding  on  the 
grounds  that  it  was  barred  by  limitation,  and  that  no  estate  of 
the  judgment-debtor  had  come  into  their  possession.  There  was, 
therefore,  a  litis  coutestatio  between  the  parties  to  this  suit,  die 
defendant  to  the  suit  appearing  and  contesting  the  right  of  the 
a  plaintiff  to  have  the  benefit  of  the  execution  against  the  defend- 
ant.   In  March,  1862,  without  any  delay,  the    appellant  put  in 
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a  petition  by  way  of  answer  to  the  petition  which    the  respond-       *&7° 
ent  had  put  in,  contesting  the  allegations  in  point    of    law    that    M^^A 
the  respondent  had  made.  In  that  state  of  things,    both  parties     Mahta* 
having  placed  their  view,  of  their   respective  cases  upon    record    bahadcb, 
as  it  were,  on  the  4th  of  March.  1862.  the  Sndder  Ameen  ordered    Maharaja 
that  on  the  last  petition,  if  there  were  no  objection,    the    notice  v. 

of  sale  should  be  drawn  up  in  due  orcfer ;  and  it  appears  that  Bu3gA4^INa 
following  upon  this,  on  the  2&th  of  November  1862,  a  species 
of  hearing  was  brought  on  before  the  Principal  Sudder  Ameen 
for  the  purpose  of  discussing  all  or  some  of  the  allegations 
which  had  been  made- in  these  petitions,  and  it  was  then,  upon 
that  day,  the  29th  November  1862,  that  the  Sudder.  Ameen 
pronounced  his  opinion  :  "  Whereas  the  heir  of  the  judgment- 
"  debtor  is  a  respectable  woman,  the  final  process  cannot  be 
"  issued  against  her.  Let  the  number  of  the  suit  be  struck  off' 
"  from  this  reoord  at  present." 

Now  1  pass  by  the  question  whether  that  was  meant    to  be  a- 
final  judgment,  or  only  a  temporary  delay  interposed  in  the  pro- 
ceeding: of  the  suit,  and  I    will    suppose,    for     the    purpose  of 
argument,  that  it  was  meant  to  be  &  final*  judgment.     It  was  at 

this  point,  and  at  this  point  for  the  first  time,  that  the  suit  which  ^ 
up  to  that  time  had  beett  pending,  was  disposed*  of  by  any  order 
of  the  Court,  and  up  to  that  time  there  appears-certainly  to  have 
been  no  delay  on  the  part  of  either  side*.  It  was-  prosecuted,  and 
prosecuted  bona  fids,  and  defended,  and  defended  bond  fide  ;  and 
it  appears  to  their  Lordships  that  so  long  as  that  process  was  going 
on  so  long  as  there  were  these  allegations  and| counter-allegations 
as  to  the  right  to  revive  and  prosecute  the  decree,  there  was  a 
pending  proceeding,  and  it  would  have  been  out  of  the  power 
of  the  appellant  to-  have  done  anything  but  wait  for  the  result, 
and  the  order  of  the  Court  upon  that  pending  proceeding. 

Their  Lordships,  therefore,  were  the  case  not  affected  by  any 
authority,  or  by  any  prevalent  course  of  practice  in  India, 
would  have  no  hesitation  whatever  in  holding  that  there  was  here 
a  proceeding  to  keep  in  force  a  judgment,  decree,  or  order  orj^ 
ginally  made ;  that  that  proceeding  was  pending  every  day  of  the- 
time,  and  every  hour  of  every  day,  until  it  was  disposed  of  on  the- 
29th  of  November  1862  by  the  order  to  which  I  have:.  referred: ' 


• 
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18*°  Bat  it  has  been  suggested  in  the  judgment  of    the    Court,  in 

*Phiiu  JA   *^e  Prosenfc  case>  that  t^e  matter  is  affected  by  former  decisions  of 

Kabtab     the  Courts  in  India,  which  had  led  to  a  conclusion  different  from 

TUhadur     *^e  one  whi°h  we  have  expressed.  Their  Lordships  have  referred 

Maharaja   to  the  case  which  was  cited  upon  this  head,  and  they  desire  to  say 

v.  that  they  see  no  reason  whatever  to  find  fault  with  the  decision  in 

Bulbam  SiKo  t}^  case#  That  case  appears  to  have  laid  down  this  rule,  that  all 

acts  done  either  by  the  Court,  or  by  an  officer  of  the  Court, 
or  bond  fide  by  the   applicant  for  enforcing  the   decree,   keeping 

it  in  force,  would  satisfy  the  term  st  •  some  proceeding"  in  the 
20th  section  ;  but  then  the  Court  go  on  to  qualify  that  by  saying 
that  there  might  be  things  done  by  the  Court,  or  there  might 
be  things  done  by  the  party  which  might  appear  at  first  sight 
to  be  steps  taken  in  execution  and  prosecution  of  his  right,  but 
which  really  might  be  done  in  such  a  way  as  so  far  from  showing 
diligence  or  vigilance  on  his  part,  might  be  so  tainted  with  want 
of  good  faith,  that  they  would  lead  to  a  totally  opposite  conclu- 
sion ;  and  in  the  particular  case  before  the  Court  they  found 
that  there  had  been  an  application  made  to  execute  the  decree ; 
that  that  had  been  pending  for  a  considerable  time  before  the 
Court,  and  had  ultimately  been  dismissed  by  the  Court  itself  by 
an  act  of  the  Court  for  want  of  prosecution;  and  applying  other 
general  observations  to  that  case,  they  appear  to  have  arrived  at 
the  conclusion  that  the  circumstance  that  there  had  been  a  want 
of  diligence  which  obliged  the  Court  to  dismiss  the  cause  for 
want  of  prosecution,  made  the  act  of  the  Court  there  not  to  be 
an  act  which  could  satisfy  the  expression  **  some  proceeding" 
within  the  20tk  section . 

Their    Lordships  see  no  reason  whatever  to    disapprove     of 
that  decision.     It  would,  as  it    has  been  pointed   out,  be  a  very 
strange  result  if  the  mere  chronicling  or  recording  by  the  Court 
of  the  fact  that  there  had  been  delay  and  laches  on  the  part   of 
the  litigant  such  a<?  obliged  them  to  strike  the  suit   off  the  file, 
if  that  act  of  the  Court  done  under  such  circumstances  were   to 
redound  to  the  benefit  of  the  litigant,  and  to  enablo  him   to  say 
that  he  had  been  using  due  diligence  within  the  period  of  three 
years.     Not  in  any  way  disapproving,  therefore,  of  the  decision 
to  which  we  have  been  referred,  their  Lordships  are  of   opinion 
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that  in  the  present  case  the  proceeding  which  has  been  taken 
now  was  taken  in  the  period  of  three  years,  because  it  was  taken 
within  three  years  after  the  order  of  the  Principal  Sadder 
Ameen  of  the  29th  of  November,  1862,  was  made.  We,  there- 
fore, will  humbly  recommend  to  Her  Majesty  that  the  order 
should  be  reversed,  and  that  the  appellant  should  have  his  costs 

of  the  appeal. 

Appeal  allowed. 

Agent  f  jr  appellant  :  Mr.  Wilson. 
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Maharaja 

D  HI  RAJ 

Martab 

Chand 

Bahadub, 

Maharaja 

or  BuRDWAJi 

v. 

BCLRAM  SlNO 

Baboo. 


[APPELLATE  CIVIL.] 


Before  Mr.  Justice  L.  S.  Jackson,  and  Mr.  Justice  Mitter. 

DUBO  MISSER  (Defendant)  v.  SRIN1BAS  MISSER  and  othzks 

(Plaintiffs.)* 

Shebait  of  Hindu  Idol    Right  of  a  Shebait  not  Transferable. 

The  right  of  a  shebait  of  a  Hindu  idol  to  perform  the  servioos  and  receive  the 
customary  remuneration  is  not  transferable,  and  cannot  be  sold  in  satisfaction  of  a 
decree  against  the  shebait. 

This  was  a  suit  to  have  the  proprietary  right  of  the  sheba  of 
certain  idols  in  Shashan  Damudarpur  declared  by  setting  aside 
a  sale  whereby  the  right,  title,  and  interest  of  the  defendants, 
Bam  Panda  and  Ganga  Panda,  as  shebaits,  had  been  soldand  pur- 
chased by  the  defendant,  Dubo  Misser.  The  plaint  statod  that  the 
plaintiffs  were  the  proprietors  of  the  sheba,  and  that  Ram  Panda 
and  Ganga  Panda  had  no  proprietary  right,  but  were  mere 
shebaits  appointed  by  the  plaintiffs. 

The  defence  set  up  by  Dubo  Misser  was  that  Ram  Panda 
and  Ganga  Panda  were  hereditary  shebaits  ;  that  the  right  of 

the  sheba  was  vested  in  them  ;  that  they  had  pledged  this 
right  to  Dubo  Misser,  in  consideration  of  a  sum  of  money  advanc- 
ed by  him  ;  that  he  had  obtained  a    decree  whereby  it?  was 

Special  Appeal,  No.  182  of  1870,  from  a  decree  of  the  Judge  of  Cuttack,  elated, 
the  14th  December  1869,  affirming  a  decree  of  the  Officiating  Moonsiff  of  that  dia- 
tiict,  dated  the  26th  August  1869. 


1870 
August  18. 
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WQ       declared  that  the  right  was  liable  to  sale  in  satisfaction  of  the 

DubooMtssee'0*0  i  ftQd  that  accordingly  the  right  had  been  sold  in  execution, 

*-         and  had  been  purchased  by  him. 

Mussr.         The  Moonsiff  held  that  the  proprietary  right  to  the  sheha  was 

in  the  plamtiffs,and  that  the  right  to  worship  (shebaitship)  wa$  not 

(citing  Jugcfurnath  Boy  Chowdry  v.  Kishen  Pershad  Surmah)  (1) 

a  saleable  one.    He  accordingly   passed  a  decree  in  favor  of 

the  plaintiffs. 

On  appeal  by  Dnbo  Misser,  the  Judge  confirmed  the  decree 
of  the  lower  Court. 

Dubo  Misser  appealed  to  the  High  Court. 

Baboos  Abhai  Charon  Bose  and  J&ahendru  Lai  Mitter  for 
the  appellant. 

Baboo  Chandra  Madhab  Qhoaetor  the  respondents.. 

Mitter  J. — We  are  of   opinion  that  the  conclusion  arrived 

at  by  the  lower  Courts  in  this  case  is  correct.  There  can  bo- 
no doubt  whatever  that  the  right  which  the  defendant,  special 
appellant,  alleges  to  have  purchased  was  ooe  which  could  not  be 
Bold,  in  execution  of  a  decree.  The  ehebait  of  a  Hindu  idol 
has  to  perform  services  for  the  idol,  that  is  to  sayr  to  perform  the- 

worship  of  the  idol,  and  to  prepare  food  for  it ;  and  snob  a  right 
cannot  be  sold  at  a  public  sale  in  execution   of  a  decree.    Tha 

•  special  appellant  has  failed  to  give  us  amy  authority  in  support 

of  his  contention,  and  we  do  not  therefore  find  any  reason  for 

disturbing  the  judgment  of  the  tower  Appellate  Courts 

The  plaintiffs  have  established,,  to  the  satisfaction  of  the  lower 
Appellate  Court,  that  they  had  a  right  to- maintain  this  suit ;  and 
on  this  point,  no  objection  ha*  been  taken  before  u$  in  special 
appeal. 

The  special  appeal  is  dismissed  with  costs. 


Appeal  dismissed- 


(t)  7  W..  Tt.,.  26& 
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Befor*  Sir  BMkard  Couch,  Kt,  Chief  Jvetice,  and  Mr.  Justice  Phtar.  1870 

SHEARMAN  (Dwsndaht)  *.  FLEMING  and  othihs  (Plaibtiyf).         -  ,UM  l' 


Sale  of  Qood8~-Bitl8  of  Exchange,  Presumption  of  Payment  of— Production 
of*  hy  Acceptor — Account  Sale* — Jftridence— Limitation— Acknowledgment 
— Aet  XIV  o/  1859,  t.  4 


The  plainitffa  in  London  and  the  defendant  in  Calcutta  had  dealings,  which 
Consisted  in  the  defendant  shipping  jute  cuttings  and  rejections  to  the  plaintsffi 
in  certain  quantities  and  within  certain  limits  as  to  price ;  the  defendant  drawing 
hill*  on  the  plaintiffs  in  respect  of  such  goods,  which  the  plaintiffs  accepted.  The 
plaintiffs  alleged  that  there  was  an  agreement  between  them  and  the  defendant* 
that  in  case  of  shipments  in  excess  of  the  limits  given  by  the  plaintiffs,  they 
should  at  their  option  receive  the  goods  on  their  own  account,  or  treat  them 
as  consignments  on  account  of  the  defendant,  but  the  defendant  denied  there 
was  any  such  arrangement.  The  defendant  made  several  shipments  in  excess  of 
the  plaintiffs'  limits,  and  the  plaintiffs  treated  them  as  consignments  on  the  defend-* 
ant's  account,  selling  them  on  defendant's  account  and  forwarding  him  account 
•ales,  and  ^drawing  bills  on  the  defendant  for  an^  balance  due  to  them  in  the) 
transactions,  which*  bills  the  -defendant  refused  to  pay.  The  plaintiffs  forwarded 
accounts  current  to  the  defendant)  in  which  appeared  an  item  of  £188-S-0  as  the 
balance  of  account  current  down  to  December  1866.  It  appeared  to  hare  been 
due,  however,  in  respect  of  an  account  for  1863,  The  defendant  sent  a  letter, 
dated  22nd  December  1865,  to  the  plaintiffs,  Which  contained  the  following  post 
script : — "  P.  8' — Enolosed  a  remittance  of  £40  to  old  account.'1  In  an  action 
brought  by  the  plaintiffs  for  the  balance  due  to  them  from  the  defendant  in  respect 
of  the  'ahipmenta  which  had  been  treated  by  the  plaintiffs  as  consignments  on 
the  defendant's  account,  the  plaintiffs  included  the  sum  of  £188*5-6.  The  suit 
was  brought  in  November  1868.  The  defendant  admitted  he  had  sold  the  bills  and 
received  the  money  Tor  them ;  they  were  prodaoed  by  the  plaintiffs,  the  acceptors. 

Belay  that  the  bios-being  produced  by  the  acceptors  after  due  date,  and  the 
defendant  having  received  no  notice  of  dishonor,  and  no  demand  for  payment 
of  the  bilk,  the  presumption  Was  that  they  had  been  paid  by  the  plaintiffs. 

In  exercising  their  option  of  treating  shipments  in  excess  of  their  limits  as  on 
their  own  account,  or  as  coittfffnments  on  account  of  the  defendant,  the  plaintiff* 
were  entitled  to  treat  each  shipment  separately,  and  Were  not  compelled  to  decide 
oman  average  of  the,  shipments  taken  all  together. 

The  account  sales  furnished  by  the  plaintiffs  to  the  defendant  were  pritnd  fach 
evidence  of  the  amount  realised  by  the  sale  of  the  goods. 

HsZd  also  (on  appeal,  reversing  the  decision  of  Norman,  J.}  the  words41  remittance 
of  £40  to  old  account"  were  ambiguous,  and  did  not  necessarily  import  that  a  far- 
ther sum  was  due,  so  as  to  constitute  an  acknowledgment  of  a  debt*  which  Would 
give  a  new  period  of  limitation* 
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1870  This  was  an  appeal  from  a  decision  of  Mr.  Justice  Norman. 

Shearman  The  suit  was  brought  on  the  1 7th  November  1868f  to  recover 
Flimihg.  the  sum  of  rupees  12,011-6-6,  the  equivalent  at  the  then  current 
rate  of  exchange  of  the  sum  of  £1,169-17-3,  being  money  alleged 
to  be  due  from  the  defendant  to  the  plaintiffs  for  money  paid  by 
them,  between  the  31st  December  1865  and  31st  December  1867, 
to  the  use  of  the  defendant  at  his  request,  and  for  interest  on 
moneys  due  to  the  plaintiffs,  and  forborne  at  interest  by  them  at 
the  defendant's  request,  and  for  moneys  found  to  be  due  from 
the  defendant  to  the  plaintiffs  on  divers  accounts  stated  between 
them.  The  plaintiffs  were  John  Fleming  and  George  Fleming, 
who  described  themselves  as  merchants  carrying  on  business  in 
London  under  the  name  and  style  of  Robinson,  Fleming  and 
Co..  and  lately,  during  the  occurrence  of  the  events  to  which  this 
Bait  relates,  in  conjunction  with  one  William  R.  Robinson,  since 
deceased.  The  defendant  was  described  as  a  merchant  and 
agent  carrying  on  business  in  Calcutta,  under  the  name  and 
style  of  Shearman  and  Co* 

The  plaintiffs  stated  that,  in  the  years  1865  and  1866  the 
defendant,  as  iorei^n  correspondent  of  the  plaintiffs,  received 
orders  from  them  to  purchase  on  their  behalf  jute  rejections 
and  jute  cuttings  in  certain  quantities  and  within  certain 
limits  of  price ;  that  the  defendant  on  several  occasions  made 
shipments  to  the  plaintiffs  of  an  inferior  quality  to  that  ordered 
by  them,  and  at  a  price  exceeding  tthat  fixed  by  them,  and 
drew  drafts  on  the  plaintiffs  against  such  shipments ;  that  it 
was  arranged  between  the  plaintiffs  and  defendant  that  in  case 
of  shipments  in  excess  of  the  limits  given  by  the  plaintiffs, 
the  plaintiffs  should  have  the  option  of  receiving  the  same  on 
their  own  account,  or  as  consignments  from  the  defendant  on 
his  account  and  at  his  risk;  that  on  this  understanding  the  plain' 
tiffs  accepted  the  drafts  of  the  defendant  drawn  on  them  against 
various  shipments  made  by  the  defendant  in  excess  of  the 
plaintiffs'  limits,  and  advised  the  defendant  of  the  fact  that  they 
received  such  shipments  as  consignments  on  the  defendant's 
account ;  that  they  sold  the  said  shipments  on  the  defendant's 
account,  and  met  the  said  drafts  when  due ;  that  thereupon  (the 
sale  proceeds  of  the  said  shipments  being  less  than  the  amount 
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paid  by  the  plaintiffs  in  respect  of  the  said  drafts)  the  plaintiffs  _ 
sent  to  the  defendant  account  sales  of  the  said  shipments,  and  an  Shbamuh 
account  current,  and  drew  bills  on  the  defendant  for  the  balance  Fleming, 
due  to  them,  but  the  defendant  refused  to  accept  such  bills  or  to 
pay  the  amount  due ;  that  the  defendant,  moreover,  consigned 
certain  jute  cuttings  by  a  certain  ship  called  the  Belle  Isle 
without  any  authority  from  the  plaintiffs,  and  drew  a  draft  on 
the  plaintiffs  against  the  same,  and  requested  the  plaintiffs  to 
receive  the  said  cuttings  as  a  consignment  and  to  accept  the 
draft,  and  the  plaintiffs  accordingly  received  the  same  as  a 
consignment  on  account  of  the  defendant,  and  accepted  the  said 
draft  and  paid  the  same,  and  having  sold  the  said  cuttings,  which 
fetched  a  less  sum  than  the  amount  paid  by  them  in  respect  of 
the  said  draft,  drew  a  bill  on  the  defendant  for  the  balance  due 
to  them  ;  but  the  defendant  refused  to  accept  the  said  bill  or  to 
pay  the  sum  due  in  respect  of  the  said  cuttings. 

In  the  account  sent  there  was  an  item  for  £188-5-6,  which 
the  plaintiffs  explained  as  being  the  balance  of  account  current 
between  the  plaintiffs  and  defendant  down  to  31st  December 
1866.  The  defendant,  however,  alleged  that  it  was  a  balance 
of  the  account  current  between  him  and  the  plaintiffs  down  to 
December  31st,  1863,  and  of  which  the  last  remittance  was  paid 
on  22nd  December  1865.  He  submitted  it  was  barred  by  the 
Law  of  Limitation.  The  plaintiffs  submitted  that  the  account 
had  been  acknowledged  by  the  defendant. 

With  respect  to  this  the  following  extracts  from  letters  were 
put  in  to  show  that  there  was  an  old  account,  and  that  the  de- 
fendant had  admitted  it. 

Defendant  to  plainliffs>  2tnd  December  1865. 

P.  S. — Enclosed  a  remittance  of  £40  to  old  account*" 
Vlaintifis  to  defendant^  3ist  December  1866  : 

Enclosed  our  account  current  made  up  to  date,  showing  balance  in 
our  favor  of  £188-5-6,  which  we  request  the  favor  of  your  immediately 
remitting  us,  as  we  greatly  desire  all  accounts  of  the  old  firm  closed  up 
with  all  speed." 

The  defendant  denied  that  there  was  any  arrangement 
between  him  and  the  plaintiffs  that,  when  the  shipments  were 
in  excess  of  the  plaintiffs'    limits,  they  were  to   have  the  option 
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18?ti        of  treating    it  as  a    consignment  on  account    of  the  defendant : 
Sbxabman     he  alleged    that,    by  an    account    furnished    to    him    by    the 
Fleming.     Pontiffs     in     1864,    there     appeared     to     be    a  balance    of 
£293-13-1,  representing    certain    alleged  losses  on  sales  of  con- 
signments made  to  the  plaintiffs  by  the    defendant  in  1863  ;  that 
though    he    had    reason    to    complain  of  the  sales,  he  took  no 
action    to    recover    the  losses,    being    disposed    to  believe  the 
plaintiffs  had  acted    bona  fide,  and    relying    on  their  promise  of 
further  orders  to  enable    him  to  make    up  his  losses.     He    fur- 
ther alleged  that  it   was   then    (1864)  arranged    that  he  should 
make  a  remittance  on  account    of  the  said  balance,  and  that  he 
made  a  part  payment  thereof  by  remitting   the  sum  of  £127-3-9, 
and  afterwards  several  smaller  sums  ;  that    in  1865  and  1866  he 
executed  several  orders  from  the  plaintiffs  for  jute,  &c,  and  the 
plaintiffs  shortly  before,  as  well  as  after,  the  sales  of  the  various 
shipments  in  respect  of  which  this  action  was  brought,  promised 
to  send  him  further  orders,  but  had  not  done  so  ;  that  in  respect 
of  a  shipment  of   certain    jute  cuttings  (638  bales)  per      angee, 
he  had  made    it  as    a  consignment    on    his    own    account,  bat 
the  plaintiffs    having    sold  the  said  cuttings    at  a  gross  profit  of 
£105  (deducting  cost  and  freight),    appropriated  the  said  profit, 
treating  it  as  a    consignment    on    their    own  account,  to  which 
arrangement  he  had,  however,    assented;  that  other  shipments 
had  been  treated  by  the  plaintiffs    without  the    defendant's  con- 
sent, as  consignments*  made    by  the   defendant,    on  the    alleged 
ground  that  the  cost  and  freight  of  the  said  shipments  (exclusive 
of  insurance)  exceeded  the  cost  and   freight  (exclusive  of  insur- 
ance) to  which  the  defendant  was  restricted    by  the  limits  of  the 
plaintiffs  ;  that  he  did  not  consent  to  the  shipments  being  treated 
as  consignments    on    his    account  ;  that    there  were  other  ship- 
ments not  included  in  this  action,    though  made    about  the  same 
period  as  those  included,  which    were  accepted  by  the  plaintiffs 
in  execution  of  their  orders,  and  which  were  considerably  under 
the  plaintiffs*  limits;  that  treating  the  shipments  as  a  whole,  the 
particular  shipments  objected  to  by    the  plaintiffs  on  the  alleged 
ground  of  excessive  cost  were  really  shipped   under  their  limits, 
or  within  the     spirit    thereof ;  that  the  principle  of   treating  the 
shipments  that  were  made  about  the  same    period  as  a  whole  on 
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between  the  plaintiffs  and  defendant,  and  was  recognized  by  the   Shearman 
plaintiffs  in  their  letter  dated  January  26th  1866,  and  in  previous     Fleming 
letters  ;  that  the  same  letter  (January   26th   1866)  also-  showed 
the  plaintiffs'   understanding  as  to  the   footing   on  which  they  . 
were  entitled  to  charge  losses  when  orders   were  executed  in* 
excess  of  their  limits  ;  that  the  plaintiffs  had  on  several  occasions 
sold  the  goods  at  a  loss,  though  the  market  was  risings  of  which 
the  plaintiffs  had  notice  in  the  defendant's  letters  of  8th  Febru- 
ary  1866,  and  22nd  of  February  1866 ;  and  that  the  plaintiffs  had 
dealt  on  various  occasions  with  the  shipments  so  as  to  produce 
a  loss  on  the  sales  when  they  [might  Bare  sold  them  at  saving  or 

profitable  prices. 

The  following  extracts  from  the  correspondence  show  the  posi- 
tion of  the  parties  prior  to  and  during  the  transactions  in  respect 
of  which  the  suit  was  brought..   . 

Defendant  fa  plaintiffs,  23rd  September  1865  :. 

"Owing  to  the  rery  slow  arrival   of  jute  suited' to  your  order,  an* 
the  run  made  on  it  by  American  shippers,  we  found  ourselves  suddenly 
brought  to  a  stand  by  the  rise  in-  prices,  and  utterly  at  a  loss  how  to* 
satisfy  our  shipping  order  for  2,500  bales.    In  this  extermity,  and  really 
at  the  last  moment,  as  we  had   expectations  of    jute  arrivals,  we  were- 
forced  to  accept  some  consignments  of  jute  cuttings  to  the  extent  of 
1,325  bales,  but  the  blundering  of  the  captain  threw  us-  and. others. out 
of  our  reckoning,  he  having  miscalculated  the   ship's  capacity,  «o  that 
we  had  57  bales  of    jute   shut    out,  and  657   bales   of   jiite    cuttings; 
we  have  therefore  only  shipped  668  jute  cuttings,    being  Weskin's  cut- 
tings, and  annex  invoice  for  same,  amounting  to  rupees  1,103,  and  we 
have  ventured  Jto  value    on   you  for  the   above  cost,     £113-3.5,   at  six 
months,  and  trust  you  will  be  good  enough  to  protect  the  draft ;  the 
shipment  was  unavoidable  under    the   circumstances..   This    parcel     of 
cuttings  stands  in  £5-13-9  per  ton,   and.  if   you   think,  proper  may  be- 
sold  to  arrive  ;  we  have  not  yet  .secured  ship  room,  for  the  remainder- 
of  the  cuttings,  which  are  consignments  from  Meesrs..  Stevens  and  Foggo, 
of  this  place." 

Plaintiff*  to  defendant,  3rd  November  1865  : 

«'  Memoradum  for  Messrs.  Shearman  and  Co.,  Calcutta.    We  would  like- 
.jou  to  make  us  shipment  of  three  different  assortments  of  iute,  to  serve. 
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as  types,  on  which  we  could  hereafter  at  any  time  give  you  orders,  say 
150  more  bales  of  that  resembling  the  M.  in  donble  triangle  assortment, 
150  resembling  the  K.  in  doable  triangle  assortment,  and  150  sorted 
common  jute.  We  would  suggest  your  shipping  the  first  of  these  under 
the  mark  S.  in  double  triangle  A .  B.  0.,  S.  in  single  triangle,  and  S„  the 
two  latter  being  the  rejections  and  cuttings  ;  the  second  one  under  the 
mark KS.  in  double  triangle  A.  B.  C,  ES.  in  single  triangle,  and  KS,  the 
two   latter  rejections  and    cuttings ;  the    third   one    under    the   mark 

J    1  2  3  4     R '   C    *^e  fcwo  ktter  being  rejections  and  cuttings. 

Wo  would  like  you  to  ship  all  these  as  speedily  as  possible  by  a  fast 
vessel  to  London,  and  please  make  up  the  quality  of  each  assortment 
neither  too  high  nor  too  low,  but  just  such  as  you  think  you  could 
readily  keep  shipping  against  further  orders  from  us.  The  parcel  yon 
Bend  we  would  have  sold  in  public  sale  immediately  on  arrival,  apu 
would  call  the  attention  of  buyers  to  them  both  here  and  in  Dundee 
with  a  view  of  getting  you  orders,  and  also  with  the  view  of  being 
able,  when  we  give  orders  ourselves,  to  sell  the  jute  for  arrival,  which 
can  always  be  done  as  soon  as  a  standard  of  quality  is  established.  If 
the  price  would  be  extravagantly  high,  it  would  be  better  to  delay  ship- 
ments, as  unless  the  jute  crop  is  really  considerably  deficient,  prices,  we 
think,  are  being  pushed  too  high.  In  writing  us,  please  say  by  what 
names  or  numbers  we  should  distinguish  the  different  assortments  in 
telegraphing  yon  about  them,  and  please  write  us  a  special  memoranda m 

Buoh  as  we  can  keep  always  before  us.  We  would  understand  that 
in  giving  you  a  limit  it  would  be  for  assortments  in  same  proportion  of 
A.  B.  O.  or  1.  2.  3.  4 ,  as  in  your  sample  shipment,  or  if  not  in  same 
assortment,  this  to  be  taken  into  account  in  executing  our  orders.  The 
jute  to  be  invoiced  at  one  price,  the  rejections  and  cuttings  at  separate 
prices." 

Plaintiff*  to  defendant,  18th  December  1805 : 


"  With  the  cuttings  per  Belle  Isle  we  have  not  yet  done  anything 
there  not  having  been  much  demand  for  such  goods  of  late.  We  think 
it  may  perhaps  be  best  to  let  them  arrive,  as  cuttings  ought  to  be  favor- 
ably affected  by  the  high  prices  current  for  jute ;  but  we  shall  be  guided % 
as  to  this  by  the  course  of  events,  and  in  any  case  you  may  depend  on 
our  doing  for  the  best  according  td  our  judgment.  We  have  now  the 
pleasure  to  acknowledge  receipt  of  your  valued  favors  of  the  2nd  and 
8th  November,  the  contents  whereof  have  had  our  best  care :  the 
enclosures  referred  to  in  these  letters  we  have  found  in  order/* 
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Plaintiffs  to  defendant,  26*7*  December  1865 :  1870 

4    Shea &m an 

"  We  enclose  duplicate   of  our  last  respects,  whioh   bore  date  18th  in-  v- 

Fleming. 
stant,  and  referring  to  our  communications  thereby,  we  have  now  to  ac- 
knowledge receipt  of  your  valued  favor  of  22nd  ultimo,  the  contents 
whereof  have  had  our  best  attention.  We  thank  you  for  the  invoice  of 
jute  per  Maldon  handed  us  thereby,  and  your  draft  for  amount  of  same 
has  met  with  due  protection.  The  Maldon  is  not  such  a  good  ship  a* 
we  should  like  to  see  you  shipping  by,  and  in  future  when  sending  us 
goods  such  as  jute,  whioh  are  insured  free  from  average,  we  would  rather 
yon  gave  an  extra  5*.  or  7*.  6d.  per  ton  f re  ight  to  a  fine  ironor  other  really, 
first-class  ship,  even  if  by  doing  so  you  should  have  slightly  to  exceed  our 
limit  ....  It  would  be  very  useful  to  us  to  receive  from  you 
along  with  advice  of  shipment  or  shipping  documents,  a  report  of  your 
own  as  to  the  quality  and  color  of  the  jute,  saying  how  in  these  points  it 
compares  with  the  (A)    per  Victory,    and  we    beg  you  kindly  to  keep  this 

in  mind  in  future On  the   19th    instant    we   sent  you    the 

telegram  of  which  copy  is  enclosed,  giving  you  order  for  1,000  bales 
cuttings  at  £6-5,  2,000  bales  cuttings  at  £6,  and  1,000  bales  rejections  at 
£11-10  per  ton.  We  confirm  this  message,  and  trust  we  shall  soon  have 
advice  from  you  of  further  operations  for  our  account.  Please  kindly 
keep  ua  carefully  advised  of  the  news  you  get  regarding  the  extent  of 
this  season's  supply.  That  is  the  most  important  point  of  all  as  regards 
the  course  of  the  market  for  the  article.  With  refereoce  to  our  remarks 
about  shipping  by  fine  vessels,  they  do  not  apply  so  muoh  to  rejections, 
and  to  cuttings  not  at  all,  for  a  difference  of  freight  of  5*.  per  ton  would 
cover  the  allowance  for  a  good  quantity  of  damaged  in  a  parcel  of  Cal- 
catta  tallow.  We  are  glad  to  see  you  have  hopes  of  pushing  a  regular 
business.  .  .  .  The  market  {or  the  article  here  is  dull  and  cheaper 
and  we  do  not  care  to  extend  our  limit  meantime  till  we  have  seen  the 
quality  of  the  first  shipment." 

Plaintiffs  to  defendant,  10th  January  1166  : 

M  Yesterday  we  accepted  a  draft  of  yours  for  £927-6,  dated  Decem- 
ber 6th,  of  which  we  have  received  no  advice  from  you.  In  the  body 
of  the  bill  it  is  stated  to  be  against  652  bales  jute  cuttings  by  the 
Elphinetone,  and  presuming  that  this  is  part  of  the  shipment  which  your 
telegram,  acknowledged  by  us  on  the  18th  ultimo,  told  us  you  were 
majring,  we  have  not  hesitated  to  accept  this  draft,  though  without* 
advice  of  it.  It  is,  however,  always  more  satisfactory  to  have  advice 
of  bills  before  being   called  upon  to  accept  them,  and  we  hope  that  in 
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future  you  will  give  us  prompt  advice  of  your  drafts,  so  that  we  may 
have  the  same  at  least  as  soon  as  as  the  presentation  of  the  bills.  .  •  .  . 
Being  anxious  to  know  what  you  were  doing  for  us,  we  sent  you  on  the 
8th  instant  the  telegram  of  which  copy  is  enclosed,  and  which  we  now 
confirm.  By  it  we  asked  you  when  telegraphing  to  us  to  quote  price 
for  cotton  of  fair  quality,  inclusive  of  cost  and  freight,  a  request  with 
which  you  will  no  doubt  comply.  As  usual  at  the  end  of  the  year, 
we  hand  you  enclosed  statement  of  your  account  with  us.  showing  a 
balance  at  your  debit  of  £293-13-10,  which  we  doubt  not  you  will  find 
correct,  and  for  which  we  hope  soon  to  receive  a  remittance  from  you. 
The  jute  sales  to-day  h<ive  gone  very  dull,  and  prices,  too,  lower  than  the 
private  business  done  recently.  The  Etna  has  just  finished  discharging 
jute  and  cuttings.  We  have  not  seen  them  yet,  but  there  is  a  dea* 
of  damaged.  Decidedly  we  would  wish  you  in  future,  as  far  as  possible' 
to  ship  by  first-class  iron  vessels,  as  the  saving  on  damage  makes  ud 
for  difference  in  freight.*' 

Defendant  toptaintiffs,  22nd January  186$: 

"  We  now  hand  you  the  following  invoices,  viz.,  998  bales  Jute, 
128  bales  rejections,  38  bales  cuttings  per  MatooJca,  and  500  bales  cut 
tings  (from  Argenti,  Schilizzi  and  Co.),  for  equivalent  of  which  we  have 
valued  on  yon  for  £1,836;  This  rise  in  the  exchange,  and  freight 
of  £2-5,  which  we  did  not  think  we  should  have  had  to  pay,  makes 
the  above  parcels  stand  as  follows,  viz.,  998  bales  at  £14-5,  128  bales 
at  £11-3, 88  bales  at  £6-11,  and  500  bales  at  £7-12:  We  do  not,  How- 
ever, anticipate  other  than  the  best  results  for  the  shipment.  Regard- 
ing  the  500  bales  cuttings,  if  from  any  cause  you  do  not  desire*  to  have* 
them,  be  so  good  as  to  treat  the  parcel  as  a  consignment  J' 


Plaintiffs  to  defendant,  26th  Janwmj  1866" : 

"  We  enclose  duplicate  of  our  last  respects,    dated   10th  instant.     Oa 
the  20th  instant,  we   received  your  telegram  of  9th.  instant    as  follows  r 
*  Repeat  telegram  of  12th.    Executed    ene    thousand,    thirteen   ten ;  two* 
thousand  cuttings,  six  ten;  one  hundred  rejections,  eleven  twelve.  Increase 
limit  one-fourth,   jute   rising  fast.'    We   did  not  repeat  our  message  oe- 
12th  December,   because   our    letter   of    the    18th.  idem-,  by    which  we 
confirmed  it,  would  be   with  you,  by  the  time  your  telegram  was  deliver- 
ed to  us.    From  the   other  part   of   your    message  we  understand  that 
you  have  bought  against   our  orders  1,000   bales  unsorted  jute  at  ^S-IO 
per  ton,  cost  and  freight ;    2,000  cuttings    1 1  £6-10,  and  freight ;  and  100 
rejections  at  £11-12.    If  these  prices  were  correctly   transmitted,  they- 
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are  £2  per  ton  above  our  outiside  limit  for  rejections  ,and  £5  above  our         *8'° 
outBide  limit  for   cuttings,  the  latter  being  too  much  on  such  a  low*   Shearman 
priced  article.    We  will  not  further  comment  on  this  "purchase  in  the      -,    Vm 
meantime,  but  shall  await  your  letter  by  which  yon  confirm  your  above 

message,  when  we  shall  return  to  this  subject  again a 

"We  have  further  to  acknowledge  receipt  of  your  valued  letters  of  8th 
and  22nd  December,  the  contents  of  both  of  which  have  had  our  best 
attention.  From  the  first  we  unfolded  invoice  of  the  652  bales  jute 
cuttings  per  Efphinstone,  your  draft  against  which  for  £227-6  we  told 
you  by  our  last  we  had  accepted  without  advice.  We  have  made  note 
of  what  you  say  about  the  cost  of  this  shipment  exceeding  our  limit; 
we  find  that  it  does  so  by  £14-10  per  ton,  too  much,  we  fear,  to  be  made 
up  by  the  lower  cost  of  the  balance  of  the  order.  We  shall  see  as 
to  this,  however,  when  the  documents  thereof  come  forward.  Meantime, 
we  must  say  that  if  the  order  as  a  whole  is  executed  in  excess  of  our 
limit,  and  if  it  results  in  a  loss  on  the  invoice  cost  (which,  however,  we 
scarcely  think  it  is  likely  to  do),  we  reserve  our  right  of  coming  back 
upon  you  for  such  loss.  We  enclose  copy  of  the  fignres  by  which 
we  establish  the  cost  of  this  shipment  by  the  fflphinstone.  .  .  . 
Pray  accept  our  thanks  for  the  remittance  of  £40  handed  us  by  your  . 
favor  of  22nd  ultimo ;  we  give  you  stamped  receipt  for  same  enclosed. 
We  take  note  of  the  jute  and  cuttings  which  yon  say  you  have  ready 
for  us,  and  are  glad  to  observe  that  you  speak  well  of  the  quality  of 
same;  we  suppose  your  next  will  bring  us  advice  of  further  ship- 
ments  Referring  to  what    we   have   written  you   as   to 

goods  sent  forward  over  our  limits,  we  feel  sure  you  have  acted  for  the 
best,  and  where  the  difference  is  trifling  we  would  say  nothing,  but 
when  it  is  £12,  as  in  case  of  cuttings  per  Elpinstone,  you  will  not  con, 
aider  it  unreasonable  our  miking  a  reserve  that  we  must  look  to  you 
in  the  event  of  an  actual  loss  being  incurred,  bitt  we  shall  make  no 
reclamations  if  We  can  help  it,  and  don't  think  auy  will  be  necessary." 

Defendant  to  plaintiffs ,  8th  February  1866  i 

"  We  have  now  the  pleasare  *°  nan^  you  the  following  invoices,  flis.  :— 
322  bales  rejections  and  75c)  bales  cuttings  per  Matooka,  for  equivalent 
of  which  and  of  jute  per  Sir  John  L  an)  re  nee  we  have  valued  on  you 
]£l,160-14-8,  and  request  your  usual  protection  of  the  drafts.  The 
ocal  demand  for  jute  cuttings  is  proceeding  at  such  a  price,  that  from 
Bs.  2-6  per  bale  they  have  advanced  to  Rs.  4-8,  and  will  ere  long  move 
higher,  and  this  notwithstanding  that  the  inferier  quality  of  this  year  a 
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crop  baa  led  to  an  increase  of  cuttings,  so  that  we  hope  you  will  hare 
hel  I,  and  will  hold  all  you  can  for  the  high  prices  that  must  soon  rale 
with  you ;  we  shall  telegraph  to  you  to-morrow, 'cuttings  rupees  4-8  per 
bale,  rising,  hold/" 

Defendant  to  plaintiffs,  22h<£  February  1866  : 

'*  In  completion  of  our  shipments  per  Matooka,  please  find  invoice  of  19 
bales  rejections  and  248  bales  cuttings,  for  which  we  have  valued  on  you 
£102-12-3.  "  Jute  cuttings  continue  at  Rp.  4-8  to  5  per  bale,  having 
risen  from  Rs.  2-6  per  bale,  the  price  of  our  later  shipments/' 

Defendant  to  plaintiff$t  8M  March  1 866 : 

44  In  all  cases  in  which  circumstances  beyond  our  control  oblige  us  to 
exceed  your  limits  in  the  execution  of  orders,  We  shall  be  obliged  by 
your  intimating  to  us,  as  soon  as  you  are  in  possession  of  such  a  fact* 
your  decision  whether  to  take  the  parcel  over  at  invoice  cost,  or  to  treat 
it  as  a  consignment  on  our  account  and  risk ;  we  believe  this  is  the 
usual  practice,  and  very  reasonable  it  is.  We  now  enclose  invoice  per 
Stratton  Andley  of  183  bales  of  jute.  This  small  parcel  is  an  instal- 
ment of  the  5,000  bales  order." 

Plaintiffs  to  defendant,  10th  March  1866  ; 

"  We  have  your  letter  of  the  22nd  January.  The  enclosures  specified 
therein  we  found  in  order,  but  we  regret  to  say  that-  the  cost  of  the  500 
bales  is  so  much  in  excess  of  our  limits  that  we  shall  not  be  able  to 
take  them  to  account.  Had  the  excess  been  a  trifling  one,  we  would 
have  said  nothing  about  it ;  but  when  it  comes  to  be  about  20  or  25  per 
cent,  it  is  too  much,  and  we  must  here  confirm  what  we  wrote  in  our 
last  about  your  conforming  yourselves^  when  executing  orders  for  us,  as 
closely  as  possible  to  the  limits  we  give  you.  The  500  bales  cuttings 
referred  to  we  shall  treat  as  a  consignment,  and  in  due  time  render  you 
account  sales*  Meantime,  without  prejudice  to  us  so  far  as  they  aro 
concerned,  we  have  aceepted  your  drafts  for  £1,836." 

PlaiyUiffe  to  defendant,  19th  March  1866  ; 

"  We  have  yours  of  the  8th  ultimo.  We  thank  you  for  the  enclosures 
unfolded  from  your  leiter ;  the  draft  advised  by  it  has  already  met  with 
the  needful  protection.  The  rejections  cost  somewhat  over  our  limits* 
but  we  pass  your  invoices  so  far  as  they  are  concerned.  The  cuttings 
however,  again  so  far  exceed  our  limit  that  wo  must  decline  accepting 
them  as  for  our  account,  aud  shall  therefore  treat  them  as  a  consignment, 
making  the  best  results  W6  can  out  of  them,  and  tendering  account  sales 
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to  you  in  dfte  time.  We  notice  your  remarks  regarding  cuttiliigB  and 
the  probability  of  their  commanding  high  prices  by-an-by ;  we  do  not 
see  any  reason  for  forcing  sales  of  the  articles,  but  at  the  same  time 
there  is  a  large  stock  on  spot  and  afloat  which  will  take  a  considerable 
time  to  work  up,  and  the  market  is  exceedingly  dull  at  the  present  time- 
We  have  yours  of  the  22nd  February,  and  thank  you  for  the  invoices 
banded  ttti  thereby.  That  of  the  248  bales  cuttings  again  shows  a 
cost  so  much  in  excess  of  our  •limits  tbat,we  are  obliged  to  decline 
these  cuttings  also,  and  shall  therefore  treat  them  as  a  consignment 
and  ii  due  time  account  to  you  for  the  proceeds.  We  hope  the  market 
•for  the  •  article  may  improve  so  as  to  enable  us  to  realize  cost  for  you. 
Meantime  we  have  accorded  the  needful  protection  to  your  draft  for 
"  £102-12-3/* 
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lamtiffs  to  defendant,  2bth  April  1866  : 


**  We  have  your  letters  of    8th   and    22nd   Marcb  ;  the  first  brought  us 

invoice   of    183    bales    common    un sorted    jute    per    Stratton   Audley ; 

183- bales  cost  somewhat  over  our   limit ;  we   will  accept  them,  and  have 

done  the  needful  to  your  draft.    Your   letter   of  the  22nd  March  brought 

us  invoice  of    rejections    by    the    Siration    Audley   and    Rieeradale,  and 

advised  your  draft  against    them    for   £353-13-9.    The  excess  of  the  cost 

of  these  rejections  over    our    limits    surprises  us,    and  makes  it  of  course 

impossible    for  us  to  take   them   to    account.    We  shall  therefore  receive 

them  as  a  consignment  from  you,  and    in  the  meantime  we  have  accepted 

your  draft    against  them  to  your  debit.    Referring  to  what  yen  say   at 

the  beginning  of   your   letter  of   the  8th    March    about  our  giving  you 

prompt  intimation  as  to    whether   or  not    wo  accept  for  our  own  account 

any  shipment  you  make  against    our   orders    costing   over  our  limits,  we 

beg  to  reply  that   we    have    always    done   so,  with    the  exception  of  the 

Elplunst&ne  cuttings,    and  our    reason    for  not  doing  so  in  that  case  was 

because  yon  had  told  us  that  the    excess    in    their  cost    would  be  rectified 

by  later  shipments ;  but    when    we    saw    that    shipment    after  shipment 

showed  a  cost  in  excess  of  ouf  limits,  we    have    told   you  at  once  that  we 

could  not  receive  them  otherwise    than    as  consignments.    We  can  easily 

understand  that,  owing  to  some  unanticipated  change  in  the  exchange,  or 

disappointment  with  a  freight  engagement,   jt  may  be  impossible  to  avoid 

exceeding  limits  by  a  few    shillings    now    and?  again  ;   but  it  becomes  a 

different  matter  when  the  excess    comes    to  20  per  cent.,  as  is  the  case  in 

the  rejections  last  invoiced  by  you,    and   in  order  to  save  disappointment 

wa  think  it  well  here  frankly    to    tell    vou    that    we  reserve  the  right  of 
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1870_  refusing  to  accept,    even  as    consignments,  shipments  the  cost  of  which 


Shbahman    bo  out  of  all    proportion  exceeds    our   limits   (say  when    difference  ex* 

«•  coeds  5  to  7i  per  cent." 

Fleming. 

Norman,  J. — Tha  plaintiffs,  Messrs.  Robinson  and  Fleming, 
of  Austin  Friars  in  London,  sue  to  recover  Rs.  12,011-6  as  being 
due  from  the  ^fendant  to  them  in  respect  of  bills  drawn  by  the 
pendant  upon  the  plaintiffs 'against  shipments  oEjoflK  and 
accepted  and  paid  by  the  plaintiffs. 

The*first  question  raised    by    the  defendant  was  pr] 
plaintiffs  had  proved  the  payment    of  the  bills.     The 
admitted  on  cross-examination  that  he  had  sold  the 
tion  and  received  the  money. 

The  plaintiffs  produced  the  bills :  one  of  th{ 
ceipt  proved  to  be  in  the  handwriting  o£  the 
Chartered  Mercantile  Bank  :  two  of  them  werfct 
tents  received  for  the  Central  Bank  of$W< 
signed  by  Robert  Davidson,  and  the  other  by 
*n  London.)  The  handwriting  of  Mr.  Davicboni 
was  proved,  and  the  fact  that  they  were  ageats  of 
Bank.  A  fourth  endorsed  in  blank  by  the  Ceidgfel  _ 
Western  India  bears  an  endorsement.  "  Received  {iMmb 
don  and  County  Bank,  R.  Nicholas."  No  evidence.  Was  %)ffi& 
to  show  who  Mr.  Nicholas  was.  Three  other  bilkfbear  simply 
a  blank  endorsement  of  lC  Central  Bank."  But  as  they  are  pro- 
duced by  the  acceptor  long  after  the  due  date,  and  the  defend- 
ant, the  drawer,  admits  that  though  he  endorsed  and  negotiated 
them  he  received  no  notice  of  dishonor,  and  that  no  demand  for 
payment  of  the  bills  was  ever  made  on  him,  I  think  it  is  abund- 
antly proved  that  the  bills  must  have  been  paid  at  or  before 
maturity  by  the  plaintiffs  as  acceptors. 

'1  ho  defendant  consigned  to  the  plaintiffs  657  bales  of  jute 
cuttings  by  the  Belle  Isle.  A  portion  of  this  shipment,  *«., 
575  bales  of  cuttings  Jje>  described  as  a  consignment  on  account 
and  risk  of  Messrs.  Stevens  and  Foggo.  But  he  drew  in  hia 
own  name  against  the  entire  consignment,  without  distinguishing 
the  goods  on  account  and  risk  of  jltevens  and  Foggo.  I  think 
it  is  proved  that  the  plaintiffs    in  4his  transaction  were  dealing 
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with  the  defendant  alone,  and  giving  credit  to  him,  and  not  to 1?Z? 

Stevens  and  Foggo.  A  pernsal  of  the    correspondence  confirms    Shear*** 
The  in  that  conviction.  The  result  is  that,  in    my    opinion,    the     Fleming. 
plaintiffs  in  paying  the  bill  drawn  against    this    shipment    paid 
the  money  to  the  use  of  the  defendant  and    are   entitled  to  look 

to  him  for  repayment. 

(Hia  Lordship  read  a  great  deal  of  the  correspondence  Between 

.the  t&fties,  to  show  the  nature  of  the  arrangement  and  transac-    . 

tipgtydtttorefp  them.  He  referred    especially     to    the    plaintiffs' 

tlpifr  fljt  jDc&ember  26tb,  1865,  January  10th,  1866,  and  January 

^^  136^  .the  defendant's  letter  of  January    22nd,    1866,    the- 

pK^btifft^^  March  10th,  the  defendant's  of  February  8th,  the- 
pl^ntfifimrmarch  19th,  the  defendant's  of  February  22nd,  the 
plai^iS££j|j&pril  3rd,  the  defendant's  of  March  8th,  end  conti- 

Stiffs  have  nroved   payments    under    the  bills  drawn* 
9g3^EjtifcV$sipments,  amounting  to    the    sum*  of    £964-3-6,  ins 
excels  ofrfttt  amount  for  which  they  give  credit  to  the  defendant 
as  being  thcrnet  fioceeds  of  the  sale  of  jute,  jute    cuttings,  and 
Mjagbigtts,  which,,  under  the  foregoing  circumstances,  they  were 
capped  to  treat,  and  have  in  fact    treated,    as    co  nsignments  on. 
account  of  the  defendant.    Mr.  Branson,  for    the  defendant,  has 
attempted  to  show  that  some  of  these-  consignments    were    at  a 
cost  within  the  limits,,  but   without   success.     He    attempted  to 
show  thhat  the  plaintiffs  did  not  give- notice  in  proper  time  to  the 
defendant  that  they  would  treat  the- invoices    as    consignments. 
Bnt  on  looking  carefully  to  the  particulars    as  to  the  arrival  and 
departure  of  mails,  and  to  the  fact  that  down  to  a  period' after  the 
7th  April  1866,  which  is  a  very  important  date  with    reference 
to  this    question,     the  defendant,  asappears  from  a  letter  of  the 
plaintiffs  of  the  10th  of  March  1866,  was  in  the  habit    of  sending 
the  letters  including  the  invoices  of  his  shipments    by  the    mail 
conveyed  by  the  Peninsular  and  Oriental   Company's  steam  ship 
from  Calcutta, while  the  bills  drawn  against  such  shipments  trans- 
mitted by  the  bankers  used  to   come    forward  by    the    Bombay 
mail,  it  appears  pretty  clearly  that  the   plaintiffs  did    in    most 
instances  reply  by  return  of  ^ost  after   receiving    the    invoice* 
In  the  only  cases  in  which  there  was  apparently  some  slight  un- 
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]^°        explained  delay,  there  Appears  to  me  to  be  nothing  to  warrant  any 
Shearmak    inference  that  the  plaintiffs  intended  to  adopt  the  shipments  at  a 
Fleming,     cost  considerably  exceeding  the  limits  to  which   they  had  repeat- 
edly told  the  defendant  he  must  strictly  confine  himself. 

In  addition  to  the    snm  of    £964-3-6,    there     is  a  Jsom  of 
£188-5-6,  the  balance  of  an  old  account. 

The  defendant  contended  that  the  suitastothis  sumwasbarred 
hf  limitation.  Bnt  this  objection  fails.  The  debt  has  been  dis- 
tinctly admitted  by  the  defendant  in  the  correspondence  which 
has  been  put  in  by  the  plaintiffs.  A  letter  dated  the  22att  # 
December  1865,  written  three  years  before  the  commencement 
of  this  suit,  which  was  instituted  on  the  1 7th  of  November  1&08 
contains  a  distinct  admission  of  the  defendant's  liabilities  withe- 
old  account.  «.*.i        *  f 

The  plaintiffs  are  therefore  entii  led  to  a  decrg^for  the  equiva- 
lent of  £1,052-9-0,  being   the   aggregate  of  tno   two  sjmH  of 
£964-3-6,  and  £188,-5-6,  at  the  exchange  of  tho  day  for  bills  *on 
demand,   Is.  H,  -^  wi.h  interest  at  6  per  cent,  from  the    date 
of  the  plaint.     The  plaintiffs  will   recover  their  costs  on  scale  2. 

From  this  decision  the  defendant  appealed  on  [inter  atia)  fte 
following  grounds  : — That  there  was  not  sufficient  legal  evidence 
to  sustain  the  suit ;  that  the  letters  of  the  plaintiffs  should  not 
have  been  held  to  be  stated  or  settled  or  final  accountaas between 
him  and  the  plaintiffs ;  that  on  the  average  of  the  whole  number 
of  purchases  they  did  not  exceed  the  Iimitsfixed  by  the  plain tiiffs. 
that  even  if  there  had  been  an  excess  proved,  the  defendant 
was  only  liable  to  be  debited  with  the  amount  of  such  excess,  and 
that  it  was  not  competent  for  plaintiffs  at  their  option  without  the 
ratification  of  the  said  defendant,  to  treat  the  agency  shipments 
as  consignments  ;  that  the  portion  of  the  plain  tiff  sr  demand  in  this 
case  viz.,  £188-5-6*,  being  the  balance  of  an  old  account,  was 
barred  by  the  Law  of  Limitation,  and  that  no  evidence  should 
have  been  allowed  to  be  given  as  to  the  said  old  account  or 
balance  thereon  of  £188-5-6,  inasmuch  as  the  plaint  confines  all 
causes  of  action  and  demands  thereunder  to  the  time  between  the 
3 1st  December  1865  and  31st  December  1867  ;  that  there  was 
nor  evidence  of  the  several  bills  of  exchange  in  the    plaint    and 
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pleadings  mentioned  having  been  paid  by  the  plaintiffs ;  and  that  — 52? 

the  plaintiffs  were  not  entitled  to  treat  the  various  rejected  ship-  Shearman 
ments  as  consignments  of  and  from  the  defendant,  but  as  shipments    Fusmueo. 
made  on  account  of  the  plaintiffs  and  by  their  orders. 
Mr  Kennedy,  for  the  appellant,   contended  as   to  the  £188-5-6 
that  it  was  barred  by  the  Law  of  Limitation.     Part    payment  is 
not  sufficient  acknowledgment  of  debt — Gora   Ghand  Butt  v. 
LokenathDutt  (1);  and  this    writing    is    not    sufficient    und*r 
section  4,  Act  XIV    of    1859—  Khwaja    Muhammad  J anvla   v. 
VenfcaiUrayar    (2).      The    sufficiency   of    a    writing  as  an  ac- 
knowledgment is  to  be  judged  of  by  the  Court— Kristna  Uow  v. 
Hfchapa   Sugapa   (8).     [Phear,    J.,  refers  to    Umesh    Chan- 
dra Mooherjee  v.   E.  Sageman  {^—Luchmun  Per  shad  v.  Bum- 

'*        (1}  8  W.  R-  33£   **  Tra8  an    ao\mission  of  the  debt,  aid  the 

-  (2)  2  Mod.  H.  9u  79.  defendant  failing  on  the  merits,  a  decree 

(8)  Id.,  307.  was  (?iven  *or   *ne    plaintiff  for  rupees 

(4)Bejpre  Sir  Barnes  Peacock.Kt.^hxef  1,000, with  interest  as  in  the  promissory 

Justice  and  Mr.  Justice  Macpher son'  note. 
TJMESH     CHANDRA    MOOKEBJEB        The  defendant  appealed!  from  this  -de 

(Defendant)  v.  B.  SAGEMAN  (Plain-  cision. 


ti?f.) 
lZth  April  1869. 


Mr.  Branson  for  the  appellant. 

Mr.  Kennedy  and    Mr.  Evans   for  the 

This  was  an  appeal  from  a  decision  of  respondent. 
Mr.  Justice  Phear.  The  suit  was  brought 

on  a  promissory    note,  dated    1st  April  Peacock,  \C.  J.  fafter  shortly  stating 

1865,  by  which  the  defendant  promised  the  facts),  continued  : — It  appears  to  me 

to  pay   the  sum  of    rupees  1,000  to  the  that    this   decree  ought  to  be  affirmed, 

plaintiff,  with  interest   at  the  rate  of  12  The  letter    is  addressed    to  Mrs.  White, 

per  cent,  per  annum  for  value  received,  but  parol  evidence    was    admissible    to 

The  defendant  on  I8thof  July  1866  wrote  shew  that  Mrs.  Sageman  was    known  as 

a  letter  to  the  plaintiff,  which  obntained  Mrs.  White,  and  that  this  letter  waa given 

the  following    words:— "  I  further  hold  to  her.     There    if  an    acknowledgment 

"  myself  responsible  to  you  for  the  two  of  two  dates.     It    is  almost    impossible 

"  sums    of  rupees  1,000  and  rupees  900,  for  an  acknowledgment  in  writing  so  to 

*  'respectively    the  lattersum  bearing  in-  identify  a  debt,  aa  that  no  parol  evidence 

"  terest  at     the  rate  of  24  per  cent,  per  is  required  for  the  purpose  of  completing 
"annum.  Both  these  sums  of  rupees  1,000    the  identification. 

"  and  rupees  900 1  engage  to  pay  to  you,  In  a  ease  under  the  Statute  of  Frauds-, 

"  with  interest  on  the   latter  as  soon  as  it  was  held  that^if  a  letter  properly  signed 

**  practicable.  does  not  contain  the  whole  agreement,ye% 

At  the  original  hearing,  the  defendant  if  it  actually  refers  to  a  writing-  that  does, 

raised  the  defence  that  the  suit  was  barr-  it  will  be   sufficient,  though  the    latter 

ed  by  the  Law  of  Limitation,but  Phbar,  writing  is  not  signed ;  and  parol  evidence 

J.,  hold  that  the  letter  of  18th.  July  1S66  is    ad  hub  sable  to  identify    the   writing 
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wn  Ali   (1)  As  to  the  evidence    of    payment  of    the  bills — * 

referred    to— Allan  v.  Bennet  (a),  Rob-  tion.  It  is  a  clear  rule  of  law  that  parol 

coe'a  Nisi  Prins  Evidence,  Ilth  Ed.,  1 52-  evidence  is  admissible  to  explain  a  latent 

Now,  if  parol  evidence  is  admissible  in  ambiguity.that  is,an  ambign-ity  raised  by 

such  a  case  to    identify  the  writing  re*  evidence.  No  ambiguity  arose  upon   the 

ferred    to,  it  appears  to   me  to    follow  face  of  the  acknowledgment,   until  the 

that  parol    evidence    is   admissible  in  parol  evidence  showed  that  there  were 

this  case    to  identify  the  debt  referred  three  debts.  "  When   an  ambiguity  not 

to.     Suppose  the  defendant  had  said  in  ••  apparent  on  the  face  of  a  wriiten  in- 

the  letter,  "  I  acknowledge    that  I  owe  "  strnment  is  raised  by  the  introduction 


you  £1,000,  for  which  I  have  given  a 
promissary  note,"  that  of  itself  would 
not  identify  the  promissory  note  re' 
ferred  to.  Even  if  he  said,  "  I  have 
given  yon  a  promissory  note  of  the  "  1st 
February  1865,"  that  would  not  of  it- 
Belf  identify  the  note ;  but  some  evidence 


<c 


ct 


"  of  parol  evidence  the  same  description- 
of  evidence,  is  admitted  to  explain  it ; 
for  example,  where  a  testator   devised 
"  his  estate  cnlledBlackacr»3,and  had  two- 
"estates  called  Blackacre,  evidence  waa 
"  admitted  to  show  which  of  the  Blacka- 
"  ores  was  meant. So, whon  a  man  devises: 
would  be  required  to  shew  that  this  parti     "  an  estate  to  his  son,  John  Thomas.andT 
cular  note  was  the  note  to  which  the  ac-     "  he  has  two  sons  of  the   name   of  John 
knowledgment  referred.  Parol  evidence     "  Thomas,  evidence  mny  be  admitted  to 
is  admissible  for  the  purpose  of  showing     "  show  which  the  testator  intended." — 
parcel  or  no  parcel.  Thus,  wherea  testa-    Roscoe's  Nisi  Prins  Evidence,  10th  Kd. 
tor  devised  all  his  farm,  called  "Trogues    23.     It  therefore  appears  to  me- that  the- 
Farm,"   it   was  held  that  it  might  be     evidence  was  admissible  for  the  purpose 
shown  of  what  parrels  the  farm  consisted     of  showing  that  the  acknowledgment  re- 
to  show  what  were  the  particular  lands    Iated  to  the  promissory  noto  upon  which* 
to  which  the  writing  referred  as  "  Tro*    the  action  was  brought,  and  to  prove  that 
gnes  Farm;"  see  Ooodtitle  v.    Southern    Mrs.  Sageman  was  the  person  alluded  to* 
(b),  Roscoe's  Nisi  Prins  Evidence,  10th     under  the  name  of  Mrs.  White,  and] that 
Ed.,  25.  •  t  appears  to  me  therefore  that    she  was  the  person  to  whom   the  note* 
parol    evidence  was  admissible    for  the    was  given. 

purpose  of  showing  what  debt  was  re-  I  might  further  illustrate  the  case  thus, 
ferred  to  in  the  acknowledgment ;  and  Suppose  there  were  two  notes  of  £1,000* 
the  plaintiff  proves  that  the  debt  of  each*  one  of  April  1st,  1865\  and  one 
rupees  1,000  is  the  debt  referred  to.  It  of  April  2nd,  1865,  and  that  the  one  of 
is  then  said  that  the  plaintiff  on  cross-  April  1st  had  a  surety  to  it ;  and  suppose 
examination  admitted  that  there  were  the  defendant  said  in  his  letter,  "  I  ao- 
three  debts,  and  that  the  acknowledg-  "knowledge  I  owe  you  £1,000  on  mynote 
ment  might  as  well  have  referred  to  "  of  April  last."  I  apprehend  it  is  clear 
the  third  debt,  as  to  the  other  two  debts  that  the  plaintiff  could  show,by  parol  evi- 
of  which  she  speaks.  No  doubt,  an,  am-    dence,  that  the  acknowledgment  referred 

biguity  was  created,   as  the  defendant  to  the  note  to  which  there  was  no  surety, 

promissed  to  pay  only  two  debts,  and  It  is  further  said  that   there  was  no  ac- 

there  were  three  debts  spoken  to  by  the  knowledgment  to  pny  interest,  and  that 

plaintiff.  The  question  then  arose  as  to  the  Judge  has  given  too  much  interest. If 

which  two  of  the  three  the  acknowledg-  thedef  endan t  acknowledged  that  he  owed 

ment  related  to.  But  how  was  that  am-  money  on  the  note,the  interest  wonld  run 

biguity  created  P  Not  by  the  writing,  from  that  date  at  the  latest.    It  may  be 

but  by  the  parol  evidence  of  the  plaint-  that  tbeJudge  has  given  interest  from. the* 

iff  obtained  from  her  on  cross -examina-  date  of  the  note,  and  that  he  has  given  si 

(1)  &  W.  E.,  6X3, 
(a)  3  Taunt.,  169  (6)  1  M.  &  S.,  209. 
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Pfiel  v.    Vanbatenberg  (1),  and  the  admissibility  of  the  letters-*       1MO 
Smith  v.  Blakey  (2) .  Shearman 

Mr.  Phillips  on  same  side. — The    plaintiffs    had     no  power  to     j«tl£1TO 
sell  contrary    to    orders — Smart    v.    Sandars  (3)  and  Brown  v. 

McGran  (4).  No  confirmation  was  given  to  *  the  transaction  by 
defendant's  letters — Story  on  Agency,  86  ;  Raleigh  v.  Atkin- 
son (5).     They  mast  therefore  be  taken  to  have  accented  and  sold 

the  parcels  on  their  own  acconnt.  [Phrar,  J.,  refers  to  Tnman 
v.  Clare  (6)].  As  to  want  of  evidence  of  payment—  Phillips  v. 
Warren  (7).     The    receipt    is    no  evidence    of  payment  by  the 

acceptor. 

Mr.  Evans  (with  him  Mr.  Marsden)  for  the  respondents. — The 
case  of  Pfiel  v.  Vanbatenberg  (1)  decides  that  a  bill  having  got 
back  ^into  the  acceptor's  hands  must  be  presumed  to  have  been 
paid.  Tt  is  sufficient  evidence  of  payment  for  the  acceptor  to 
produce  the  bills — Gibbon  v.  Featherstonhaugh  (8).  Possession 
is  evidence  of  payment — Brembridge  v.  Osborne  (9).  Produc- 
tion of  letter  of  request  to  return  cloth  was  held  primd  facie 
evidence  of  its  having  b9en  returned — Shepherd  v.  Ourrie  (10), 
Koscoe  on  Evidence,  85;  Mountford  v.  Harper  (11),  Egg  v. 
Barnett  (12)  The  account  sales  are  prima  facie  evidence  of 
the  amount  realized — Shaik  Domun  v.  Stevens  (13)  Hodgson  v. 
Bupchand  Hazarimal  (14),  The  defendant  did  not  object  before 
— Sherman  v.  Sherman  (15).  Remission  to  old  account  shows 
there  is  an  account  against    the    appellant,    and    is  a  sufficient 

little  too  much.    But  there  is  no  appeal  (3)  5  0.  B.,  895. 

on  that  point ;  and  as  no  substantial  in-  (4)  14  Peters'  Rep.,  480. 

justice  has  beon  caused  to  the  defendant,,  (5)  6  M.  &  W.  670. 

I  shDuldbe  reluctant  to  reverse  the  deci-  (6   John's  Oh.  Rep.,  769. 

sion  as  to  the  excess.  Under  these  circum-  (7)  14  M.  &  W.,  379. 

stances  the  decree  is  affirmed  with  costs.  (8)  1  Starkie,  225. 

Macfhbrson,    J. — I    also   think  that  (9)  Id.,  374. 

the  decree  should  be  affirmed  with  costs.  (10)  I'd.,  454. 

There  was  a  direct  acknowledgment  of  (11)  16  M.  &  W.,  825. 

a  debt ;    and  parol  evidence  was  admis*  (12)  3Esp.,  196. 

sible  for  the  purpose  of  identification.  (13)  2  Ind.  Jar.,  N.  S.,  5. 

(1)  2  Camp.,  439.  (14)  6  Bom.  H.  0.,  O.  C.,39. 

(2)  8  B.  &  S.,  157.  (15)  2  Vernon,  276. 
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, MW       acknowledgment  to  prevent  limitation.     It  is  not  necessary  that 

Shearman    the  amount  of  the  debt  should  be  stated — In  re    Kenney'a  Estate, 

Fuming.    Phear  J.,  April  12th  1869    (1),     Where  an   acknowledgment  of 

debt  wa9  held  sufficient  without  stating  the  amount,   a  direct 

admission  is  not  required — Kristna  Row  v.  Hachapa  Sujapa  (2)» 

Nijatnudin  v%  Makammad  All  (8). 

Mr.  Kennedy  in  reply* — There  is  nothing  to  show  that  the 
money  was  paid  ou  any  account  whatever.  The  words  "  remit* 
tance  to  old  account"  are  not  an  admission  of  any  debt.  Unless 
the  bills  come  from  the  possession  of  the  proper  person  they  are 
no  evidence  of  payment. 

Couch,  C»  J*— -We   are    of  opinion    that  there  was  sufficient 
evidence  of  the  payment    of    the    bills  by  the  plaintiffs.     There 
is  no  question  that  the  bills  were  drawn  against  the  consignments, 
and  the  defendant  in  his  evidence  said,  "  I  got  the  proceeds  of  the 
bills  drawn  against  the  shipments,   which  bills  I  sold  to  banks  ; 
no  demand  has  been  made  on  me  as    the  drawer  of  those  bills  ; 
I  have  deceived  no  notice    of   the    dishonor  of  those  bills.,,     It 
the  bill*  had  been  refused   acceptance,    and    the  plaintiffs  after 
signing  their  names  as  acceptors  had  cancelled  the  signatures  and 
kept  the    bills    in    their    possession,    as  it   has  been  suggested 
by  the  defendant's  counsel  might  have  been  done,  the  defendant 
must  in  the  ordinary  course  of   things   have   received  notice    of 
the  dishonor,  or  some  demand  would  have  been  made  upon  him 
by  the  banks.     If  the  goods  had   been  sold  by  or  on  account 
of  the  holders  of  the  bills  in  consequence  of  the   non-acceptance 
of  them,  the  defendant  must  have  had  some   notice  of  it.     The 

« 

correspondence  shows,  and  the  fact  cannot  be  doubted,  that  the 
goods  were  sold  by  the  plaintiffs,  which  they  could  not  have 
done  if  they  had  not  accepted  the  bills.  The  fair  inference 
from  the  facts  proved,  and  the  production  of  the  bills  by  the 
plaintiffs  at  the  hearing  is,  that  the  bills  were  accept  d  and  re* 
turned  to  the  indorsees,  and  were  afterwards  paid  by  the  plain- 
tiffs. 

(1)  See  Brougktons  Civil  Procedure    (2)  2  Mad.  H.  C,  307. 
Code,  3rd  Edition,  Appendix,  222.     (3)  4  M*d  H.  C,  385. 
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We  also  think  that  the  plaintiffs  were  right  in  their   conten-        WQ 
%ion,  that>  in  determining  whether  they  were  entitled  to  treat  the  Sheamun 
goods  as  a  consignment,  eaoh  invoice  was  to  betaken  separately,     flexing. 

(His  Lordship  here  read  some  portions  of  the  correspondence 
to  show  this  was  the  intention    of  the  parties  in  the   arrang* 
ment.    He  referred  to  the  plaintiffs'  letters  of  March  19th,  and 
Apirl  3rd,  1866,remarking  of  the  latter  :     "  There  was  here  a 
•clear  intention  that  each  invoice  would  be  taken  separately, 
and  there  is  no  remark  or   remonstrance  from   the  defendant 
that  this  was  not  what  he  intended*"    He  referred  also  to  the 
defendant's  letter  of  March  8th,  the  defendant's  letter  of  January 
26th,  1866,  the  plaintiffs'   of  April   26th,     and  continued.)     In 
the    case    of    the   Elphinstone  cuttings,  the    plaintiffs   made  a 
concession  to  which  the  defendant  was  not  entitled,  and  it  does 
not  show  what  was  the  general  agreement*     The  case  now  put 
forward  by  the  defendant  is  at  variance  with  the   letters  which 
passed  between  the  parties  at  the  time  of  the  transactions,  and  it 
is  from  these  lettess  that  we  can  most  safely  collect  what  was  the 
understanding  between  them.     The  next  matter  we  hare  to  con- 
sider is  the  shipments  by  the  Ganges  and  Belle  Isle,  and  the  ques- 
tion between  the  parties  as  to  these  is  disposed  of  by  a  reference 
to  the  correspondence.     In  his  letter  of  23rd  Septemper  1865,  the 
defendant  advises  the  shipment  of  668   bales   of  jute    cuttings 
which  was  made  on  his  own  account.     On  the  3rd  of  November, 
the  plaintiffs  wrote  to  the  defendant  asking  whether  they  might 
take  the  shipment  by  the  Ganges  on   their  own  account,  which 
was  assented  to   by  letter   of   23rd  December.     On  the   18th 
December,  the  plaintiffs  wrote  to  the  defendant :    "With  the  cut- 
tings per  Belte  Isle  we  have  not  yet  done  anything,    there  not 
having  been  much  demand   for  such  goods  of  late.     We  think 
it  may  perhaps  be  best  to  let  them  arrive,  as  cuttings  ought  to 
be  favorably  affected  by  the  right  prices  for  jute  ;  but  we  shall 
be  guided  as  to   this  by  tbe  couse    of  events,  and  in  any  case 
you  may  depend  upon  our  doing  for  the  best  according  to  our 
judgment."     This  letter,  which   must  have  been  received  after 
the  defendant  had  assented  to  the  plaintiffs  taking  the  shipment 

by   the    Ganges  on  their  own  account,   tells  him  they  do  not 
intend  to  do  so  with  the  shipment  by  the  Belle  Isle,  and  the 

83 
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1870       defendant  made  no  reply  claiming  that  they  should  do  so* 
Sheabmhi    assent  with  regard  to  the  Oangee  shipment  had  no  such  quali- 
v#  fication  annexed  to  it  as  he  now  sets  up.    Even  if  we  thought  it 

fair  that  the  plaintiffs  should  take  on  their  own  account  the  ship- 
ment by  the  Belle  Isle,  we  are  not  at  liberty  to  make  an  agree- 
ment for  them,  and  we  are  of  opinion  that  the  plaintiffs  were  not 
bound  to  treat  Messrs.  Stevens  and  Foggo  as  their  principals. 
The  defendant  himself  drew  for  the  whole  amount  of  the  invoice, 
making  no  distinction  between  his  own  goods  and  theirs,and  the 
plaintiffs  having  paid  the  bill  are  entitled  to  sue  him  for  the 
deficiency. 

We  also  think  the  account  sales  are  primd,  facie  evidence, 
and  that  the  plaintiffs  are  entitled  to  recover  what  upon  the 
footing  of  them  is  the  balance  due  in  respect  of  their  advances  ; 
for  assuming  that  the  plaintiffs  received  instructions  from  the 
defendant  relative  to  holding  the  goods  which  they  were  bound 
to  follow  (with  regard  to  which  we  give  no  opinion),  there  is  no 
evidence  that  if  the  sales  had  been  made  at  later  dates  than 
they  were,  better  prices  would  have  been  realized. 

It  only  remains  to  consider  the  question  of  the  law  of  limita- 
tion. In  order  to  take  the  item  of  £188-5-6  out  of  the  operation 
of  that  law,  the  plaintiffs  rely  upon  the  postscript  in  a  latter  of  the 
22nd  December  1865— u  Enclosed  a  remittance  of  £40  to  old  ac- 
count." The  terms  of  section  4  of  Act  XIV  of  1859  require 
that  the  person  shall  have  admitted  that  the  debt  is  due  by  an 
acknowledgment  in  writing  signed  by  him.  Although  the  amount 
need  not  be  stated,  and  evidence  may  be  given  to  identify  tho 
debt  referred  to,  the  writing  must  contain  an  admission  that  a 
debt  is  due.  The  words  u  remittance  of  £40  to  old  account"  are 
ambiguous,  and  do  not  necessarily  import  that  a  further  sum  is 
admitted  to  be  due.  And  even  if  we  look  at  the  surrounding 
circumstances,  which  are  that  there  was  an  account  between  the 
parties  upon  which  a  larger  balance  than  £40  was  due,  we  think 
we  are  not  justified  in  holding  that  the  words  were  intended  as 
an  admission  that  more  was  due.  The  words  must  be  regarded 
rather  as  a  mere  direction  accompanying  the  remittance  than 
as  an  acknowledgment  in  writing  of  a  debt,  and  we  are  of  opinion 
that  they  are  not  sufficient  to  give  a  new  period  of  limitation. 


[•vol  v  mm  oouBf .  •* 

* 

The  decree  must  therefore  be  modified,  by*  deducting  from  tfce    we 

gum  thereby  ordered  to  be  paid,    equivalent   of  the  sum  of  £188-  v 

5-6,  at  the  exchange  of  1&.  11  7/1&L,   and  each  party  must  bear     Flkiuho. 

his  own  costs  of  this  appeal. 

•  Decree  modified. 

Attorney  for  the  appellant :  Mr.  Oarapiet. 

Attorneys  for  the  respondent :  Messrs.  Berners  and  C<k 


Before  Mr.  Justice  Norman. 

SBIMATI  J  AGADAMBA  DASI  v.  J.  M.  GBOB  ash  ahothi*. 

GuarwUet— Statute  of  Fraud*  29  Oar.  II,  c.  3,#.  4-21  Geo.  JIT.,  e.  «3, *.  17*        1870 

•Tune  9. 

A  oontraot  of  guarantee  is  a  ••  matter  of  contract  and  dealing"  within  the  terms  . . 

of  section 4  of  SI  Geo*  III.,  o.  63,  and  therefore  such  a  contract  made  by  a  Hindu 
is  not  affected  by  section  4  of  the  Statute  of  Frauds.  When  a  defendant  raises  a 
claim  of  set-off,  on  the  trial  of  that  issue  he  most  be  considered  a*  plaintiff. 

The  plaintiff,  as  widow  and  executrix  of  Latchand,  who  served 
the  defendants  as  banian  from  1st  December  1866  till  April 
1867,  sued  the  defendants  to  recover  rupees  22,040'as  the'balonce 
due  to  him  in  respect  of  the  banianship  account.  The  defend- 
ants admitted  a  debt  to  Lalchand,  and  agreed  to  the  accounts 
being  taken,  but  they  sought  to  set  off  against  the  plaintiff's  claim 
a  corresponding  amount  due  to*  them*  as  they  alleged*  under 
Lalchand's  guarantee.  His  sons  had  previously  served  the  defend- 
ants as  banians,  and  the  defendants  alleged  that  I^ohftnd  had 
guaranteed  their  debts.  The  guarantee  sought  to  be  set  off  was 
a  verbal  guarantee  * 

The  Advocate  General  (offg.)  Mr.  Bvwns  with  him)  for  the 
plaintiff,  contended  {inter  alia)  that  the  defendants  must  fail,,  as 
the  alleged  guarantee  was  not  in  writing,  The  4th  section  of  the 
Statute  of  Frauds  is  applicable  to  this  case*.  The  defendants 
come  under  English  law  and  the  law  of  the  defendants  must 
determine  the  case— 21  Geo*  III.,  c.  70;  s.  17.  This  has 
been  held  with  reference  to  a  case  in  the  mofusail— Mi^fey*  . 
Piltoi  v.  Western  (1)»    Even  if  this   decision  is  wrong,  the  4th 

U> 1  Mad.  H,  0.  Bep„  27. 
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WQ       section  of  the  Statute  of  Frauds    is   applicable   in    any  case  as 
Sum ati     being  part  of  the    procedure    of   the  Court ;  and  as  that  section 
JA°Dam  BA    enacfcs  thato  "  no  action  shall  be  brought,"  this  suit  is  not  main- 
s', tainable — Leroux    v.    Brown    (1).     Tho   case    of  Borrodoile  v. 
Chainsook  Buxyram  (2)  ohly  decided  that  the   17th   section  did 
not  apply.     The  question  was  raised  in  Ramsagur  Butt  v.  Ntbo- 
gopaul  Mooherjee  (3),  but  does  not  appear  to  have  been  decided, 

Section  4  stands  in  the  SHme  position  as  the  old  Law  of  Limit* 
ation,  21  Jac.  L.,  c.  16,  which  was  held  to  apply  as  part  of  the  law 

of  procedure  to  Hindus  and  Mahomedan,  as  well  as  Europeans  in 
the  Supreme  Court — Buckmaboye  v.  Lulloobhoy  Mottichund  (4). 
In  Williams  v.  Wheeler  (5),  the  case  of  Leroux  v.  Brovm  (1), 
though  doubted,  was  held  to  be  law.  If  section  4  is  part  of  the 
procedure  of  the  Court,  neither  21  Geo.  III.,  c.  70,  s.  17>  nor  37 
Geo.  III.,  c.  142,  s.  IS,  had  any  effect  so  as  to  make  it  not  ap- 
plicable. 

Mr.  Gowell  (Mr,  Ooodeve  with  him)*  for  the  defendants,  waa 
not  called  upon. 

Noeman,  J. — In  this  case  there  are  two  issues  :  first,  what  is 
the  amount  due  to  Messrs.  Grob  &  Co.  on  the  banianship  ac- 
count of  Rajkrishna  Mitter  &  Co.,  as  between  the  defendant  and 
the  plaintiff  as  representing  Lalchand  Mitter.  This  question 
has  been  disposed  of,  and  the  exact  state  of  the  account  will  be 
ascertained  by  reference  to  Baboo  Kadarnath  Bose  ;  secondly, 
did  Lalchand  guarantee  to  the  defendants,  Messrs,  Grob  &  Co., 
the  payment  of  the  amount  of  that  account  ?  The  alleged  gua* 
rantee  is  not  in  writing;  that  which  the  defendant  seeks  to 
prove  is  an  agreement  by  word  of  month.  (His  Lordship  held 
that  Lalchand  did  guarantee  the  debt,  and  continued.)  An 
ingenious  point  of  law  has  been  raised  by  the  Advocate-General 
on  the  4th  section  of  the  Statute  of  Fraudst  which  enacts  that 
no  action  shall  be  brtmght  whereby  to  charge  the  defendant, 
upon  any  special  promise,  to  answer    for  .the  debt,  default,  or 


(1)  12  0.  3.,  801.  (3)  Bourke's  Rep.,  367. 

(2)  1  Ind.  Jur.,  0.  S.,  70;  S.  C,  1.    (4)  5  Moore's  I.  A.,  234 
Hyde,  61.  (5)  8  C  B,.  N.  S.,  316. 
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<f  miscarriage  of  another  person,  Ac,  unless  the  agreement  upon ??70 k 

"  which  suoh  action  shall  be  brought,  or  some   memorandum  or  j  ®jJJJJJ]^ 
"  note  thereof  shall  be  in    Writing,  and  signed  by  the  party  to  be       Dasi 
u  charged  therewith,  or  some  other  person  thereunto  by  him  law-  j#  ^  gbo*. 
€f  fully  authorized."    The  Advocate-General  argued  that  this  is 
not  so  much  a  law  relating  to  contracts  as  a  law#of    the    forum 
regulating  the  procedure  of  the  Court,  and  he  referred  to  Lerouz 
v.  Brotcn  (1),  in  which  it  was  held  that  a  verbal  contract  made  in 
a  foreign  country  cannot  be  enforced  in  a  Court  of  law  in  Eng* 
land  if  requrred  under  the  4th  section  to  be     in    writing.     The 
decision  is  certainly  a  Tory  startling  one  that  a   contract,    valid 
and  binding,  aoeordu&g  to  the  law  of  the  place  where  it  was  made, 
shall  be  treated  by  an  English  Court  as  of  no  force,  because  the- 
parties  making  it  have  not  observed  certain  formalities  required 
by  English  law  of  the  requirements  of  which  at  the  time  of  mak- 
ing the  contract,  the  parties  might  have  had  no  means  of  inform- 
ing themselves.    I  think  that  no  lawyer  can  read*  the  judgment 
fa  that  case  without  surprise.     Its  correctness    has    been    ques- 
tioned, but  it  never  has  been  overruled.   But  whether  that  case 
be  law  or  not,  it  does  hbt  govern   that    now    before    me.    The 
statute  21  Geo.    III.,    e.    70,  s.    17,    provides    that "  the  Su- 
4*  preme  Court  shall  have  full  power  and  anthority    to  hear  and 
"  determine  in  such  manner  as  is  provided    for  that  purpose  the 
"  Character  ofLetters  Patent  all  and  all  manner  of  suits  against  the 
u  inhabitants  of  the  city  of  Calcutta,  provided  th  at  their  inherit* 
u  ance  and  succession  to  land,  rents,  and  goods,    and^  all  maters 
"  of  contract  and  dealing  between  part  y  and  party   shall  be  de- 
"  termined,  in  the  case  of  Mahomedans,   by  the  laws  and  usages 
"  of  Mahomedans  ;  and  in  the  case  of  Gentus,  by   the    laws  and 
"  usages  of  Gentus ;  and  where  only  one  of  the  parties  shall  be  a 
'  Mahomedan  or  Gentu,  by  the  laws  and  uauages  of  the  defend* 
"  ant."    Now  I  have  no  doubt  that  a  contract  of  guarantee  is  a 
matter  of  contract  and  dealing,  and  therefore  the    validity  of  ihx 
and  the  decision  or  determination  of  this    Court,  must  be,  in  the 
case  of  Hindus,  according  to  the  laws  and    usuages   of  H  in  das. 
The  Advocate-General  raised  a  second  point  on  the  construction 

(l)12O.B.,801. 
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_  of  the  2nd  clause  of  the  17th  section  of  21  Geo.  III.,  c  70,  that, 
where  only  one  of  the  parties  is  a  Hindu,  the  oase  matt  be  deter- 
mined according  to  the  laws  and  usages  of  the  defendant.  I  think 
that  the  1st  clause  is  quite  general;  matters  of  contract  and  deal- 
ing between  party  and  party,  in  the  case  of   Gantus,  are  to  be 
determined  by  the  laws  and  usages  of  Qentus.    The  2nd  clame 
does  not  appear  to  me  to  limit  the  operation  of  the  first.   It  ii 
merely  intended  to  make  it  clear  that  no  person  shall  be  mada 
liable  on  a  cnntract,  except  aocoridng  to  his  own,  whether  it  be 
Mahomedan  or  Hindu  laws.    However  that  may  be,  in  soot 
view  of  the  section  in  question,    the  present  oase  would  fall  w 
in    the    2nd    clause.      Messrs.   Qrob    &   Co.    seek   to  set 
a  debt  alleged  to  be  due  to  them  from  the  estate  of  Lalohs 
Mr.   Grob  is  an  actor ;  and  Jagadamba,  for  the  purposes  of 
issue,  must  be  treated  as  a  defendant,  and  exactly  in  the  a 
position  as  if  there  were  two  cross-actions,  in  one  of  which 
was  defendant.    I   am  of  opinion  that  the  contract  of  { 
ran  tee  may  be  proved,  though  net  in  writing  as  required  by 
4th  section  of  the  Statute  of  Frauds.    I  am  satisfied  it  has  I 
proved,  and,  subject  to  the  enquiry  as  to  the  amount  doe  to 
defendant,  the  rupees  23,000  may  be  set  off. 

Judgment  for  plaintiff. 

Attorney  for  the  plaintiff  :  Mr.  Hart. 

Attorneys  for  the  defendant :  Messrs.  Judge  and  Gangooty. 

Nota.— The  plaintiff  appealed.  The  tended  that  the  4th  secticnof  tht 
memorandum  of  appeal  was.filed  be-  tue  of  Frauds  was  part  of  the  p 
fore  the  decision  in  NeJeramJemadarv.  dure  of  the  Court  and  applied  I 
TmaariprataA  Packuri {l),bul  the  ap-  presentcaae.  The  question™ 
peal  was  not  heard  until  after  that  noticed  in  the  judgment  of  that 
decision.  It  was  argued  before  CouoU,  wluch  reversed  the  decision  of 
C.  J.,  and  Markov,  J.  man,  J.,  on  the  ground  that  no  s 

contract  of  guarantee  had  been  ; 
ed  by  the  evidence. 
Mr.  TFooirof t,iar  the  appallant/wn- 

•  (l)Porf,p.*43. 
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Before  Sir  Bichard  Couth,  J&,  Chief  Justice,  and  Mr.  Justice  Phear. 

NEK  RAM  JEMADAR  *  ISWAfLIPRASAD  PAOHURI. 

1870 

Statute  of  Frauds,  29  Car.  H+  e.  3,  «.  4—21  Geo.  IZT.,  c.  70,  #.  17— Hindu      J«fy  6. 

Defendant. 

The  4th  section  of  the  Statute  of  Frauds  does  not  apply  to  salts  in  which 
the  defendant  is  a  Hindu. 

This  was  a  case  referred  for  the  opinion  of  the  High  Court, 
by  the  first  Judge  of  the  Small  Cause  Court,  under  section  55 
of  Act  IX  of  1850. 

The  case  was  stated  as  follows  by  the  Judge  on  referring  it  :— 

"  The  plaintiff  sued  the  defendant  for  rupees  266-5-6  on  the 
following  cause  of  action :— f  For  that  you  became  surety  to  the 
plaintiff  for  one  Batiram  Upadhya,  and  induced  the  plaintiff 
to  receive  him  in  employ  on  t\e  guarantee  of  such  suretyship  ; 
and  jthat  the  said  Batiram  Upadhya  has  not  accounted  for 
certain  moneys  which  he  had  collected  in  the  ordinary  course 
of  his  duties,  whereby  the  plaintiff  has  sustained  damages  to  the 
amount  stated.1 

*'  The  pleas  were  these  :— 
Non  assumpsit. 
Never  indebted. 

"  The  evidence  of  the  plaintiff  himself  was  that  he,  the  plain* 
tiff,  was  jemadar  of  durwans  at  the  Bonded  Warehouse,  and 
was  security  for  all  the  durwans,  and  appointed  them  all  )  that 
Batiram  was  one  of  those  durwans,  and  had  embezzled  the  sum 
of  rupees  315-10-6  ;  that  the  plaintiff  had  been  induced  nearly 
four  years  ago  to  appoint  Batiram  at  the  request  of  the  defend- 
ant, whose  nephew  Batiram  was,  and  on  an  undertaking  by 
the  defendant  which  was  in  the  following  terms,  viz.  :— '  If  you 
Buffer  any  loss  by  his  negligence,  or  if  any  money  be  missing, 
I  will  pay  ;'  but  that  this  undertaking  or  agreement  was  not 
in  writing,  nor  had  any  written  memorandum  or  note  of  it  been 
signed  by  the  defendant  or  any  agent  of  his  or  him  taken  by 
any  one. 

"  I  took  no  further  evidence,  as  Mr.  Moodie,  counsel  for  the 
defendant,  contended  that  the  case  must  be  dismissed,  under  the 
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M»       4th  section  of  the  Statute  of  Francis,  and  I  wasinclined  to  agree 
Hbkuh     with  him,  on  the  principle  laid  down  in  LerouxV.  Browv  (\)>    I 
JaiuMa     considered  jj,^  uader  Beotion  i7(  etatote  21  Geo.  HI.,  c.  70,  the 
tmuunuu  Hindn  ]aW  in  matters  of  contract  and  dealing  was  the  tat  lad  of 
Calcutta,  and  as  such  regulatad  the  substantive  law  applicable  to 
this  case ;  bat  that  the  4th  section  of  the  Statnte  of  Frauds  (dif  ■* 
faring  in  this  respect  from  the  17th  section,  which  relates  to  the 
validity  of  the  contract,  and  not  to  the  mode  in  Which  it  shall  be 
proved,  and  which  has  been  held,  the  case  of  Borrodaile  v.  Chaiti- 
sook  Buxyravi  (21,  not  to  apply  to  suits  against  Hindu  defendant 
Was  the  lex  fori,  and  as  such  regulated  the  mode  in   which   ani 
such  as  the  present  should  be  prosecuted,  and  the  conditions  ' 
which  they  should  be  heard.     I  had  thought  that  the  careful 
Considered  and  separately  delivered,  but  concurrent,  judgmen 
of  Sir  Lawronce  Peel,  Sir  Arthur  Buller,  and  Sir  James  Colvi: 
in  the  case  of  Beer   Chund    Fodar  V.  Ramanath   Tagore  (3)  ai 
others  had,  in  1849,  conclusively  settled  the  effect  of  the  17th  be 
tion  of  statute  21  Geo,  III.,  c.  70,  and  should  have  felt  no  hesil 
lion  in  dismissing  the  suit.  I  was  pressed,  however,  withtherece 
judgment  of  the  High  Court  in  the  case  of  S  2£.  Jeujadamba  Dt 
v.   Orob  (4),  in  which    a  decidedly   contrary    opinion  appei 
to  be  expressed.     I  therefore  dismissed  the  case,  but  in  doing 
gave  judgment  contingent  upon   the  opinion  of  the  High   Coi 
upon  the  question — 

"  Whether  the  4th  section  of  the   Statute  of  Frauds  does  i 
apply  to  suits  in  which  the  defendant  is  a  Hindu. 

"  Should  the  Hon'ble  the  Judgssbe  of  opinion  that  that  secti 
is  not  applicable,  I  shall  proceed  to  hear  the  case  on  its  merit 
Mr.  Phillips  for  the  plaintiff. — The  law  of  the  Small  Cat 
Court,  in  cases  like  this,  is  substantially  the  same  as  that  of  1 
late  Supreme  Court.  The  statute  21  George  III.,  c,  70, 
17,  applies  to  Small  Cause  Courts;  as  much  as  to  I 
Supreme  Courts  or  to  the  High  Courfcsnowj  and  even  if  the  S 
tute  of  Frauds,  section  4,  is  a  law  of  procedure  of  this  Court 
matters  of  contract  or  questions  of  usage   between   Mahomed' 

mi2C.  B.,8ni.  (3)1T.  AB.,131. 

(2)  1  Xnd.  tfur.,  O.  S.,  70  (S.  0,  1  Hyde,  51.  (4)  Ante.  p.  639. 
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ob  GotoSt  that  BCteiaon  (17)  would  prevail  oVor  the  lart  *Sfl> 
of  procedure.  Sat  sectkm  4  of  the  Statute  <tf  Frafrds  is  not  a  ^f*4* 
Imp  of  proeedtftje  here  in  cqsee  where  the  defendant .  is  a  Hindu v  *. 
o^  a  Mahometan  4  It  is  a  law  afleoting  the  contract  itself, which,  uV^^kM 
without  ra  memorandum  in  accordance  with  seotioti  4  of*  tha 
3tafa^te>  13  invalid*  and  cannot  hej  sued  om  The  Law  ot  limitation 
iff  different  j.,*  plaintiff  can  avoid  that  by  bringing  his  action 
vrithia  tfcs  jfaqp  limited  j*  but  here  there  could  be  no  avoidance 
by  the  ]4w#ff,j  wd. if  tthe  defendant  refused  to  sign  a  memo* 
taiu^um  in  accordance  with  tW  st4ttfte>  the  plaintiff  would  hava 
no  remedy; ;  compliance  with  the  statute  being  necessary,  not  to 
$yid$nqej  therc$mtr*pt,.  but  tocongtitmte-  it — Iilpyi  v.  Gmbert\l^ 
ancj  tf^»  ip  £h<^  distinction  b^.tvreen  coses  'where  tite  doctrine  q£ 
th$  lenfori  applies,  a»d  wfera  it: does  not  If  the*&have  been 
and}  (ca^no^  be  any /repipdy,  it  dqea  ^ot  apply,  it  applies  in:  the 
c*5*.q£  foreigners,  ftecausfrAhey  have  their  remedy  in  the  •  Conrta 
of  tfrepown  f^untr^^jfcrflu^  *.  Br<w>a  (2), -per  Maule .,  apid  Jew 
yis>  JJk  If  the  statute  Ipe  a  law-of  procedure  in  England,  it  i?  n$$ 
necfs^rijy,  so  strict  a  law  here.  Section  17  has  been  held  not  to 
apply  tq  Ifrndw~2?0rr?4aije  v,  Ohmv^odk  Bwtfycvram  (3),  Mu£+ 
tiya  P\Llai  ¥,  Wester*  (4),  and  inJajWdaroj&a  Dfw.  v.  (Jro6  (5); 
sectio^  4  was  held-notlja^ply  to  a  Hindu.  The;  c  case  of  -Se- 
rosa vv  Provw  (2)  doearpot  stand,  unchallenged— Jfos^n  v.  Fa* 
brig  as  (6)^  GU'focw  v*  Holland  (7),  Williams  v..    Wheeler    (8). 

Mr«  Jfeotfo'e  for  the  defendant.— It  is  said  there  would  be 
B}  hardship  to  t|he  plaintiff  in  such'a  [case  as  tihis  m  haying  no 
remedy;  but  if  so^.  it  arises  from  his  own  fault,  for  he  might  have 
made  the  contrast  in  writing  >  the  contract,  though  it  cannot 
be  enforced^  may  be  used  for  other  purposes,  and  ip  not  ab- 
solutqlp,  no  coatract  at  all — Laviery  v.  TurUy.  (9),  where  a 
verbal  contract  was  admitted  in  evidence.  If  the  4th  section  of 
tjie  Statute  of -Frauds  is  a  law  of  procedure  f°r  British  subject* 

• 

HI  1  L.  &.,  q;  B^  115,  (6J  1  Smith's  L.  0..  623. 

(SB)  1*  C.  B.,  827.  (7)  1 L.  R.,  0.  P;,  B: 

(3)  1  Hyde,  63.  <8)  &  0,  B.,  N.  &;  3to 

(4)  .1  Mad.  H.  C,  27*  (9)  30  L.  J.  Ercb.,  49. 
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_  1870  here j  it  moat  also  be  a  law  of  procedure  to  all  who  come  under  the 
Nbkbam  jurisdiction  of  the  Court,  for  the  Court  will  not  change  its  pro- 
IfWABiPBAsAs  cednre  to  suit  differnet  classes  of  persons.  The  point  has 
r  Pachubl  neyer  ij^jj  directly  decided  nntil  very  lately.  In  Borrodaile  ▼. 
Chainsook  Buxyram  (1),  it  was  held  that  the  17th  section  of  the 
Statute  of  Frauds  did  not  apply  to  Hindus.  In  Bamsagur  Dutt 
v.  Nobogopaul  Mookerjee  (2),  the  question  arose,  but  the  case 
was  decided  on  another  point  In  Muttiya  Pillaiv.  Western  (3)* 
the  defendant  was  a  British  subject.  The  only  direct  deci- 
sion on  the  point  is  that  of  Nobman,  J.,  in  Jagadamba  Das* 
v.  Orob  (4),  where  it  was  held  that  the  4th  section  is  inappli- 
cable to  Hindus.  As  part  of  the  lex  fori,  the  4th  section  is 
applicable  to  Hindus.  It  is  part  of  the  ,  lem  fori  in  England—- 
Leroux  v.  Brown  (5),  where  the  Judges  were  unanimous. 
Doubt  has  been  thrown  on  that  decision  by  Willes,  J.  in  Wil- 
liams v.  Wheeler  (6) ;  but  until  overruled,  it  is  an  authority* 

Section  4  was  introduced  into  this  country  as  part  of  the  lex  fori, 
and  applies  to  British  subjects.  But  if  introduced  as  part  of  the 
lex  fori,  it  has  become  a  part  of  the  law  pf  procedure  of  this 
Court,  and  as  such  applies  to  Hindus,  as  well  as  British  subjects. 
To  hold  the  contrary  would  be  to  overrule  the  case  of  Leroux  v. 
Brown  (5).  The  arguments  used  on  the 'other  side  would  be  as 
applicable  to  the  Statute  of  Frauds  as  to  the  Law  of  Limitation 
and  the  old  Law  of  Limitation,  21  Jaa  II.,  c.  16,  was  held  to 
apply  to  Hindus  as  part  of  the  lex  fori — LucJemaboyer.  Lulloohhy 
Mottichuftd  (7).  Hindus  and  Mahomedans  are  not  exempted 
from  the  effect  of  the  lex  fori,  even  by  statute  21  Geo.  ITT., 
c.  70,  s.  17 — Beerchund  Podar  v.  Rcmanath  Tag  ore  (8). 
[Phxar,  J.—*  How  was  the  effect  of  the  Statute  of  Limitation  ad 
a  law  of  procedure  affected  by  the  passing  9l  Act  VIII  of 
1859  f]  There  was  nothing  inconsistent  in  their  being  together 
part  of  the  law  of  procedure ;  but  a  new  law,  Act  XIV  of  1859 
was  passed,  making  the  other  inapplicable  here ;  so  there  is  no 
incosistency  in  the  4th  section  of  the  Statute  of  Frauds  and  Act 

(1)  1  Ind.  Jut.,  0.  8.,  70;  S,  C,  1  Hyde,  51.  (5)  12  0.  B.,  887/ 

(2)  Bourke's  Rep.,  367.  (6)  8  U.  B,  N.  S.,  31 6. 

(3)  1  Mad.  H.  C,  27.  (7)  5  Moore's  I.  A., 
Ante,  p.  639.  (8)  1  T.  &  B.,  131. 
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VIII  of  1859  existing  together   as  part  of  the  law  of  procedure.  _J^__ 
la  the  charters  creating   the   Mayor's   Courts,   13    Geo.  I.,    Jmou* 
o.  13,  and  in  that  creating   the  Courts  of  Requests,  26  Geo.  II. ,         v. 
c.  27,  there  are  no  exceptions  in   favor   of   Hindus  and  Maho-  ^j£££* 
medans,  as  in  the   charter   of  the  Supreme  Court.    The  law  of 
the  Small  Cause  courts   would   be  the-  same  as  that  under  these 
two  charters,    so  that,   though    section   4   of   the  Statute  o£ 
Frauds  might  not  apply  to  the   Supreme    Courts  in  the  charter 
of>hich  there  is  an  exception,   yet  it  would  m  the  Small  Cause 
Court,    [Couch,  C.  J.— The   Small   Cause    Court  is  governed 
by  Act  IX  of  1850,  and    that   Act   says  the  law*  shall  be  the 
same  an  that  of  the  Supreme  Court.} 

Mr.  PhiUip*  in  reply. —In  some  respects  English  prooedure 
has  not  been  introduced  here.  It  is:  only  ihtrodtoced  as  far  as  it 
is  applicable::  Laveryr.  Twrley  (1)  is  a  case  in  favor  of  my 
contention. 

The  opinions  of  the  learned  Judges  were  as  follows  :— 

Ooucfir,  C.  J.— The  First  Judge  of  the  SinalTCause  Court? 
baa  referred,  for  the  opinion  of  this  Court,  the  question  whether 
the  4th  section  of  the  Statute  of  Frauds  does  not  apply  to  suits 
m  which  the  defendant  is  a  Hindu,  having  held'upon  the  au- 
thority of  the  case  of  Leroux  v.  Btown  (2)-  that  it  ddes  apply; 
In  that  case  it  was  held  that  the  4th  section  of  the  statute,  unlike 
the  17th,  had  reference  to  the  mode  of  procedure,  and  not  to  the 
formality  of  the*  contract,  and  consequently  tbat  an  action  would 
not  lie  in  the  Courts  of  England;  to  enf6rce  an  agreement  made 
in  France  (and valid*  there),  which,  if  made  in  England,  could 
act,  by  reason-  of  the  Statute  of  Ftaudb,  have  been  sued  upon. 
Although  this  decision  has  been  questioned  on  more  than  one 
eccasion  by  an  eminent  Judge,  Mr.  Justice  Willes,  it  has  not 
been  overruled,  and  the  First  Judge  was  no  dirabt  at  liberty  to 
found  his  decision  upon  it.  We  must,  however,  see  whether  it  i& 
really  a  binding  authority   upon   the   question  which  has  been 

put.    The  Statute  of  Ffaucb  must   be  considered  to  have  been* 
(1>  30.  L.  J.  tick,  «»  (2)  12  a  B.  801 
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MW       intooduoed   into   Calcutta   as   part    ol  the  EugLish  law  by  Ao 

Nbkrah  charter  of  George  the  First,  by  which,  in  the  year  1726,  the  Map* 
Jwf^DAR  rf*  Court  was  established— Adwcafc-  G&wral  ofBepigal  y.  Rate* 
Ivwabifeaub  Surrtomoyee  Dossee  (1).  $ow  I,  cannot  supposq  that,:  when  it  wqa 
introduced,  any  distinction  was  made  between  tjie  4th  and 
the  17th  sections,  and  that  one  w$s  introduced  aft*  laftr  el  pro- 
cedure, tod  the  other  as  a  law.affeoting  the  formalities  of  .the 
oontraot.  No  case  had  then  been,  decided  in  the  £»gtiah  CowttiA 
whioh  such  a  distinction  was  made ;  and  Mr.  Jostioe.  Story,  m- life 
Conflict  of  Laws,  flection  262,  classes  the  two  sections  together,  aft 
the  effect  6f  sayihg  that  no  action  shall  W  bwafcht  wheneby  to 
charge  any  person  upon  any.  of  the  oontfeotd  described  in  the 
4th  section  is  practically  the  same  as  saying  that  the  contract 
shall  not  be  allowed  to  be  good ;  it  is  not  unlikely  that  the  dis- 
tinction wbifch  was  made  by  the  Court  in  Lerow  v,  Brovm  (2) 
would  not  ftcoar  to  him.  Mr.  Justice  Maale  in  that  case  says  :— 
u  It  may  be  that  the  words  used  operating  on  contracts  made  in 
"  England  render  them  void/'  In  the  case  of  Muttiya  Pillai  v. 
Western  (3),  in  which  the  defendant  was  a  British-born  subject, 
the  Court  of  Small  Causes  at  Tanjoro  held  that  the  4fch  section  of 
the  Statute  of  Frauds  was  applicable.  This .  decision,  cannot  be 
supported^  tbe  4th  section  is  only  a  law  of  procedure,  as  »q  part 
of  the  Statute  of  Frauds  has.  ever  been  .made  part  o£  the  pro-. 
oedure  of  a  jnofussil  Small  Cause  Court.  In.  Borrodaile  v.  Chain- 
sooh  Buspyram  (4),  Mr.  Justice  WeUs  says  i; — "  It  is  remarkable 
"  that,  from  the  time  of  the  passing  of  ;  the  21  Geo.  UL,  c.  70, 
"  down  to  the  present  time*  the  Statute  of  Frauds  has  neverbeen 
"  pleaded  as  a  defence  on  behalf  of  a  Hindu  or  Mahpmedfiknu.^and 
"tjhis  is  a  strong  circumstance  to  show  t  that.  t}iet view  1  take  of 
*  the,  larfr.  is  the  Qorrect  one,  as  many  cases,  pjusfe  hf; w  °  WWfl  ** 
"  which  the  defence.might  have  been  raj?ed  if,ajppjLic^hie  *o  Qja- 
*•  dus  andMabomedans."  If  the^th.soction  Jbas  been  considered  in 
India  not  a  law  pf  procedure*  but*  as  of  the  s^m^  naJ^^AS.  the 
17th.  seotiqn,  which  it  certainly  appears  to  me  it  hais,.  nptjrithh 
standing  the  difference  in  tbe  language  pf  the  two  seqtiox^ 
I  do  not  think  we  are  bounds  upon  a   decision  or  an  English 

(1)  9  Maore's.I.  A*  420. .    ,  (3)  t  Mad.  H.  0t?  27, .  . 

(2)  12  6, 6.,  801 ;  see  p,  805.  (4)  1  Hyde,  63/ 
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Court,  t^  alter  tifrtlatate  tf  &e  Haw  wlwft  the  «H*ct  Would  r&Hy       ***» 

be  to  mfck*  the  law  of.eo»toaot?f6r  Hindus  and  MaJiOBdsdfcna  iu     ^^ 

the  pnefidenpy  towns  different,  from  what  it  is  ia  the  mofuaeil.         t>» 

I  al*>  think  that>  as  feh*  miftratijm   6f  the  17  th  section  of  the**^^* 

21  Geo.  IIL,  s»  70,  wi^.to  preserve  tq  the,  natives  of  India  their 

own  few*- and  usages  in  questions  q£  inheritance,  axifl  su^CBssigfn, 

and  matters  of  contract  and  dealing  between  party  and  party,  it 

jopy  J>e  oonqtqaed  bo  as  to  include  the  proofs  or.  authentication,  of 

tha  contract  as  being  necessary  to  its  validity,  t  They  differ  frpip 

the  limitation  of  the  time  for  .bringing  a  suit  upon  it.     Jn  section 

$60,  conflict  of  Laws,  Mr.  Justice  Story  says  : — ' '  Another  rule 

*  naturally  following,  or  rather  illustrative  of  that  already  stated* 
*f  respecting  the  validity  of  contracts,  is  that  all  the  formalities, 
^pTOofs,  dt  authentication^  of  theft,  which  are  required  by  the 
*r  hx  fodi,are  indispensable  fo  thefo  ValScfity  everywhere  else  ;"and 
ther^  ia  a  fllflferetfcd  of opinion  Whether  thVlndde  of  proof  is  to  be 
deemed  part  of  the  mncuhcm  obligation  ih — Westlake  bri  Private 
Inteftoattotfal  Ei&frj  tfcOi  It' remains  to  nientlon  the  ca£e  of  Manikjd 
M«AeJH*wijf*v;  Jfatitottott*  Atiibhni  (T),  in  which  it  w.as  held  by  the 
Sn^rtime  (Joutt  of  Bombay,  on  "a  cftse  deferred  by  the  jforst  Judge 
*f  tlieOdttrt  0$  Small  Oatiaofe,  that  the'  4tn  section  of  the  Statute  of 
PtAttdb  U  not  applicable  ^o  Jf ahdtaedaas.  For  the  above  reasons!, 
I  am  of  opinion  that  the  judgment  in  the  Smalf  Cause  .Court  must 
He  ffctefrsfcd,  'fend  &  neV  trial1  ordered,  and  that  the  defendant 
should  pay  the  costs*  of  reserving  this  case.  "§  . 

•  PttfcAB,  J.— I  agree  with  the  'Cliief  Justice,  but  X  desire,  to 
ghard  mysett  fr&ni  being  supposed  to  throw  dou^t  uppn- the  .cor- 
rectness of  the  decision  in  Lerows  v»  Brpwni (2),.  ao. fax, as, .that 
decision  goes  to  lay  down  that  t^a  enactment  of  .thp  Ath  setfiqi*  of 
the  Statute  of  ISraudsiis  spl^i^ftaljy  a  ruVof  prcx^dup^;;  Ijfr 
deed,  the:  moire  clopely  the  fl^ct^n  $  |oolge&  iflt*  'and  odnaidiaired, 
the  jnore  nearly  i^pos^iblo  it. become,  as  it,  a^ems  t^me^tadfaab 

it  under  any  other  bfi*fr;.:   a.    ,:.    >  n  .1  ..■«•!  -  -  •-   J  t"   •  ' 

Itfia,  paralleled,  I  itWjM^-^  tfrswiw^rale  as 'that  whack  wpuld 

disqualify  partial  to*  suitifrom  being  wttnestol  m  t&dfr  Wtt-  fee- 
half-    The  eflEeot  oi  thisorale  ih  *»ae*  ot  way  p&rftf  430fiftiW*)  tb 
whirfi  the^pffltetyrfooe  could*  peaty  weald  te-p^(MfeeJy*ana?<iT^ou8 
(1)  1  $om.  H.  C.  Sep.,  2nd,  «e&  (*pp»),k        (2)  12  C.  B.;  801. 
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MW>       to  that  of  the  4th  section  of  the  Statute  of  Frauds,  for  obn- 
Nbkbax      oualy  the  aggrieved  party  would  be  deprived  by  it  of  the  only 

v.         means  which  he  possessed  of  proving  his  contract ;  and  I  sup- 
Iswaufbasad  p0Be  no  ona  won\&  consider  a  role  which  disqualified  a  certain 

class  of  persons  from  appearing  as  witnesses  to  bo  anything 
other  than  a  rule  of  procedure.    But  assuming  the  section  to  be, 
strictly  Bpeaking,  simply  a  role  of  procedure,  another  question 
arises,  which  I  take  to  be  the  cardinal  question  in  this  matter  ; 
for  let  us  look  at  the  immediate  consequences  of  the  rule.    We 
see  that  it  renders  it  impossible  ah  initio  for  the  parties*  to  a  cer- 
tain sort  of  parol  contracts  to  enforce  their  rights  in  a  Court  of 
law ;  it  does  not  come  in  ipso  facto  like  a  law  of  limitation  ; 
it  does  not  leave  the  party  who  may  desire  to  make  himself  safe 
the  opportunity  of  doing  so  within  any  period  following  on  the 
contract:  if  the  other  contractor  will  sign  a  memorandum,  all 
well  and  good  ;  but  one  of  the  parties  alone  cannot  of  himself  do 
anything  to  mend  his  position.    A  rule  of  this  nature,  pregoant 
with  these  oonsequeuees,  does  directly  affect  the  potential  rights 
of  parties  under  the  contract  from  the  very  moment  of  the  incep- 
tion thereof ;  and  if  it  thus  operates  to  deprive*  the  parties  of 
rights,  which  but  for  it  they  would  enjoy,,  by  virtae  of  anyspeeial 
law  governing  the  contract  then  the  rule  of  procedure  is  in  con* 
flict  with  that  law  upon  the  very  merita  of  the*  matter  between 
the  parties.    At  such  a  point  it  may,  I  think,,  well  be  questioned 
whether  the  principles  which  admittedly  guide  the  Courts  of  all 
countries  in  the  administration  of  justice  under  a  conflict  of  law* 
do  not  in  truth  necessitate  the  abandonment  of  the.  rule  of  pro- 
cedure in  favor  of  the  law  of  the  contract.    The  Court  of  Cbm- 
mon  Pleas,  in  Leroux  v.  Brown  (1),  no  doubt  went  the  fength  of 
holding  that  the  rule  of  procedure  must  still  be  maintained. 
1  think  I  shoald  hesitate  a  long  time  before  I  should  be  able  to 
bring  myself  to  oonour  in  that  conclusion.    Fortunately,  how* 
ever,  the  case  before  us  has  elements  in  ft  which  materially  dis- 
tinguish it  froan  thatch  Leroux  v.  ^roirn  (1).    The   two  laws, 
which  are  here:  taken  to  he  in  conflict,  are  laws  of  the  same 
country  and  ruling  power,  not  of  different  countries. 
The  mode  in  which  these  laws  are  to  be  adjusted,  or  to  be 

(l)lftO.B«80L 
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subordinated  the  one  to  the  other,  must  be  Ascertained  by  giving       *Wo 
a  reasonable  construction  to  all   parts  of   the    law  prevailing    Nzkbah 
here  which  bear  npon  the  point ;  and  I  need  hardly  say  that,  if      *M£DAE 
possible,  the  law  should  be  construed  in  such  a  way  as  to  give  a  I*waripra§ad 
remedy  to  aggrieved  persons  rather  than  to  take  it  away.    Now, 
looking  at  the  question  in  this  light,  we  find   ourselves   immedi- 
ately in  front  of  the  enactment,  section  17  of  21  Geo.  III.,  o.  70, 
the  words  of  which  are  :— 

"  Provided  always*  and  be  it  enacted  that  the  Supreme  Court 
"  of  Judicature  at  Fort  William  in  Bengal  shall  have  power  and 
"  authority  to  hear  and  determine  in  such  manner  as  is  provid- 
"  ed  for  that  purpose  in  the  Letters  Patent  all  and  all  manner  of 
'"  actions  and  suits  against  all  and  singular  the  inhabitants  of  the 
"  city  of  Calcutta,  provided  that  their  inheritance  and  succession 
"tolands,rents,  and  goods,and  all  matters  of  contract  and  dealing 
"  between  party  and  party  shall  be  determined,  in  the  case  of 
"  Mahomedans,  by  the  laws  and  usages  of  Mahomedans  j  and  in 
"  the  case  of  Gentus,  by  the  laws  and  usages  of    Gentus,  Ac." 

Now  it  is  at  once  apparent  that,  while  the  first  part  of  this 
section  makes  the  manner  of  hearing  and  determining,  which 
comprises  the  procedure  of  the  Supreme  Court  (and  therefore 
impliedly  in  my  opinion  the  4th  section  of  the  Statute  of  Frauds) 
generally  applicable  to  the  actions  and  suits   to  which  its  refers, 

the  latter  part  ezpressely  cut  this  down  by  the  proviso  that,  in 
the  case  of  Gentus,  all  matters  of  contract  and  dealing  between 
party  and  party  shall  be  determined  by  the  laws  and  usages  of 
Gentus  ;  in  other  words,  the  rule  of  procedure,  if  it  affects  the 
original  rights  of  the  parties,  must,  in  the  event  of  conflict,  give 
way  to  the  law  and  usages  of  the  Gentus.  It  appears  to  me 
that  this  section  makes  the  present  case  perfectly  clear. 

The  operation  of  the  4th  section  of  the  Statute  of  Frauds,  in 
the  matter  of  a  parol  contract  between  Hindus,  would  be  practi- 
cally to  prevent  rights  from  arising  and  being  recognised,  while 
the  lawsaad  usages  of  Hindus  could  be  supported  and  enforced, 
consequently  the  section  must  not  in  such  a  case  be  allowed  to 
operate. 

I  concur  with  the  Chief  Justice  as  to  the  order  which  must 
be  passed. 
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B&tpSirpUJitrd  Couch*,  K^Qhlef  \f*dic*>  ***  JuHk*  Sir.  0>B.H*b* 

(Plaintipp)**  ... 

A  zemindar  in  the  District  of  C attack  granted  the,  following  lease  : — 
*  *  In  the  chawd-nak  1230  Attilf ,  17th  day  of  the   month    of  Brisaj    Sri    pari 
"  Ohnckerbntty  grants  to  ISaJMc!  Maati  this  istemrari  (permanent)  potta.  For  that  I 
"  execute  Istemrari  pott*1  of  my  KJiardig  Aynta  in  ifaoja'  Bhfenpttn     JefJ*  Mnd* 
"  measuring  fo*r  bigas,  being  previously  to, this  feu* odoiipQtion,  jKtt.wJlloiltoiT«td* 
u  and  oauae  to  be  cultivated  hereaf  tes.  Mekurrari(fi^odJrentafci  rupeea  $-l2«ieo*  y«/*- 
u  will  pay  from  year  to  year*    In  case  of.  fV>°cLor  drongbtj  yon   will    be  allowed  s>. 
M  redaction  of  rent  accordingas  Sdch  redaction  will  be  allowed  to  others*    To  this 
"  Mari  Chuckerbutty  assents."  A  snbse^aAnt  purchaser  of   the    zemindarf   right 
obtained  a  fresh  settlement  of  th*  slemincfcfc*  tinder  th*  Go*0hMttent<  '  ftt*  to*  and' 
grandson  of  <}he  goatee  heMwwceisfrety  under  the  lease. 

In  a  suit  by  the  zemindar  against  the- bolder  for  enhancement  of  rent*  hotd  that 
the  potta  was  a  hereditary  lease  fixing  the  rent  in  norpetaity,and  that  it  Was  binding 
on^fche  representatives  of  the  grantor  (4). 

f 

Ttfis  was  a  suit  for  obtaining  akabutiat  at  an    enhanced  rate 
of  rent. 

The  defendant  set  up  in  his  Written  statement  that  he  held 
the  land  under  an  istemrari  potta,  and  therefore  was  not  liable 
to  pay  rent  at  an  enhanced  rate* 

The  following  is  a  translation  of  the  potta  from  the  original 
Oorya  : — 

"In  the  chowd-nak  1236  Amli.  17th  day  ol  the  month  "  of 
ft  Brisa  (Taurus),  Sri  Hari  Chuckerbutty  grants  to  KajrecT 
i€  Manti  this  istemrari  potta.     For     that    I    execute    istemrari 

potta  of  my  Khardigi  Ayma  in  Mautfa  Bhimpur.  Jbte  la»d 
f  measuring  four  bigas,being  previously  to  this  in  our  occupntaon^ 


rr 
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*  Special  Appeal,  No,  3Q?7.ofl£%  ffcua  ajdeqreeurf  tns>,  Jecfe*  irf  Onttwsk, 
dated  tho  20th  September  1869>reTersing  a  decree  of  the  Deputy  Collector,  oj;  thjtt 
district,  dated  tho  20th  July  1669* 

(1)  See  Kailiih  Chandra  Boy.  Hirdlal  Seed,  2  B.  L.  B.  A.  0*  tfr 
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yoil  will  6ultivate  and  cause  to  be  cultivated  hereafter.  Mokur-       187° 

rari  rent  at  rupees  8-12  sicca    you  will  pay  from  year  to  year«.  Kabumakar 
"  In  case  of  flood  or  drought,    you   will    be  allowed  a  redaction         v. 
"  of  rent  according  as  such   reduction  will  be  allowed  to  others.   <^££h™ 
"  To  this  Hari  Churkerbutty  assents." 

The  Deputy  Collector  held  that  the  potta  was  valid  ;  that 
under  the  terms  thereof,  the  tenure  had  been  created  istemrari 
(permanent),  and  the  rate,  of  rent  mokurrari  (fixed)  ;  and  that 
therefore  the  defendant  was  not  liable  to  pay  rent  at  an  enhanced 
rate.    He  dismissed  the  plaintiff's  suit. 

Un  appeal,  the  Judge  found  that  the  potta  relied  upon  by  the 
defendant  had  been  granted  in  1236    (1829)  to  the  grandfather 
of  the  defendant ;  that  the  lands  had  been  held  tinder  it ;  that  the 
term  "  istemrari'7  was  used  in  the  potta,  but  that  this  coilld  not 
protect  the  tenure    from  enhancement,   as  none  of  the  lands  in 
OrisSa  were   permanently    settled,  and    therefore  no  perpetual 
lease  could  be  legally  granted,    and    that  all  inferior  leases  ter- 
minated with  the  termination  of  the  engagements  for  those  lands 
With  Government ;  that    in    the  wording  of  the  potta,  there  wad 
no  provision  made  for  the  lands    being  heritable  ;  that  the  potta 
was  not  granted  from  father  to  son,  but  merely  to  the  grantee  ; 
and  that  as  the  engagement  between    the  Government  and  the 
former  proprietors    of    tbe    land    terminated  at  the  end  of  1274 
(1867),  and  as  a  fresh  engagement    had    been  entered  into  from 
the  commencement  of  1275  (1868),  and  as  the  present  proprietor 
(the  plaintiff)  had  purchased  the  lands  in  1274  (1867),  the  potta 
was  not  binding  on  him    longer    than  1274  (1867).     He  accord* 
ingly  held  that  the  tenure  was    liable   to  enhancement,  and  re* 
versed  the  order  of  the  lower  Court. 

The  defendant  appealed  to  the  High  Court. 

Baboo  Mahendra  Lai  Mitter  (for  the  appellant)  contendod 
that  the  terms  of  the  potta  clearly  conveyed  an  hereditary  and  a 
permanent  interest ;  that  the  words  "  istemrari"  and  "  mokurrari,, 
used  in  the  potta  signified  such  a  right,  and  cited  Mussamut 
Lakhn  Kowar  v.  Roy  Hari   Krishna    Singh    (!) ;    that    even  if 

#  <1)  3  B.  L.  K„  A.  C,  226. 
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1870        there  be  any  doubt  as  to  the  construction  of  the  potta,  and  fact 
Karvhakaa  0f  the  tenure  descending1  from   father  to  son,  from  generation  to 

Mahati 

v.         generation,  without  any    variation  of  rent,  waa  strong  evidence 

taowwiBY    °'  **8  hereditary   and  permanent   character — Baboo  Oopal  Lall 
Thdkoor  v.   Teluchchunder  Rai  (I)  ;  Raja  Batyasaran   [  Ghosal 

v.  Mahesh  Chandra  Hitter  (2)  ;  that  even  if  the  grantor's  potta 
settled  with  Government  for  a  limited  period,  he  could  not,  on 
tliat'gTound,  repudiate  his  own  act,  and  annul  the  potta  which 
he  himself  had  granted,  on  the  ground  that  he  had  no  right 
to  grant  th&  same  ;  that  the  words  of  the  Regulation  XIV 
of  1812  that  any  suoh  grant  shall  be  "  null  and  void"  maan  that 
it  shall  be  null  and  void  as  against  Government  or  any  person 
claiming  through  Government— Jfu%  Lall  Sen  Gywal  v.  Desk- 
kar  Roy  (Z)  ;  Ranee  Surnomoyee  v.  Maharajah  Suttees  Ohunder 
Roy  Bahadoor  (4tJ. 

Baboo  Tardlcnath  Sen  for  the  respondent  contended  that, 
under  section  3,  Regulation  XIV  of  1812,  the  potta  was  null  and 
void ;  that  the  grantor  had  no  power  to  grant  a  lease  beyond  the 
period  for  which  he  himself  had  obtained  a  settlennnt  under  Go- 
vernment. He  had  no  power,  under  the  law,  to  fix  the  rent 
beyond  his  own  terms,  and  any  infringement  of  the  law  renders  the 
act  void.  Under  its  terms,  the  potta  was  not  a  perpetual 
lease  ;  and  as,  a  fresh  settlement  had  been  entered  into  by  the 
present  proprietor  with  Government,  the  act  of  his  vendor  could 
not  be  binding  on  him. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.  J.— In  this  case,  in  the  potta  itself,  the  parties 
to  it  described  it  as  an  istemrari  potta,  and  its  terms  are  :— "  In 
"  future  you  shall  cultivate  the  lands,  and  a  mokurrari  rent  of 
"  rupees  8-12  every  year  you  shall  pay/1  followed  by  a  provision 
for  a  remission  in  case  of  drought  or  flood.  If  the  intention  of 
the  parties  that  the  potta  should  be  perpetual  is  not  sufficiently 
shown  by  the  use  of  the    word    "  istemrari/1  the  potta  may  be 

(1)  10  Moore's  I,  A.,  191.  (3)  CasoNo.  111C  of  1862;  Dec.  14th,  186* 

(2;  2  D.  L.  R.,  P.  C,  27.  (4)  10  Moore  s  I.  /  .,  123. 
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explained  by  what  has  been  done  under  it,  and  the  fact  tb$t  the        WO 

^nd  has  been  allowed  to  descend  from  defendant's  grandfather    Kahunakab 
to  his  father,  and  from  him  to  the  defendant,    shows  that  it  waa      '  v# 

ntended  to  be  hereditary,  although  it  contains  no  words  to  that   ^"*""*? 
effect,  and  the  Judge  was  wrong  in  laying  any  stress  upon  that 
omission. 

The  principle  that  the  absence  of  words  importing  the  here- 
ditary character  of  the  tenure  may  be  supplied  by  evidence  of 
long  an4  uninterrupted  enjoyment,  and  <rf  the  descent  of  the 
tenure  from  father  to  son  was  laid  down  by  the  Privy  Council  in 
Baboo  Gopql  Lall  Thahoor  v.  Teluckchunder  Bai  (1)  and  in  Rajah 
Satyasaran  Ghosal  v.  Maheah  Ohander  Mitter(2).  In  both 
those  caees  the  enjoyment  had  been  much  longer  than  in  the  pre- 
sent ;  but  the  word"  istemrari"  had  not  been  used  as  it  is  here* 
That  word  shows  an  intention  that  the  lease  should  be  perpetu&l ; 
and  if  it  were  so,  the  hereditary  character  would  follow  from  it. 
In  Mussamut  Lakhu  Kowar  v.  Boy  Harihrishna  Singh  (8),  it  was 
held  that  the  words  "moknrrari"  and  "  istemrari"  ina  potta  must 
be  taken  in  themselves  to  convey  air  hereditary  right  in  perpetuity. 

The  objection  that  the  rent  is  not  fixed,  because  there  is  a 
provision  for  a  remission,.  ia  of  no  weight,  nor  can  the  plaintff, 
because  there  has  been  a  new  settlement,  say  that  he  is  not 
bound  by  the  potta.  The  new  settlement  has.  been  made  with 
him  as  representing  the  holder  under  the  former  settlement,  ^nd 
he  cannot  take  the  benefit  of  that  representation!  without  taking 
the  burden  also.  He  must,  like  any  other  heir,  be  bound  by  the 
acts  of  the  ancestor  from  whom  he  derive?  the  estate. 

But  it  was  $lso  objeoted  that  this  potta  was  rendered  null  and 
void  by  Regulation  XIV  of  1812,  section  3,  and  upon  this  point 
we  took  time  to  oonsider  our  judgment.  By  that  Regulation 
*it  is  provided  that  (section  2)  u  no  zemindar  or  other  proprietor 
u  of  land  in  the  Ceded  and  Conquered  Provinces  shall  grant  leases 
*'  or  fix  the  rent  of  any  land  tenure  for  a  term  exceeding  ten 
cf  years,  or  if  the  term  of  his  own  engagement  with  Government 
V  be  less  than  ten  years,  extending  beyond  such  less  term  /'(sec- 
tion 3)  "  any  evasion  of  this  prohibition  by  entering  into  separate 
Jl)  10  Moore's  I.  A.f  191.  <3)  3  B.  L.  B.,  A,  0.,  226. 

(2J.2B.L  B., P.O., 27. 
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eDgagemonts  or  leases  to  take  effect  successively,  or  by  dating 
<€  an  engagement  or  lease  on  a  day  other  than  that  on  which  it 
r*  was  actually  executed,  or  by  any  other  device,  shall  be  consi- 
dered as  an  infringement  of  it ;  and  every  lease  or  engagement 
fixing  the  rent,  which  has  been  or  shall  be  concluded  or  granted 
u  in  opposition  to  this  prohibition,  is  declared  to  banull  and  void.'* 
Now  it  is  a  rule  that  the  preamble  of  a  Statute  may  be  resorted 
to  in  restraint  of  the  generality  of  the  enacting  clause,  when 
it  would  be  inconvenient  if  not  restrained.  The  allowing  the 
grantor  of  a  potta  at  any  time,  no  matter  how  long  after  it  was 
gran  ted,  to  aval  himself  of  this  Regulation  to  nullify  his  deliberate 
act  is,  we  think,  an  inconvenience  which  justifies  our  resorting 
to  the  preamble  of  the  Regulation.  That  says  :— "  Whereas  it 
"  is  enacted  by  section  2,  Regulation  V  of  1812,  that  proprietors 
'r  of  lands  shall  be  competent  to  grant  leases  for  any  period 
u  which  they  may  deem  most  convenient  to  themselves  and  ten* 
"  ants,  and  most  conducive  to  the  improvement  of  their  estates ; 
"  and  whereas  Regulations  IX  andX  of  1812  contain  rules  under 
"  which  the  settlement  which  had  been  made  in  perpetuity  in 
the  Ceded  and  Conquered  Provinces,  with  the  reserve  of  the 
approval  of  the  Honorable  the  Court  of  Directors,  is  subject 
"  to  considerable  modifications  and  restrictions  ;  and  whereas 
"  these  rules  consequently  create  a  necessity  for  limiting  the 
"  power  granted  by  section  2,  Regulation  V  of  1812,  as  above 
*(  noticed, — the  following  rules  have  been  enacted  to  be  imme- 
"  diately  in  force  in  the  Ceded  and  Conquered  Provinces,  includ- 

"  ing  tbe  territory  Ceded  by  His  Highness  the  Peishwa  in 
"  Bundlecund,  the  District  of  Cuttack,  and  the  pergunnas  for- 
"  merly  dependent  on  that  district,  but  now  annexed  to  the  Zilla 
a  of  Midnapore." 

The  reason  for  making  the  Regulation  is  the  necessity  created 
by  the  rules  in  Regulations  IX  and  X  of  1812,  and  the  term  of 
ten  years  is  fixed  upon,  as  the  settlement  then  in  force  was  for 
ten  years.  When  the  period  of  the  settlement  had  been  extended, 
we  find  Regulation  XIV  of  1812  modified  accordingly  by  Act 
XVI  of  1842.  The  proper  construction  of  the  Regulation  seeraa 
to  be  that  the  lease  was  to  be  null  and  void  as  against  the  Qa« 
vernmont,  but  not  as  against  the  lessor* 


i< 


a 


VOL.  V.]                        HIGH  COUBT                                                                «7 
The  deoision  of  the  Privy  Council    in    Ranee    Surnomovee     v. 

_—  XT  ARTTlf  AKA.R 

Maharajah  Sutteeschunder  Hoy   (1)    was    upon    this    principle,      Mahatx 

and  the  case  of  the  Statute    of    1st    Eliz.    c.    XIX,  s.    5,    re-    NlLA^HR(> 

ferred  to  fn  th$  judgement,  is  closely  applicable  to  the  case  now    Chowdhet. 

before    us.     The  words  of   that    statute  are "  shall    be    utterly 

"  void  and  of   none    effect  to    all    intents,    constructions,    and 

%t  purposes  ;"  and  it  was  held  that  the  "  lease  or  grant  is  not  void 

u  or  voidable  by  the  Bishop  himself  who    made  it,  but    remains 

"  good  against  him  during  such  time  as  he  continues  Bishop ;"  and 

the  reason  given  is,  "  because  such  leases  or  grants  were  good  at 

"  the  common  law,  and  the  statutes   were    made    only   for    the 

"  benefit  of  the  successors,  that  they  shonld    not    be    bound  by 

u  those  acts  of  their  predecessors   which    might    turn    to  their 

"  prejudice  and  disadvantage  ;  but  not  to  give  the  Bishop  himself 

tl  power  to  avoid  or  derogate  from  his   own  ttcts  ^hich  would  be 

against  all  rules,  both  of  law  and    equity,    and    therefore    was 

'*  not  within  the  meaning  of  the  said  statutes  ;for  then  he  would 

"be empowered  by  Act  of  Parliament  to   do    wrong    to    other 

"  persons,  which  it  Cannot  be  presumed  the  Parliament  intended 

u  to  allow"— ^Bacon's  Abridgment,  Title  Leases    and   Terms  for 

Years,  H), 

We  are  opinion  that  the  Judge  was  wrong  in  reversing  the 
decision  of  the  Deputy  Collector  who  had  held  the  potta  to  be 
valid  and  that  the  Judge's  decision  must  be  reversed,  and  the 
respondent  must  pay  the  costs  of  this  appeal,  and  of    the  appeal 

in  the  lower  Appellate  Court, 

Judgment  reversed, 
(1)10  Moore's  1,4.123. 
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Before  Sir  Richard  Comh,  Kt.  OhUf  Juetice,  Mr   Juttite  SayUy  Mr.  Juttkt 
Kemp,  Mr.  luetic*-  L.  8.  Jaekeon,  and  Mr.    Juetiae  Phear. 
18T0  TEE  QUEEN  v.  DHONA   BHOOTA  abd  otsiu  • 

-^f-2*!—      (OrimiHoI  Procedure  Otit)  A&  FirT(/I86fr,  «f.446J,4460--i)qw*B 
Oo  mmietitmer — jfpptal. 
The  right  of  appeal  to  the  High  Cbni-t  given  by  eeotion  445  0    of  the    Crimine! 
Procedure  Code  to  pertani  oonTfoied  on  ■  trial  heldbj  en  officer  invented  with  thi 
power  deeoribed  in  Mttion  4i6  A,  isoonflned  t»  ca*M  in  whioh  the  officer  h**  txa 
deed  that  power. 

This  case  was  referred  to  a  Full  Bench  under  the  following 
orders  by         • 

Jj.  8.  Jacebob,  J. — This  is  an  appeal  against  a  conviction  be- 
fore the  Deputy  Commissioner  of  Singbooom.  The  prisoner! 
hu,ving|baen  found  guilty  of  oommitting-honse-treapasabyiiifrht,  ii 
order  to  the  commission  of  theft,  under  Motion  857  of  the  Indiai 
Penal  Code,  were  sentenced  respectively-  to>  one  year  am 
two  year's  rigorous  imprisonment ;  in  the  latter-ease^  corpora 
punishment  was  superadded,  The  appeal  of  the  prisoners  has  beei 
transmitted  to  this  Court  apparently  on  the  ground  that  th 
Deputy  Commissioner  is  an  officer  invested  with  the  power 
conferred  by  section  445 A  of  the  Code  of  Criminal  Prooodnr 
amended  by  Act  VIII  of  1869. 

There  is  nothing  upon  the  record  that  I  can  find  to-  show-,  tht 
the  particular  Deputy  Commissioner  is  invested  with  the  power 
in  question,  but,  assuming  that  he  is  so,  it  appears  to  uw  for  mor 
than  one  reason  that  the  appeal  does  not  lie  to  the  High  Cbnxl 
In  the  first  place,  indeciding  the  case  of  the  prisoners,  the  Depnt; 
Commissioner  does  not  appear  to  have  exercised  those  power 
at  all.  The  case  was  referred  to  him  by  a  subordinate  Magi! 
trate,  under  section  277  of  the  Code  of  Criminal  Procednri 
which  directs  that  when  a  subordinate  "  Magistrate  shall  conside 
•Criminal  Appeal,  No.  488  of  1870,  from  »u  order  passed  by  the  Depot 
Commissioner  of  Singbboom,  dated  t  he    6th  Jnl{   1870, 
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the  offence  established  Against  the  accused  person  to  call  for 
a  more  severe  punishment  than  he  is  competent  to  adjudge,  he 
"  shall  record  the  finding  and  submit  his  proceedings  to  the 
Magistrate  to  whom  he  is  subordinate,  and  such  Magistrate 
shall  pass  suoh  sentence  or  order  in  the  case  as  he  may  deem 
f  *  proper,  and  as  shall  be  according  to  law."  I  apprehend,  there- 
fore, that  this  conviction  was  made  by  the  Deputy  Commissioner 
in  the  course  of  his  ordinary,  jurisdiction  and  duties  as  a  Magis- 
trate, and  that,  accordingly,  the  appeal  would  lie  to  the  Court  of 
Session. 

But>  even  if  it  appeared  that  he  had,  in  dealing  with  this  case, 
exercised  the  jurisdiction  specified  in  section  445 A,  I  should 
still  think  that  the  appeal  would  not  lie  to  the  High  Court. 
Section  445B.  provides  that  "  such  chief  officer  shall  try  as  a 
**  Court  of  Sessions,  offences  which,  under  the  schedule  hereto 
"  annexed,  are  triable  by  Court  of  Session  only,  and  in  such 
af  trials  shall  be  guided  by  the  rules  contained  in  Chapter  XXV 
**  of  this  Code  ;"  and  immeditely  following  that  is  the  section 
445C  which  declares  that  *'  any  person  convicted  on  a  trial  held 
by  any  officer  invested  with  the  power  described  in  section 
445 A,  may  appeal  to  the  High  Court,  and  no  appeal  against 
"such  conviction  shall  lie  to  the  Court  of  Session." 

The  result  of  these  provisions  is  that  two  procedures  are  pro- 
vided for  an  officer  exercising  the  powers  in  question.  One  in 
respect  of  offences  which  are  triable  by  a  Court  of  Session 
only,  and  in  respect  of  which  offences  he  is  required  to  try  the 
accused  as  a  Court  of  Session  ;  but  in  regard  to  offences  in 
which  the  Magistrate  has  concurrent  jurisdiction  with  the  Court 
of  Session,  apparently  he  has  to  try  them  as  a  Magistrate,  but 
with  the  increased  powers  conferred  by  section  445A.  I  incline 
to  think  that  the  words  u  convicted  on  a  trial"  in  section  445C, 
refer,  if  not  to  trials  held  by  such  officer  as  a  Court  of  Session, 
at  all  events  exclusively  to  cases  in  which  he  has  exercised  the 
powers  conferred  by  section  445A  ;  and  that  where  he  has  not 
acted  in  the  exercise  of  those  powers,  but  merely  in  the  exercise 
of  his  jurisdiction  as  a  Magistrate,  the  appeal  will  lie  as  in  the 
case  of  other  Magistrates  to  the  Court  of  Session. 

I  am  also  of  opinion  that  the  word    "  trial"  refers  to  the  trials 
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1870  mentioned  in  the  preceding  clause  and  that "  any  person  conyict* 
QnEsif  ed  on  a  trial"  held  by  such  officer,  means  on  a  trial  held  by  the 
T /•         officer  as  a  Court  of  Session. 

T>HONA 

Bbooya*  It  appears  that,  in  other  cases  of  like  appeals,  several  Division 
Benches  of  the  Court  have  entertained  the  appeal,  and  therefore 
it  seems  to  be  necessary  to  refer  the  point  for  the  decision  of  a 
Full  Bench.  It  is  a  matter  of  importance,  because  if  the  High 
Court  be  required  to  hear  appeals  from  Magistrates  who  are 
invested  with  this  jurisdiction,  no  matter  what  the  nature  of  the 
offence  or  the  amount  of  punishment  may  be,  a  very  consider- 
able amount  of  additional  business  will  be  thrown  upon  the 
Court. 

Mitxer,  J> — I  concur  in  the  order  of   reference,  but  I  express 
no  opinion  on  the  point    referred. 

The  opinion  of  the  Full  Bench  was  deliverod  by 
Jackson,  J. — We  are  of  opinion   that   an    appeal    lies  to  the 
High  Court,  only  when  the  conviction  has  been  come  to  under 
the  powers  specified  in  section  445  A,  Act  VIII  of  1869. 


18?0        Before  Sir  Richard  Couch,  Kt.t  Chief  Justice,  Mr.  Justice  Bayley,  Mr.  Justice 
^^  Kemp,  Mr.  Justice  L.  S,  Jackson,  and  Mr.  Justice  FKear. 

THE  QUEEN  r.  NAIL  AY  AN  NAIK  and  another* 

Code  ofCriihinal  Procedure  (Act  XXV  of  1861)*  Ohap.  XI-~Oompldini9   Irre* 

Qularity  in  recording— Power  of  the  Court  of  Session* 
9B.L.U.60* 

A  Court  of  Session  is  competent  to  proceed  to  the  trial  of  a  prioner  brought 

beforo  it  upon  a  charge  by  a  Magistrate  authorized  to  make  a  commitment,  though 
the  oomplaint  to  authorization  be  contained  only  in  a  letter  from  the  Judge  of  that 
Court  to  the  Magistrate  of  the  district,  sent  with  the  record  of  the  case  notwith* 
etandingan  irregularity  ou  defect  or  form  in  recording  the.coiuplaint. 

The  complaint  or  authorization  of  the  Court  before  whjch  or  Against  the  autho- 
rity of  which,  an  offence  mentioned  in  Chap.  XI  of  the  Code  of  Criminal  Proce* 
dure  is  alleged  to  have  been  commit  ted,is  a  sufficient  warrant  for  commencement 
of  criminal  prodeedings. 

The  Queen  v.  Malum  Chandra  Chuckerbutty   (1)  overruled 
*  Case  called  for  from  the  Sessions  Judge  of  Cutlack,  on    revision  of  tho  Jail 
Delivery  Statements  of  his  District  for  tho  month  of  May  last. 

(1)  3  B.  L.  R.,  A.  Cr„  67. 
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Thb  following  questions    wero   referred    to  a  Full  Bench  by        lW 
Lv  S,  Jackson  and  Mittbr,  JJ.  Quww 

V. 

Ut. — Whether   a    Court    of  Session  is  not  competent  to  pro-     Natuyajt 
cced  to  the  trial  of  a  prisoner  brought  before  it  upon  the  charge 
of  a  Magistrate    who    is    authorised    to    make   a  commitment, 
although  it  should  be  objected  that   there  has  been  some  irregu- 
larity or  defect  of  form  in  recording  the  complaint. 

2nd. — Whether  in  the  class  of  cases  to  which  the  11th  Chapter 
of  the  Code  of  Criminal  Procedure  relates,  the  complaint  or 
authorization  of  the  Court,  before  which  or  against  the  authority 
of  which  such  offence  is  alleged  to  have  been  committed,  is  not 
sufficient  warrant  for  commencement  of  criminal  proceedings. 

The  questions  were  referred  under  the  following  remarks  by 

L.  S.  Jackson,  J— The  case  of  Narayn  Naik  and  Bam  Kaik 
was  called  for  by  this  Court  on  a  revietf  of  the  abstract  state- 
ments  of  the  Court  of  Session  of  Zilla  Cuttack.  The  proceedings 
having  come  up,  it  appears  that  these  persons  were  severally 
charged  with  having  given  false  evidence  in  a  judicial  proceed- 
ing under  section  193  Indian  Penal  Code,  and  that  the  Court 
of  Session,  without  proceeding  to  trial,  has  discharged  the 
accused  persons  on  the  ground  of  certain  irregularities  set  forth 
fully  in  the  case  of  Narayan  Naik,  on  reference  to  the  judgment 
in  which  case  that  of  Bam  Naik  has  been  disposed  of. 

It  seems  that  these  persons  gave  the  evidence  whioh  was 
charged  as  being  false  before  the  Deputy  Magistrate,  who,  after 
disposing  of  the  case  in  which  the  evidence  was  given,  sent  the 
record  to  the  Magistrate  of  the  district  with  a  letter  saying  that 
he  charged  the  prisoners  with  giving  false  evidence.  Thereupon 
the  Magistrate  made  an  order  referring  the  case  to  another 
Deputy  Magistrate,  who  thereupon  summoned  the  parties,  and 
after  taking  evidence  committed  the  prisoners  to  the  Sessions. 

The  Judge  is  of  opinion  that  as  no  formal  complaint  was 
made  under  section  66,  Code  of  Criminal  Procedure,  nor  charge 
preferred  under  section  13.5  before  the  Police,  the  Deputy 
Magistrate  or  the  Magistrate  of  the  district  was  not  authorised 
to  take  up  the  case,  and    consequently  the  preliminary  proceed* 
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1870       ings    were   illegal    and    void,  and  the  commitment  also  illegal. 

Qubbn       He  comes  to  this    conclusion    on    the    authority  of  the  case  of 

Nara'yan     ^  Qw^  v- Mah™  Chandra    Chudcerbutty    (1),    in  which  the 

Najk,       prisoners,  who  had    been    convicted  under  the  183rd  and  other 

sections  of  the  Indian  Penal  Code,  had  their  conviction  quashed, 

and  were  discharged. 

The  decision  in  question  was  ono  of  Justices  .Kemp  and 
Markby.  It  has,  undoubtedly,  gone  the  length  of  holding  that 
no  trial  in  a  Court  of  Session  can  be  properly  held  in  which 
the  proceedings  had  not  commenced  in  one  of  the  three  modes 
described  in  sections  66,  68,  and  1 35,  Code  of  Criminal  Pro- 
cedure. 

With  great  respect  to  the  learned  Judges  who  held  this 
opinion/  it  seems  to  me  that  Courts  of  Session  are  required  to 
take  congnizance  of  offences  upon  a  charge  preferred  by  a  Magis- 
trate empowered  under  the  Code  to  make  commitments  to  such 
Courts,  and  that  if  such  commitment  has  been  made,  and  the 
trial  in  the  Court  of  Session  has  been  properly  held,  the  accused 
person  should  not  be  allowed  to  have  the  trial  and  conviction 
quashed  upon  the  ground  of  any  defect  in  the  mode  of  record- 
ing the  original  complaint ;  and  it  also  appears  to  me  that  in  the 
class  of  cases  referred  to  in  section  169,  the  letter  of  the  Deputy 
Magistrate,  before  whom  the    alleged  false  evidence  was  given, 

was  an  amply  sufficient  ground  for  the  commencement  of  the 
proceedings*  I  should  have  thought,  if  it  had  not  been -for  the 
decision  already  cited,  that  in  the  case  of  offences  specified  in 
section  168  of  the  Code  of  Criminal  Procedure,  the  letter  of 
the  Judge  of  the  Court  of  Small  Causes,  which  was  the  founda- 
tion of  the  proceedings  in  that  case,  was  still  more  abundantly 
sufficient,  because  the  Code  says  that "  a  charge  of  contempt  of 
"  the  lawful  authority  of  any  Court  or  public  servant  shall  not  be 
•'  entertained  in  any  Criminal  Court  except  with  the  sanction  or 
"  on  the  complaint  of  the  Court  or  public  servant  concerned/'  It 
appears  to  me  that  when  that  Court  addresses  a  public  proceed- 
ing to  the  Magistrate  complaining  of  the  offence  described,  that 
that    is    a   sufficient    foundation  for  criminal  proceedings,  and 

U)  3  B.  L.  R.  A.  Cr.,  67. 
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t&at  the  Judge  of  that  Court  is  not  bound  to   come  before    the       1170 
Magistrate  and  lodge  a  complaint  and  sign    it  in    the  ordinary      Quebn 
manner,  though  it  might  be  necessary  for  him  to  give  evidence.      Nabayak 

Bat  even  if  the  recorditag  of  a  complaint  were  prescribed,  Naik* 
it  seems  to  me  that  the  omission  to  record  such  a  complaint, 
through  the  usual  forms,  would  not  be  a  ground  on  which  the 
prisoner  would  be  entitled  to  have  the  conviction  set  aside.  If 
this  case  had  come  before  me,  and  the  case  of  The  Queen  v» 
Mahim  Chandra  Chucherbutty  (1)  had  not  occurred,  I  should 
certainly  have  been  disposed  to  set  aside  the  order  of  the  Ses- 
sions Judge,  and  to  direct  the  prisoners  to  be  tried.  It  appears 
to  me  that  we  cannot  make  that  order  without  coming  in  direct 
conflict  with  the  ruling  referred  to  ;  and  therefore  it  is  neces- 
sary to  make  a  reference  in  this  case  to  a  Full  Bench. 

.    The  opinion  of  the  Full  Bench  was  delivered  by 

L.  S.  Jackson,  J. — We  are  of  opinion  that  the  Court  of.  Ses- 
sion is  competent  and  ought  to  proceed  to  the  trial  of  a  prisoner 
who  is  brought  before  it  upon  a  charge  exhibited  by  a  Magis- 
trate who  is  authorized  to  make  a  commitment,  notwithstanding 
any  irregularity  or  defect  of  form  in  recording  the  complaint. 

Also  that,  in  the  class  of  cases  specified  in  the  second  question 
referred,  the  complaint  or  authorization  of  the  Court  concerned 
is  a  sufficient  warrant  for  the  commencement  of.  criminal  pro- 
ceedings. 

[APPELLATE  CIVIL.] 


Before  Mr.  Justice  Bayley  and  Mr.    Jvxiuse  Marhby. 

BABOO  MOHAN   LAt   BHAYA   GYAL  and  another  (Plaintiffs.)  v         1W0; 

LAGHMAN  LAL    (Defendant).*  Jnne& 

Act  VIII 0/1859,  s.  2r—Ad  XIV  of  1859,   s.    1—  Cause  of  Action- 

Res  judicata. 

A.  a  Hindu  ef  Gya,  died,  leaving  a  sister  B.f  and  C.  the  son  of  a  deoeased  sister* 
On  A 8  death*  B  took  possession  of  the  property  left  by  A.  In  a  suit  by  G  against  B 
for  recovery  of  possession  thereof,  as  heir  to  his  maternal  uncle  the  Court  of  first 

•  Regular  Appeal,  No  8  of  1870,  from  a  decree  of  the  Subordinate  Judge  of  Gya,. 
dated  the  2nd  October  1869* 

(1)  3  B.  L.  B.  A,  Or.  67. 
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• 
1170       instance  held  that  B-  should  retain  frossassion  of  tbe  property  daring  her  life-time, 
— — —  without  power  of  waste;  and  that  on  her  death,  C  should  he  entitled  to  the  ponession 
Baboo  Mobav  thereof.  This  was  reversed  hy  the  High  Court  on    appeal,    who   held  that  *•  the 
Lai  BiutA.  decree  should  have  been  simply  a  decree  of  dUmissal"  of  the   plaintiffs  suit. 


Gyal  g(  4^  leaving  an  adopted  ion,  D*  G.  sued  D.  for  recovery  of  possession  o!  the 

*•  property,  the  subject-matter  of  the  former  suit  on  the  ground  that  D  was  not  the 

LachmAV     adoptod  son  of  B*  and  that  0.*'  who  came  within  the  class  of  bandbue,  was  entitled 

Lai*         to  succeed  to  the  property  left  by  A  and  B  there  being  no  nearer  heir  in  existence-' 

Held,  that  section  2,  Act  VIII  of  1869,  did  not  bar   the  suit. 

This  was  a  suit  to  recover  certain  landed  property  by  right  of 
inheritance  as  founded  on  "  the  Mitakshara  law  of  the    Benares 
school."  The  plaint  stated  that  Sitaram  Meherwar,  the  maternal 
uncle  of  the  plaintiffs,  died   on    the   6th    Falgun    1264,    Fasli 
(14th  February  1857),  leaving  the  plaintiffs,  his  sisters'son's  and 
his  sisters,  Mussamat  Inderknmari   Dai  and    Padam   Dai,    and 
the  properties    in    dispute ;  that    Mussamat    Inderknmari  Dai 
succeeded  Sitaram  Meherwar,  and  remained    in   possession  of 
his  estate,  and  died  on  the  21st  May  1868,  leaving  no  issue ;  that 
on  the  death  of  Inderknmari,  the  Government  laid  claim  to  the  pro- 
perty as  an  escheat;  that  thereupon    the  plaintiffs    had  applied 
for  the  release  thereof,  on  the  ground  of  their  right    of   inherit- 
ance j  that  in  that  case  the   defendant   had    intervened    on  an 
allegation  of  a  pretended  adoption    by   Inderknmari  ;  that   the 
case  was  disposed  of  under  a   proceeding    dated    2 1st    October 
1868,  with  the  following  order  :—  "  A  sister's  son  is  entitled  to 
inheritance,  and  when  two  parties  assert  their  right  to  succeed, 
how  can  the  estate  be  confiscated    by  Government  ?"  that    the 
defendant  has  obtained  possession,  both  of  the  real  and  personal 
property ;  that  the    defendant   was   not    the  adopted    son  of 
Inderknmari  Dai,  and  therefore  was  not  entitled  to  the  property 
in  dispute ;  and  that  the  plaintiffs,  who  came  within  the  class  of 
landhus,  were  entitled  to  succeed  to  the  property  left  by  Inder- 
kumari  and  Sitaram,  there  being  no  nearer  heir  in  existence. 

The  defendant  set  up,  inter  alia,  that,  whereas,  after  the  demise 
of  Sitaram,  the  plaintiffs'  claim  for  inheritance  to  the  property 
left  by  Sitaram  had  been  disallowed  in  a  suit  brought  by  the 
present  plaintiffs  against  Inderknmari,  the  plaintiffs  were  barred 
from  bringing  the  present  suit ;  and  that,  as  he  was  the  adopted 
son  of  Iderkumari,  he  was  entitled  to  retain  possession  of  the 
property  in  dispute. 
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The  Subordinate  Jude  of    Gya  raised!   inter  alia,  the   fol-        1870 
lowing  issue  :•—  ,BabooMoim* 

"  Whether  sections  2    and  8,  Act  VIII  of  1859,  apply  to  this   U^AYA 
case,  and  with  what  result  ?"  t>. 

He  said  as  follows : — "  On  a  reference  to  the  decision  of  this  ^al  ** 
Court,  dated  the  24th  February  1864,  in  the  case  of  this 
very  plaintiff  against  Inderkumari  Dai  and  others,  it  appears 
that  this  very  plaintiff  instituted  the  6uit  mentioned  in  the 
said  decision,  in  respect  of  the  property  now  in  suit,  alleging 
it  to  be  the  estate  of  his  maternal  uncle,  Sitaram,  deceased. 
In  the  said  case,  this  issue  was  laid  down,  viz.,  *  whether, 
'  as  alleged  by  the  plaintiff,  it  is  true  that,  after  the  .  demise  of 
1  his  maternal  uncle,  Sitaram    Meherwar,   the    right  to  succeed 

4  him  devolved,  by  the  dharm  shastras  prevailing  in  the  province 
'  of  Behar,  on  plaintiff  ;    or,  as  alleged  by  defendant,  lnderku- 

1  mari  Dai,  is  it  true  and  correct  that,  during  her  life-time,  no 

4  right  accrues  to  a  sister's  son  according  to  the  shastras  pre- 

4  vailing  in  the  countries  of  Benares  and  Mithila  V    The  former 

Judge   of  this  Court,  by  the   said  decision,  made  a  decree  in 

favor  of  plaintiff  in  these  terms : — *  Mussamat  Inderkumari  Dai, 

'  defendant,  should,  during  her-life-time,  hold  possession  of  the 

4  decreed  property,  the  estate   of  Sitaram  Meherwar,  without 

'  power    to    waste,    and,    after    the    demise  of  the  said  lady, 

4  plaintiffs  will  be  entitled  to  hold  possession  of  the  estate  of 

c  the  said  deceased  person.1 

44  On  a  reference  to  a  copy  of  a  judgment  of  the  High  Court, 
dated  the  1st  September  1864,  in  a  case  in  which  Mussamat 
Inderkumari  Dai,  the  defendant  in  the  case  mentioned  in  the 
decision  of  the  24th  February  1864,  was  appellant,  and  this 
very  plaintiff,  respondent,  it  appears  that  the  Honorable  Judges 
held  that  the  plaintiff,  that  is,  Mohan  Lai,  did  not  establish  his 
right  of  action ;  that  the  lower  Court's  findings  regarding  the 
character  of  the  defendant's  estate,  and  further  as  to  the  plaintiff 
being,  after  the  demise  of  the  widow,  entitled  to  obtain  possession, 
were  extrajudicial,  and  that  the  proper  order  was  one  of  dis- 
missal instead  of  decree  ;  and  accordingly  they  admitted  the 
appeal,  that  is,  reversed  the  decision  of  the  first  Court, 

"  With  reference  to  the  features  of  the  case,  the  allegations  in 
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• 
1WD       tie  previous  and  present  suits  of  plaintiffs!  the  sobject-matter  of 

0ABOoMoHA1|  the  suit,  and  the  facts  that,  in  the  previous  suit,  the  disputed  pro- 

Lal  Bhata  perfcy  was  the  estate  of  Sitaram  ;  that  the  disputed  property  ia 

°*AL       the  present  suit  is  (according  to*  the  examination  of  plaintiffs* 

Lachmak    pleader  in  Court)  represented  to  be  the*  estate  of  the  said  Sita- 

La*»       ram  ;  that  in  the  previous  case,  the  present  plaintiff  was  plaintiff,. 

and  Mussamat  lnderkumari  Dai,  defendant ;  and  that  in  this  case,, 

the  said  plaintiff  is  plaintiff,  and  the  locum  tenens  of  defendant,. 

Inderkumari  Dai,,  is  defendant." 

He  accordingly  dismissed  the  suit  with  costs. 
The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Makes  Chandra  Ohowdhry,  for  the  appellant,  contended 
that-  section  2>  Act  VIII  of  1859,  did  not  apply,  and  cited 
Sudarvund  Mohapattur  v.  Soorjo  Monee  Debee  (1),  Mahima 
Chandra  Ohuckerbutty  v.  Bajkumar  Chuckerbutty  (2),  Mussa- 
rnut  Edim  v.  Mussamiat  Bechim  (3),  Kanhya  Loll  v,  Radius 
Churn  (4).  Kripatram  v.  Bhagawaa  Das  (5),  Ooma  Churn/ 
Dutt    v.    Beck  with    (6)%    Janeswar    Das    v.    Gulaari  Lal'  (7) ,. 

(1)  8  W.  R-,  45&  several  pleas  raisedtby  them.was  antra  it 

(2)  1  B.  L.  B.f  A.  C.,  1,  worthy  .The  decision  of  the  Court  of  firs* 

(3)  8  W.  R.,  175.  instanee  was  thereforeafflrmed.  The  first 

(4)  7  W.  RM  338.  point  taken  in  special  appeal  is  that  the 
(5)1  B.  L.R,  A.  C,  68.  qaestion  of  whether  the  tenure  purchased 
(6)  5  W.  R»,  Act  X  Bui.,  S.  by  the  plaintiff  was  a  moknrarri  tenure  or 

(7)   Befort  Mr.  Justice  Kemp  and  Mr.  not  having  been  adjudicated  upon  by  the 

Justice  Qlover,  Revenue  authorities,  no  suit  will  lie  in  the 

JANES  WAR  DAS  t>.  GULZARI   LAL.  Civil  Court  to  set  aside   the  decision  of 

The  8th  March  1869.  tsV Revenue  Court.  On  this  point  we  find 

that  there  was  no  adjudication  in  an  issue 
Kemp.J. — In  thiasuit  the  plaintiff,Bpe-  raised  in  the  Aet  X  suit  upon  the  validity 
cial  respondent,  sues  for  confirmation  of  of  the  mokurrari  tenure.  The  decision  of 
title  and  declaration  ef  possession  under  the  Revenue  authorities  was  conclusive 
a  deed  purchasing  the  mokurrari  rights  of  the  cause  of  action  then  heard,  and 
of  the  defendant,.  No. 3.  Defendant*  Nos  determined,  and  nothing  further.  The 
land  2  alleged  that  the  deed, under  which  issue  tried  by  the  Collector  was  the* 
the  plaintiff  claims,  is  a  fraudulent  deed,  amount  of  rent  for  which  the  defendant 
and  that  the  holding  is  a  khaaht-karione,  in  the  Act  X  suit  was  liable.  The  mokur* 
The  Judge  holds  that  the  deed  under  rari  potta  may  have  come  collaterally  ia 
which  the  plaintiff  claims,  inz,a  mokuarri  issue  in  the  Act  X  suit  for  the  purpose 
sanad,  has  been  sufficiently  and  clearly  of  enabling  the  Court  to  adjudicate  ap- 
proved and;  that  the  plea  in  bar  set  up  by  on  the  question  of  the  amount  of  rant 
the  defendants  Nos.  1  and  2rthat  the  suit  due  by  the  defendant  in  that  suit.  Bnl 
of  the  plaintiff  is  beyond  time,was  unten-  there  was  no  decision  upon  the  validity 
able,  and  that  the  evidence  adduced  by  or  otherwise  of  the  mokurrari  by  which* 
defendants  Nos  J.  and2,in  support  of  the  the  plaintiff  is  estopped. 
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Tehaitui  OcnJora  Rumatl  v.  The  Bengal  Coal  Company  [V).  1870 

■- —  i  -  .        ■"- 

Q.)  Before  Mr.  Justice  Kemp  and  Mr.  to  the  plaintiff,  and  the  plaintiff's  suit  Baboo  Mohan 

Justice  E.  Jackson.  was  consequently  barred  by  the  Law  of    Lax*  Bhaya 

Limitation.     .    , With  Gy±l 

TBKAlTNl  GOWRA  KUM  ARI(Pla1x-  reference  to  the  next  point  raised  by      T     Vm 

*if?)  v.  TfiF  BENGAL  COAL  OOlt-  Mr.  Paul,  I  am  of  opinion    that  tho         £"£** 

PANY  (Defendants).  judgment  in  the  rent  suit  passed  by  th* 

4th  February  1870.  Moonsiff  in  the  year  1860,  and  confirmed 

Jackson,    J. — The  plaintiff  brought  on  appeal  by  the  Principal  Assistant  Com 

this  suit  to  recover  possession  of  Rnl-  missioner  of    Hazaribagh  in  the  year 

dia  Gadi  Karbarbari,  Pergunna  Khar-  1861,   is  not  conclusive  evidence  in  tho 

Yakdea,  from  the  defendants,  The  plain-  present  suit.  The  subject-matter  of  that 

tiff  stated  that  the  defendants.Piru  Ku-  litigation  was  the  question  whether  any 

tnari  and  others,  were  in  possession  of  arrears  of  the  rent  were  due  to  the  plain  - 

this  estate  under  temporary  leases,  the  tiff  from  the  defendants.   It  was  alleged 

term  of  which  had  expired,  and  that  sho  that,  for  the  three  years  1264, 1265,  and 

was  consequently  entitled  to  dispossess  1266,  a  few  ranees  of  rent  had  remained 

them ;  bnt  the  defendants  had  got  up  in  unpaid  in  each  year.  In  order  to  decide 

aformer  rent  suit  afalse  moknrari  tenure  this  question,  it  became  necessary  to  en. 

of  £he  estate,  and  had  granted  a  sub-lease  quire  into  the  validity  of  the  leases  now 

of  the  other  defendants,  the  Bengal  Goal  set  np  by  the  plaintiff, and  which  he  then 

Company,  and  under  color  of  the  said  set  up,  and  also  into  the  validity  of  the 

false    mokurrari  were  preventing  her  mokurraripotta which  thedef  endantsnow 

from  obtaining  possession  of  Mansa  Knl*  set  np,and  which  they  then  brought  into 

dia.    The  plaintiff,  accordingly,  sued  to  Court.    The  contest  as  to  whether  tho 

Oust  the  defendants, and  to  obtain  mesne  alleged  arrears  of  rent  were  due,  in  fact 

profits  from  them.  The  defendants,  Pirn  turned  upon  the  question  of  these  doou- 

Kumari  and  others,in  answer  stated  that  ments.    In  order  then  to  decide  as  to 

they  and  their  ancestors  had  held  the  the  arrears  of  rent,  the  Courts  went  into 

village  of  Kuldia  in  mokurrari  for  gene-  evidence  as  to  the  genuinenessof  the  do* 

rations,  and  that  Bahadur  Ring,  an  an-  cuments.But the  deoisionwhich they  then 

coster  of  the  plaintiff,   had  confirmed  arrived  at   is  not  conclusive  in  the  pre* 

their  mokurrari  rights  by  the  grant  of  a  sent  suit  in  which  the  plaintiff  claims  to 

potta  in  tbVyear  1201,  to  their  ancestor,  recover  the  village,  a  property  valued  at 

Kripal  King,    and  that    they  had  all  nearly  two  lakhs  of  rupees-   It  is  stated 

along  held  possession,  and  had  given  a  that  this  decision  forms  what  in  English 

sub-lease  to  the  Bengal  Coal  Company,  law  is  called  an  estoppel  I  think  it  is 

The  Bengal  Coal  Company  were  made  very  doubtful  whether  any  decision  is  an 

defendants  in  the  suit,  and  put  forward  estoppel,except suoh  as  would  come  with- 

their  claims  to  possession  of  the  village  in  the  provisions  of  Section  2,  Act  VIII 

under  their  lease  from  the  mokurraridar  1859.  If  any  subsequent  suit  had  been 

defendants.  The  Deputy  Commissioner  brought  for  the  alleged  arrears  of  rent 

*f  Hasaribaghwas  of  opinion  that  neith-  for  the  years  1264,    1265,  and  1266, 

«r  the  temporary  leases  set  up  the  plain-  the  decision  in  the   former  suit  would 

tiff,nor  the  mokurrari  potta  set  upjby  the  prevent  its  be:Ug  heard,  supposing  that 

defendants,  were  valid  or  genuine,  but  the  cause  of  action  was  the  same.     But 

that  it  was  proved  to  his  satisfaction  that  if  a  suit  had  been  preferred  for  the  rent 

the  defendants  had  held  this  village,  of  the  year  1267,    I  am  not  satisfied 

Kuldia,   at  a  fixed  rent,  for  more  than  even  upon  the  English  law  books    that 

12  years  anterior  to  the  institution  of  the  the    decision    for   the    former    years 

suit,  and  that  such  holding  was  adverse  would  be  what  in  English  law  is  called 
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AW       Baboo  Mahefubralal  Shame  contended  that  section  2,  Act  VIII 
l^^atT  o£  1859'  barred  fche  Present  suit*    In    the    former  suit  against 

Gtal         ftn  estoppel.    It  would  be  evidence  and  pate  finally  and  conclusively  would,  in 

_     *°            moat  important  evidence>andit  might  be  such  a  ease,  be  given  to  the  Moonsiff  by 

t  A,            a  question  whether  it  was  not  to  be  con-  the  act  of  the  defendant.  The  Moonsiff 

sidered  by  the  Court  conclusiveevidence;  had,  as  every  inferior  Court  has,  jurisdic* 

but  I  am  not  prepared  to  say  that  no  evi-  tion  to  try  every  matter  which  is  neces* 

ence  could  be  offered  to  prove  any  fact  eary  for  the  adjudication  of  tfie  point 

which  had  been  found  against  on  the  which  is  in  contest  before  him,  whether 

former  occasion.  But  the  case  bef  ore'us  is  it  involves  interests  of  the  largest  value 

much  stronger  than  that.  It  has  always  or  the  smallest ;  but  such  decision  ii 
been  held  that,for  adecision  to  be  conclu-  only  final  as  regards  the  fact  which  he 
sive  evidenced  must  not  be  passed  by  an  is  adj udicating  upon.  It  is  not  a  final  ad- 
inferior  Court.  If  the  judgment  of  an  in-  judication  for  the  decision  of  other  facts 
f erior  court  is  offered  to  prove  the  same  which  are  not  in  contest  before  him.  A 
facts,  but  for  a  different  purpose,it  is  ad*  decision  by  Morgan  and  Shuznboonath 
missible  in  evidence,and  the  proceedings  Pundit,  JJ.,  Ooma  Churn  Putt  v.  Beckwith 
can  be  looked  at ;  but  the  decision  is  (6),  has  been  cited  in  which  the  law  is 
not  conclusive  evidence.This  rule  is  very  laid  down  in  different  terms,  but  the 
distinctly  laid  down  in  8tarkie's  Law  of  question  did  not  on  that  occasion  direct* 
Evidence.  It  was  also  laid  down  by  Pea-  ly  arise.  Another  decision,  Chowdhary 
cock.C.  J.,inthecase  otMussamutEdun  v.  Nilkanth  Prasad  Singh  V.  Dignarayan 
Mussamut  Bechun  (a). In  the  rnling  there  8ingh\(c ),has  been  cited, but  it  sems  there 

laid  down,  I  entirely  concnr.  "It  is  quite  to  have  been  taken  for  granted  that  the 

"  clear  that,  in  order  to  make  the  deci-  Court  which  previously  decided  the  ques- 

"  sionof  one  Court  final  and  conclusive  tion  at  issue  was  a  Court  cf  concurrent 

"  in  another  Court,  it  must  be  a  decision  jurisdiction*  At  least  that  point  was  not 

*  of  a  Court    which  would    have  had  debated  or  taken  into  consideratxoa,and 

'*  jurisdiction  over  the  matter  in  the  sub-  finally  the  appeal  was  decided  on  another 

"  quent  suit  in  which  the  first  decision  point  altogeher.     A  third  case,  Chundef 

•*  is  given  in  evidence  as  conclnsive."To  Shekhur  Dab  Roy  v.  Doorgendro  Deb  (d)t 

rule  otherwise  would  bring  about  the  re-  has  also  been  cited,  but  it  is  not  certain 

suit  that  any  plaintiff  could  oust  the  sn-  that  the  Judges  there  intended  to  lay 

perior  Courts  of  their  jurisdiction  by  down  a  different  ruling.  That  was  a  ques- 

bringing  a  tentative  case  in  the  inferior  tion  as  to  the  validity  of  a  mokurrari  *»• 

CourtH  for  some  small  matter,  collateral  nad  and  they  laid  down  that  the  validity 

to  the  real  important  fact  which  is  in  of  the  sanad  was  still  open  to  question  in 

dispute  between  the  parties,  tiooking  to  relation  to  any  other  matter  thanthe  rent 

the  constitution  of  the  Courts  in  this  suit,  though  it  must  be  admitted  that  it 

country,  it  would  be  making  over  the  is  difficult  to  reconcile  the  decision  in  that 

most  important  suits  to  the  decision  of  case  with  that  dictum.  Mr.  Justice  Pbear, 

the  lowest  Courts.  It  may  well  be  that  who  was  one  of  the  Judges  in  that  case, 
if  the  plaintiffs  story  is  true,  he  never  has  recorded  his  opinion  on  the  pom  t 
heard  of  the  defendant's  mokurrari  until  again  in  the  case  of  Muss  amut  Edm  v. 
he  had  preferred  his  suit  for  rent  in  Afussamut  Bechun  (a), 
the  Moonsiff s  Court,  and  the  defen- 
dant had  put  in  his  answer.  The  juris-  Kemp,  J.— With  re- 
diction  to  try  this  question  now  in  dis-  ference  to  thedeeoisions  in  the  rent  sniti* 

(a)  8  W.  B.,  175.  (c)  1  B,  L.  R.,  A.  C,  30. 

(6)  6  W,  B.,  Act  X  Ral.,  3.  (d)  3  W.  R,  39, 
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Inderkumari;  the  plaintiff ,  according  to  the   interpretation  of  the 

law  then  prevalent,  was  held    to    be   no    heir  to    his  matemai  Baboo  M  oh a$ 

XjAL  xSEEAYA 

uncle.  Gtal 

The  plaintiff's  Gause  of  action  is  the  same  how  as  it  was  in  the 
former  suit,  viz.,  the  death  of  his  maternal  uncle  and  disposses- 
sion by  Inderkumari.  The  former  suit  was  against  Inderkumari, 
the  present  is  against  her  respresentative.  The  parties  being 
the  same,  the  suit  is  not  cognizable.  Inderkumari's  death  gave 
rise  to  no  fresh  cause  of  action.  The  plaintiff  does  not  claim  as 
heir  of  Inderkumari.  The  plaintiff,  having  once  been  declared 
to  have  no  right  to  the  property  in  dispute,  cannot  question  the 
adoption  by  Inderkumari. 

Baboo  Chandra  Madhab  Ohoae,  on  the  same  side,  contended 
that  the  plaintiff  sued  in  this  case  to  recover  the  estate  of  Sita- 
rara  upon  the  title  of  inheritance.  The  inheritance  opened  out  to 
him  (if  it  did  so  at  all)  on  the  death  of  Sitaram,  and  his  cause  of 
action  to  recover  the  estate  accrued  then  and  there,  and  he  ac- 
cordingly brought  the  previous  suit. 

The  decision  of  the  Principal  Sudder  Ameen  in  that  case,  as 
modified  by  the  High  Court,  held  plaintiff  to  have  no  right  as 
heir  to  Sitaram.  The  question  then  arises  whether  plaintiff  can 
maintain  a  fresh  suit  upon  the  same  title  of  inheritance,  which 
formed  the  basis  of  the  previous  suit.  There  was  a  final  deci- 
sion as  against  the  plaintiff  in  the  suit  that  was  brought  upon 
the  true  and  only  cause  of  action,  and  the  death  of  Inderkumari 
does  not  give  plaintiff  any  fresh  cause  of  action  whatever..    True 


I  am  of  opinion  that  they  cannot  be  nsed 
as  estoppels.  It  may  be  difficult  to  recon- 
cile the  different  decisions  of  this  Court 
which  were  cited  by  counsel  on  both  sides 
daring  the  argument ;  but  looking  to  the 
established  principles  which  govern  rent 
c  ases,  I  have  no  doubt  whatever  that  wo 
are  not  precluded  from  going  into  all  the 
questions  of  tit  J  e  raised  in  the  present  sai  t 
notwithstanding  the  decisions  in  the  rent 
suits.  The  parties  in  the  rent  suits  and  in 
this  suit  are,  it  is  true,  the  same*  bat  the 
Subject-matter  and  the  cause  of  action  in 

(a)  8  W. 


the  rent  suits  andjin  this  suit  are  not  the 
same.  Issues  may  have  been  laid  down  in 
the  ront  suits  leading  up  to  the  main 
question  for  adjudication  in  those  suits » 
rk,  whetheranyrentwasdueornot,  and 
in  order  to  arrive  at  a  conclusion  on  that 
question,  it  may  have  been  necessary 
inadvertently  to  go  into  the  question  of 
title.  The  remarks  of  Peacock,  C.  J.,  in 
Mussamut  Edun  v.  Mussamut  Bechun  (a), 
which  have  been  quoted  by  Mr.  Justice 
E.  Jackson,  are  also  clearly  in  point. 
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87 


•7ft  BENGAL  LAW  REPORTS.  [VOL.V 

L     lgyo       it  is  that  the  plaintiff  alleges  that  the    death  of  that  lady  affords 

BabooMohan  h^  a  new  cause  0f  action,  and  the  sesond  issue  of  fact  was  framed 
Lal  Bhata 

Gtal       with  reference  to  such  allegation.*    Bat  the  Court  will  not  allow 

Lacb  a  V^J  to  av°id  the    application  of   the  principle  of  res  judicata 

L*t.        by  simply  alleging  a  fresh  cause  of  action. 

Baboo  Mahe8  Chandra  Chowdhry  in  reply. 

BayleYjJ. — I  am  of  opinion  that    the    judgment  of  the  lower 
Court  is  wrong,  and  must  be  reversed. 

The  plaintiffs  in  this  case  are  the  sister's  sons  of  one  Sitaram 
Meherwar ;  they  sue  for  certain  landed  property  life  by  Sita- 
ram ;  they  state  that  their  cause  of  action  .  arose  on  the  death 
of  Inderkumari  Dai,  the  sister  of  Sitaram,  and  was  the 
retention  by  the  defendant  of  the  property,  on  the  allegation  of 
t  heritage  by  right  of  adoption  ;  they    say    that  the   defendant  in 

this  suit  is  a  stranger,    and  has    no    right    whatever  to  the  pro- 
perty in  dispute. 
•  >  The  answer  of  the  defendant  is  that  he  is  the  adopted  son  and 

heir  to  the  property  of  Inderkumari,  and  that,  according  to  the 
family  custom  and  usage  of  Gyals,  a  widow  is  competent  to 
make  adoption,  and  the  party  adopted  becomes  her  and  her 
husband's  heir  and  successor. 

The  lower  Court  dismissed  the  plaintiffs'  suit  with  costs  on 
the  ground  that,  according  to  certain  precedents  of  this  Court, 
the  provisions  of  section  2,  Act  VIII  of  1859,  applied  to  this 
case,  and  that  it  could  not  therefore  be  heard. 

The  one  ground  of  appeal  to  which  we  find  it  necessary,  after 
argument,  to  direct  attention  in  this  case,  is  the  first,  vw.,  that  the 
Court  below  has  erroneously  considered  that  the  present  suit  is 
barred  by  section  2,  Act  VIII  of  1859,  inasmuch  as  the  cause 
of  action  in  the  present  suit  is  different  from  that  in  the  former. 
The  terms  of  section  2  are  these : — "  The  Civil  Courts  shall 
"  not  take  cognizance  of  any  suit  brought  on  a  cause  of  action 
"  which  shall  have  been  heard  and  determined  by  a  Court  of 
competent  jurisdiction,  in  a  former  suit  between  the  same  par- 
ties, or  between  parties  under  whom  they  claim."  The  general 
current  of  decisions  has    established   that  the  cause  of  action 
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should  be  the  same  ;  that  the  case  should  have  been  heard  and       *M° 
determined  *by  a  competent  Court;  and  that  the  parties  npiust  Baboo  Mohah 
be  the  same,  either  actually  or  by  representation.  Gyal 

Now  the  cause  of  action  in  this   case,  as  clearly  alleged   by     lachmah 
the  plaintiffs,  was  the  retention  of  certain  property,  of  which  the        Lal. 
defendant,  by  averment  of  his  right  of  inheritance  by  adoption, 
prevented  the  plaintiffs,  as  sister's  sons.irom  obtaining  possession; 
and  it  was  clearly  stated  in  the  plaint  that  this  the  plaintiffs' 
cause  of  action  arose  on  the  death  of  Inderkumari. 

The  former  suit,  which  the  lower  Court  holds  to  be  a  bar  to 
the  plaintiffs'  present  suit,  is  Regular  Appeal,  No.  150  of  1864* 
decided  by  this  Court  on  the  1st  September  1864.  In  that  suit 
the  present  plaintiffs  Bued  Inderkumari,  alleging  that  the  said 
Inderkumari,  as  a  childless  Hindu  widow,  had  no  right  to  hold 
the  property  in  suit  under  the  Hindu  law. 

The  answer  of  Inderkumari  to  that  suit  was  that  the  cir- 
cumstance of  her  being  a  widow  was  no  bar  to  her  succeeding 
as  heir  to  the  property  left  by  her  deceased  brother,  because  she 
was  the  heir  of  her  brother  while  the  plaintiffs  were  mere 
strangers. 

The  decision  of  the  lower  Court  in  that  case  was  that  Inder* 
kumari  should  retain  possession,  so  long  as  she  livedo  of  the 
property  left  by  Sitaram,  but  that  sbe  would  be  incompetent 
to  waste  it,  or  to  do  an  act  calculated  to  cause  its  loss, 
and  that,  after  her  death,  the  plaintiffs  should  be  entitled  to 
possession. 

From  that  decision  Inderkumari  appealed,  and  it  is  quite- 
clear,  from  the  following  judgment  passed  by  Morgan  and  Pun- 
dit, JJV  that  the  only  objection  taken  in  that  case  was  that 
the  lower  Court  was  wrong  in  decreeing  that,  after  the  death 
of  Inderkumari,  the  [plaintiffs  were  entitled  to  possession  of 
the  property.  The  learned  Judges  say  : — t€  The  objection  taken 
"to  this  decree  by  the  appellant  is  correct.  The-  decree  should 
"  have  been  simply  a  decree  of  dismissal,,  instead  of  which  the 
"  Court  has  gone  on  (at  the  instance  of  tha  plaintiff  who  has 
*'  failed  to  prove  any  right  of  suit)  to  declare  the  nature  of  the* 
"  defendant's  estate,  and  further  to  declare  that  the  plaintiff  shall 
*J  be  entitled  to  possession  of  the  property  after  the  widow's 


! 
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18*° u  death.     It  is  clear  that  the  proper  decree  is  a  decree  simply 

b^°M^n "  dismissing  the  plaintiffs  suit.     That   is  the  decree  which  we 

Gyal       "  shall  make,  allowing  this  appeal  with  costs/' 
Lachman        Some  arguments  have  been  attempted  to  be  made  to  the  effect 

Lal.  that  this  decision  shows  that  the  plaintiff  failed  to  prove  his  right 
of  suit,  because  it  was  held  that,  as  a  sister's  son,  he  had  no  right 
to  maintain  it ;  but  it  must  be  observed  that  the  sentence  is 
parenthetical,  and  no  one  can  fail  to  see  that  the  judgment  dis- 
posed of  the  case  only  on  one  point,  viz.,  that  the  lower  Court 
was  wrong  in  ordering  that  the  plaintiffs  were  entitled  to  posses- 
sion after  the  death  of  Inderkumari. 

Having  now  pat  in  juxtaposition  the  cause  of  action  in  the 
suit  of  1864  and  that  of  the  present  suit,  it  is  clear  that,  in  the 
first  case,  the  plaintiff  sued  Inderkumari  as  a  childless  widow, 
and  thus  without  any  title,  and  was  met  by  the  answer  that  she 
had  a  title  as  the  next  of  kin  of  her  brother. 

But  in  this  case,  after  the  death  of  Inderkumari,  the  plaintiffs 
sue,  as  sisters'  sons,  to  obtain  possession  of  lands  held  by  the 
defendant  as  an  alleged  adopted  son.  Besides  this,  I  think  that 
the  cause  of  action  may  be  seen  in  another  point  of  view,  viz,, 
■when  the  plaintiffs  sued  Inderkumari,  there  was  no  question 
of  the  right  of  the  adopted  son  ;  but  in  this  case,  the  contest 
against  the  plaintiffs'  claim  is  on  the  question  of  the  right  of  the 
adopted  son.  Another  question  which  was  raisod  in  the  second 
issue  of  fact,  accepted  by  both  the  parties,  was  whether,  after  the 
death  of  Sitaram,  Mussamat  Inderkumari  only  held  subject 
to  the  plaintiffs'  reversionary  right,  or  whether  the  right  of 
inheritance  was  declared.  Now  the  right  of  inheritance  which 
was  claimed  in  the  former  suit  was  that  of  Inderkumari, 
whereas  that  claimed  in  this  suit  is  that  of  the  adopted  son.  In 
fact,  this  issue  of  the  right  of  the  adopted  son  could  not  be  raised 
and  tried  in  the  former  suit  at  all. 

Taking  then  the  plaint,  the  issues,  and  the  judgment  in  the 

previous  suit,  I  cannot  think  that  the  causes  of  action  in  the  two 
suits  are  the  same. 

We  have  heard  at  great  length  a  good  deal  of  argument  on 

matters  outside  of  these  decisions,  but  we  do  not  think  that  the 

pleader  had  any  right  to  go  beyond  them.    The  observation  was 
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made  by  the  Court  during  the  argument,  and  I  think  it  right  to        *37° 

,   •,  v  BabooMohan 

repeat  it  here.  LalBahya 

I  have  to  add  one  other  point  which  was  raised,   but  not  seri-       Gyal 
ously  pressed,  by  the  pleader  for  the  respondent,  vix,  that  there     lachman 
was  a  decision  on  the  merits.  hAU 

I  have  carefully  read  the  judgment  twice  over.  The  whole 
is  in  substance  one  argument  put  in  different  ways,  and  when  we 
read  the  whole,  it  is  clear  that  the  lower  Court  begins  with 
section  2,  continues  its  argument  on  section  2,  and  ends  with 
holding  that  section  2  bars  the  plaintiff's  suit.  But  the  respon- 
dent contends  that,  by  an  order  of  the  4th  August  1869,  the 
defendant  has  been  allowed  a  certificate  and  declared  locum 
teneus  of  Mussamat  Inderkumari. 

In  the  first  place,  I  think,  that  the  plaintiff's  suit  against 
Inderkumari  claiming  as  heir  of  her  brother  is  one  thing,  and 
that  against  the  adopted  son  claiming  as  heir  of  his  mother  is 
another :  but  ^respective  of  that,I  cannot  subscribe  to  the  doctrine 
that  a  miscellaneous  order  granting  a  certificate,  or  declaring  one 
person  locum  tenens  of  another  can,  taken  by  itself  be  considered 
any  decision  of  title  on  the  merits,  so  as  to  be  adduced  as  evi- 
dence in  this  case  ;  and  when  we  consider  that  the  whole  of  the 
substantial  part  of  the  decision  of  the  lower  Gourt  has  proceeded 
on  the  argument  of  the  plea  in  bar,  and  that  this  remark  as  to 
the  substitution  of  the  parties  appears  only  as  an  incidental 
remark,  I  have  no  doubt  that  the  lower  Court  did  not  decide 
the  case  on  the  merits; 

Holding  then  on  the  grounds  above  stated  that  the  decision 
of  the  lower  Court  on  the  plea  in  bar  is  wrong,  I  would  reverse 
it,  and  remand  the  case  for  re-trial. 

Mabkbt,  J. — I  also  think  that  the  decision  of  the  Judge  is 
wrong.  The  point  for  our  decision  is  very  short,  viz.,  whether, 
in  consequence  of  the  provisions  of  section  2,  Act  VIII  of  1859, 
the  lower  Court  ought  not  to  take  cognisance  of  this  suit. 

The  suit  is  to  recover;  possession  of  property  which  the  plain- 
tiff claimed  by  right  of  inheritance  of  one  Sitaram. 

The  defendant  who  is  in  possession  claimed  the  property  as 
the  adopted  son  of  Inderkumari,  who,  as  sister  of  Sitaram,  had 
been  in  possession  of  the  property  ever  since  his  death. 


ti 
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_ — 187°   .        The  Judge  of  the  Court  below  has  raised  a  variety  of   issues 
Lal  Biuy*   which  he  calls  issues  of  law  and  issues  of  fact,  but  only  one  of 
Gtal       those  issues  of  law  which  he  tried  (except  an    unimportant  one 
Lachman     as  to  the  value)  is  the  one  which  arises  under  section  2. 

L*  I  may  observe  that  section  3  has  also  been  referred  to  by  the 

lower  Court,  but  that  seems  to  be  an  error. 

The  Court  below  has  held  it  right  not  to  take  cognizance  of 
this  suit,  because  of  the  decision  in  a  suit  No.  150  of  1864,  in 
which  the  present  plaintiff  was  also  plaintiff,and  Inderkumari  Dai, 
the  defendant.  In  that  suit  this  issue  was  raised  :  "  As  alleged 
"  by  the  plaintiffs,  is  the  assertion  that  the  plaintiffs  are  entitled 
"  under  the  Hindu  law  current  in  the  Behar  district,  to  inherit 
"  after  the  death  of  their  maternal  uncle,  Sitaratn,  the  property 
left  by  him,  true,  or  as  alleged  by  defendant,  Inderkumari 
Dai,  is  the  plea  that  a  sister's  son  is  not  entitled,  under  the 
"  Hindu  law  current  in  Benares  and  Mithila,  to  inherit  so  long 
u  as  she  is  alive,  correct  ?" 

The  Court  found  upon  this  issue  that  the  plaintiff  was  not 
entitled  to  obtain  possesion  so  long  as  Inderkumari  was  alive* 
but  that  he  was  entitled  to  that  property  after  her  death,  and 
gave  the  plaintiff  a  declaratory  decree  to  the  effect. 

That  decree  came  up  to  this  Court  in  regular  appeal  by  the 
defendant  who  contended  that  the  suit  ought  simply  to  have 
been  dismissed.  It  appears  that  that  appeal  was  disposed  of 
on  one  objection  only,  and  I  have  not  the  least  doubt  that  the 
one  objection  upon  which  the  appeal  was  disposed  of  was  that 
taken  in  the  last  ground  of  the  grounds  of  appeal  then  field, 
viz.,  that  an  action  merely  for  the  declaration  of  a  contingent 
right  could  not  lie,  and  that  consequently  the  decree  of  the 
lower  Court  was  illegal,  and  I  am  quite  clear  that  the  conten- 
tion there  was  that  the  lower  Court,  as  was  obviously  the  case, 
ought  not  to  have  gone  beyond  the  question,  whether  the  plain- 
tiffs present  right  to  recover  possession  from  Inderkumari 
was  proved,  and  that  on  failure  of  that  proof,  it  had   simply  to 

dismiss  the  plaintiff's  suit. 

The  question  is  whether  the  lower  Court  is  right  in  saying 
that  that  decision  bars  the  cognizance  of  this  suit.  I  will  not 
attempt  to  define  what  is  meant  by  the  terms  °  gause  of  action"  in 
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section  2  (1).  I  have  never  yet  been  able  to  arrive  at  any  accurate       1870 
definition  of  that  term  either  as  used  in  section  2  of  the  Civil  BasooITohaii 
Procedure  Code,  or  in  section  1  of  the  Limitation  Act,  but  I       Gyal 
think  it  clear  that  at  any  rate  this  suit  ought  to  have  been  tried,     lac^,^- 
and  that  its  cognisance  is  not  barred  if  the  plaintiff  can  arrive        Lal* 
at  a  result  favorable  to  himself,  without    bringing  himself  in 
direct  conflict  with  the  decision  in  the  former  suit.     I  take  it 
that  all  that  the  former  suit  decided  was  that  the  plaintiff  had 
no  right  of  present  possession  in  1864.    It  seems  to  me  that  it 

was  perfectly  open  to  the  plaintiff  to  allege  and  to  prove  if  he 
could  that  since  1864  some  new  title  had  accrued  to  him,  and 
the  only  question  is  as  to  whether  he.  did  allege  that.  If  he 
did,  I  think  he  should  be  allowed  an  opportunity  of  proving 
his  allegation*  To  determine  that  point,  it  is  not  necessary  to  go 
beyond  the  second  issue  of  fact  raised  in  this  case.  It  seems  to 
me  that,  comparing  this  issue  with  the  statement  made  in  his 
plaint,  it  is  clear  how  the  issue  arose  ;  for  in  the  plaint,  the  plain- 
tiff distinctly  says  that  his  cause  of  action  arose  on  the  death  of 
Inderknmari,  and  I  have  no  doubt  that  one  question  which 
the  plaintiff  intended  to  raise  was  that  whatever  interest  Inder- 
knmari may  have  had  in  1864,  that  interest  was  only  a  limitted 
interest ;  that  it  expired  at  her  death  >  and  at  her  death  the  estate 
came  to  the  plaintiff. 

The  simple  question  is,  did  the  plaintiff  allege  a  new  title  f  If 
he  did,  I  think  it  would  be  perfectly  possible  to  arrive  at  a  deci- 
sion in  favor  of  the  plaintiff,  without  in  the  least  raising  any 
conflict  with  the  previous  decision  in  1864.  I  think  therefore 
that  this  suit  ought  to  be  tried. 

This  decision  leaves  entirely  open  the  question  whioh  may 
arise,  whether  independently  of  section  2,  some  of  the  questions 
which  arise  in  this  suit  have  not  been  settled  between  the  parties 
and  cannot  now  be  re-opened,  but  I  am  at  present  confining  my* 
self  entirely  to  the  question  under  section  2,  viz.,  whether  the 
cognizance  of  the  suit  is  barred  by  reason  of  the  decision  in 

(1)  The  expression  ••  cause  of  action'*  together  constitute  the  plaintiff's  right 

in  section  18  of  theEnglish  CommonLaw  to  maintain  the  action" — Allhitaen  r, 

Prooednre  Act,  1862,18  defined  by  Black-  Malgarw  8  I*  K.  fQ.  B»),  348. 
burn,  J.,  to  mean  "  all  the  facts  which 
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1870  1864,  and  I  think  that,  as  the  plaintiff  alleges  not  the  same  title 

Baboo  Mohak  which  he  alleged  in  that  suit,    but  one  which   accrued  to  him 

Lal Biiaya  since  the  death  of  the  defendant  in  that  suit,  it  is  not  so  barred. 

vrYAL 

v.  We  think  the  appellants  most  get  their  costs  of  this  appeal. 

ALal!AN  Appeal  allowed. 


1870 
July  5. 


Before  Mr.  Justice  Bayley  and  Mr,  Justice  Markby. 
MAHOMED  ABDUR  HAKIM   and  othebs  (Dbirndamts)  *  BIRJU 

SAjlU  AND  OTHEIIS   (TliAJNTIFFS).* 

Pardanashiifi—Suit  to  dose  Windows. 

The  defendants  having  opened  certaiu  windows  and  erected  a  verandah 
in  their  house  which  commanded  a  view  of  the  plaintiffs'  female  apart- 
ments, the  plaintiffs  brought  a  suit  against  them  to  have  the  windows  closed 
and  the  venndah.  removed.  Held,  that  no  such  suite  Was  maintainable. 

This  was  a  suit  to  close  three  windows  in  the  upper  apartment, 
and  two  doors  in  the  lower  apartment,  and  to  demolish  a  newly 
erected  verandah  in  the  house  of  the  defendants.  The  suit  was 
"  laid  at  rupees  60,  being  the  damages  for  intrusion  upon  the 
privacy  of  the  defendants'  house,  and  at  rupees  20,  being  the 
costs  for  demolishing  the  verandah,and  closing  up  of  the  windows 
and  door  ;  in  all  at  rupees  80."  on  the  ground  that  the  verandah 

and  windows  commanded  a  view  of  the  female  apartment  of  the 
plaintiffs  and  that  it  was  an  invasion  of  their  privacy. 

The  defence  set  up  was  that  the  women  of  the  plaintiffs'  family 
were  not  pardanashin,  and  that  if  the  defendants'  house  did  com- 
mand a  view  of  the  plaintiffs'  female  apartment,  it  could  not, 
and  did  not,  affect  their  respectability. 

The  Moonsiff  held  that  as  the  plaintiffs  had  not  suffered  any 
injury  on  account  of  obstruction  to  light  or  ventilation,  the 
plaintiffe  were  not  entitled  to  the  relief  prayed  for;  that  the 
plaintiffs  had  the  remedy  in  their  own  hands  to  secure  privacy 
to  their  house, — viz.,  by  raising  their  wall,  or  by  other  means 
to  screen  their  house  from  the  view  of  the  windows ;  that  the 

*  Special  Appeal,  No.177  of  1870.  from  a  decree  of  the  Subordinate  Judge 
of  Patna,  dated  the  30th  September  I860,  reversing  a  decree  of  the  Moonsitl 
of  that  District,  dated  the  20th  «fannary  1869. 
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plaintiffs  were    sunis,  and  that   their   women  were  not  parda-         1WQ 
naskiiu    He>  accordingly,  dismissed  the  plaintiff's  suit.  Mahomed 

On  appeal,  the  Subordinate  Judge  held  that  the  females  of  the  Abdd*  Rah1* 
plaintiff's  family  were  pardanashin  women  ;  and  that,  according  Bkju  Sahu« 
to  the  usage  of  this  country,  "  if  the  privacy  of  any  house 
occupied  by  pardanashm  women  be  intruded  upon,  the  parties 
thus  injured  could  lay  claim  to  the  removal  of  suoh  injury.'' 
He,  accordingly,  passed  a  decree,  r  dering  the  three  windows 
of  the  upper  apartment  to  be  closed  ;  and  that  the  verandah  be 
so  screened  as  to  prevent  an  exposure  of  the  female  apartment 
of  the  plaintiffs ;  and  that,  in  default  thereof,  the  verandah  should 
be   demolished* 

Mr*  Piffard  (Baboo  Btidh  Sen  Sing  with  him),  for  the 
appellants,  relied  upon  a  decision  of  Steer  and  L*  S.  Jackson, 
JJ.,  in  Teehun  Loll  v.  Sheo  Ghurn  (1)  dated  the  18th  June  1862 ; 
a  decision  in  Ra?nlal  v.  Makes  Baboo  (2)  ;  Manishankar 
Sargovan  v.  Trikam  Narsi  (8) ;  Kuvarji  Premchand  v„  Bai 
J  aver  (4). 

(1)  Unreported.  them.    The  Court  of  first  instanoedis* 

mimed  the  plaint,  and  the  Prinoipal  Sad* 

{I)  ttefore   Mr.  Justice  Phear  and  Mr.    derAmeen  upheld  the  decision*     In  the 

Justice  Hob  house.  course  of  his  judgment  he  referred  to 

RAMLAL  v.  MAHES  BABOO.*  Broom's  Legal  Maxims,  page  867,  where 

The  2nd  September  1868.  it  is  said  "  an  action  does  not  lie  if  a 

Tats  suit  was  instituted  on  29th  Janu-  man  build  a  house  whereby  my  prospect 
nty  1867.  The  plaintiff  prayed  that  the  is  interrupted  or  open  a  window  where* 
defendant  might  be  compelled  to  re-  by  my  privacy  is  disturbed ;  in  which 
move  certain  windows  which  he  had  put  latter  case  the  only  remedy  is  to  build  ou 
into  the  second  story  of  his  house,  over-  the  adjoining  land  opposite  to  the  offen- 
looking  the  apartments  occupied  by  the  sive  window*"  Reference  was  also  made 
females  of  the  plaintiff's  household.  to  pages  368,  369  of  the  same  work. 

The  defendant  stated  that  the  win-        Plaintiff  appealed  to  the  High -Court* 
dows  complained  of  were  made  in  the 

year  1866.   The  first  story  of  his  house        Phia*.  J. — We  think  there  is  no  legal 
was  built  in  1867,  ftnd  was  surmounted    right  shown  in  this  case,  of  the  infringe* 
by  a  terrace  which  had  been  used  by  the    ment  of    which  plaintiff  is  entitled  to 
members  of  his  family,  overlooking  the    complain, 
house  of  the  plaintiff ;  that  the  pk  in  tiff 

had  made  no  objection  to  the  windows,     (6)  5  Bom.  H.  G.  Reps,  42* 
and  was  in  fact  not  inconvenienced  by    (4)  6  Bom»  H»  C.  Rep.,  143. 

•  Special  appeal,  No.  916  of  1868,  from  a  decree  of  the  Principal  Bndder  Ameen 
of  Patna,  dated  the  11th  January  1868,  affirming  a  decree  of  the  Sudder  Moon- 
siff  of  that  District  dated  the  28th  May  1867. 
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1870       Munshi    Moharned  Yusaf,  for   the   respondents,    reUed   upon 
Mahomed    Sreenath    Dutt  v.    Nand   Kishore   Bow  (l\    and  a  decision  of 
Abdub  Bahim  Kbmp  and  Swon-Kasb,  JJ.,  dated  10th  August  1865  (2)« 

v. 

The  judgment  of  the  Court  was  delivered  by 

Mabkby,  J. — In  this  case  the  plaintiffs  and  defendants  were 
owners  of  two  houses  separated  by  a  narrow  lane,  but  whether 
public  or  private  does  not  appear.  The  defendant's  house  con- 
sisted originally  of  one  story,  and  he  built  a  second  story  with 
three  windows  looking  towards  the  plaintiff's  house  into  the  lane. 
The  defendants  also  built  a  verandah,  one  end  of  which  looked 
in  the  same  direction.  The  object  of  the  plaintiffs  in  bringing 
this  suit  was  to  compel  the  defendants  to  close  these  windows, 
to  pull  down  the  verandah,  and  also  to  close  two  doors  in  the 
lower  story. 

The  Moonsiff  held  that  the  suit  could  not  be  maintained  ;  that 
the  mere  fact  that  the  females  of  the  plaintiffs'  house  could  be 
seen  from  the  defendants'  house  did  not  give  the  plaintiffs  a  right 
of  suit ;  and  that  if  the  plaintiffs  were  annoyed  thereby,  they  had 
the  remedy  in  their  own  hands  by  raising  their  walls  or  erecting 
a  screen. 

The    Subordinate    Judge  thought  otherwise.     He  considered 
that  "  if  the    privacy    of  any    house  occupied  by   pardanashin 
women  was  intruded  on  by  the    erection  of  another  house,  the 
party  thus  injured  could  certainly  lay  claim  to  its  demolition." 
The  only  question  brought  before  us  on  this  special  appeal  is 
whether  or    no  the  suit    can    be   maintained.    The  appellants 
arguing  against  the  maintenance  of    the  suit,  rely   on  a  decision 
of  Steeb  and    L.  S.  Jackson,    JJ.,  of  the    18th  June  1862.    In 
that  case  the  Moonsiff  held  that  the  suit  would  lie,  but  the  Judge 
of  Patna  held  that  it  would  not.    The  Sudder  Court  upheld  the 
decision  of  the  Judge,  saying  :     •'  We  are  not  aware  that  where 
"  two  owners  -of  houses    live    contiguous,  but  separated  by  an 
u  intervenitigspace,  the  custom  of  the  country  requires  that  neither 

"  party  shall  make  any  improvement  on    his  property,  if  such 
"  improvement  has  the  effect  of  depriving  the  other  of  a  certain 

(1)  5  W.  R.,  208.  (2)  Unreported. 
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"  degree  of  privacy.    Wfe  should    rather  say  that  where  the  one- 

"  opens  a  window    which   overlooks    the  other,  it  is  the  custon*  A  Mahomw 
*  Abdd*  Kabul 

"  of  the  country  that    the    other  raises  a  screen  or  adopts  some         v. 
**  other  contrivanoe  to  counteract  the  effect  of  the  opening   made 
u  in  his  neighbour's  house." 

The  appellants  also  rely  on  a  decision  of  PHEARand  Hob- 
Hojjsb,  JJ.,  Bamlal  v.  Makes  Baboo  (1).  There,  both  the 
lower  Courts  in  Patna  held  that  the  suit  could  not  be  maintained. 
The  Principal  Sudder  Ameen  said  :  tS  It  appears  that  the  plain* 

tiff  complains    of    be-j>arda-zee%— that    ijs,  his  females  are  seen 

from  the  windows  in  question.  If* that  be  the  case, the  remedy 
"  is  in  his  own  hands.    He    can    build  a  wall  or  put  up  screens 

of  mat  or  any  other  materials  in  order    to  prevent  the  inmates 

of  the  house  being  seen  by  men  from  the  windows.  It  is 
evident,  therefore,  that  by  the  acts  of  the  defendant,  the 
plaintiff's  right  to  the  enjoyment  of  light  and  air  has  not  been 
"  invaded,  nor  has  the  defendant  done  any  act  by  which  an 
c<  Actionable  wrong  has  been  created."  This  Court  said  : — tf  We- 
"  think  that  there  is  no  leftal  right  shown  in  this  case,  of  the 
"  infringement  of  which  the  plaintiff  is  entitled  to  complain/9 

The  appellants  also  refer  to  two  cases— Manishcmkar  Eargovan 
v.  Trikam  Narai  (2)  ;  Kmarji  PremcHand  v;  Bai  Javer  (8),  in 
which  the  suit  was  maintained,  but  on  the  express  ground  of 
a  local  usage  in  Guzerat. 

The  respondents,  on  the  other  hand,  rely  on  SreenathDutt 
v.  Naatd  Kishore  Rose  (4),  where  the  Court  (Bayliy  and 
PpvmTj;  J  J.)  say : — "  We  f urtheu  notice  that  the  plaintiff  is 
"said  to  have  built  an  upper-story  to  his  house,  overlooking  the 
"  inner  apartments  of  the  defendants.  Defendants-  on  this, 
built  the  wall,  which,  it  is  said,  deprived  plaintiff  of  light  and 
air.  Even  if  it  were  shown  that  light  and  air  had  long  been 
enjoyed  by  the  plaintiff,  and  have  now  been  cut  off  by  defend* 
ants  wall,  still  as  plaintiffs  had  no  right  to  build  an  upper 
"  story,  with  reference  to  the  circumstances  of  domestic  life  in. 
"  India,  so  as  to  intrude  on    the    privacy  of  the  females  of  the 

(1)  Ante,  p.  677.  (3)  6  Bom.  H,  0.  Rep.,  143. 

(2)  5  Bom.  H.  0.  Rep.,  42.  (4)  5  W.  R.,  208. 
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187°        a  defendant's  family,  the    plaintiff  could    hare  no  relief  in  ftis 

Mahombd    "  respect,  as  he  was  the  first  and  greater  wrong-doer." 

Vt  They  also  rely  on  a  decision    of  Kb  MP    and  SeToH-Kaub,  J  J., 

Biwo  Sahu.  0f  the  10th  August  ]  865  (1),  which  is  in  these  words  :— «  We  see 
"  no  reason  whatever  to  interfere  in  this  case.  Both  the  Judges 
"  of  the  lower  Courts  have  visited  the  spot  and  have  statisfied 
"  themselves  that  the  opening  of  the  windows  complained  of  is 
"  a  violation  of  the  privacy  to  which  the  plaintiff  bas  a  right. 
"  There  is  nothing  contrary  to  law  in  this  finding,  and  it  is  cer- 
u  tainly  in  conformity  to  the  usage   of  the  country," 

There  is  also  said  to  be  a  decision  in  the  Agra  High  Court 
Reports  of  1867,  that  the  suit  can  be  maintained,  but  the  pleaders 
have  not  been  able  to  show  us  the  casein  the  Reports  (2). 

In  Komathi  v.  Ourunada  i'illai  (3)  the  Madras  High  Court 
held  that  there  was  no  tc  right  of  privacy,"  but  the  question,  for 
reasons  which  do  not  appear  upon  the  face  of  the  judgment,  was 
discussed  with  reference  to  European  and  not  with  reference 
to  Hindu  or  Mahomedan  law. 

It  is  remarkable  that,  in  the  cases  in  which  the  right  is  upheld, 
nothing  is  said  of  gaining  by  prescription  a  right  to  prevent  your 
neighbour  from  building  his  house  so  as  to  overlook  your  pre- 
mises, but  the  "  right  of  privacy"  is  spoken  of  as  if  it  were  an 
inherent-right  of  property,  and  the  invasion  of  privacy  is  spoken 
of  as  something  like  a  trespass.  And  in  the  present  case  the 
Subordinate  Judge  considers  that  intrusion  on  the  privacy  of 
female  apartments  is  an  "  injury ''  which  the  law  will  prevent 

It  seems  to  me  impossible  to  support  this  view.  That  privacy 
is  of  the  utmost  importance  I  can  well  understand ;  and  that 
the  law  should  lay  down  rules  to  prevent  that  privacy  being 
wantonly  and  unnecessarily  invaded,  would  be  also  intelligible. 
But  to  hold  that  privacy  is  a  right,,  and  the  invasion  of  it  an 
injury,  would  lead,  as  it  appears  to  me,  to  the  most  alarming 
consequences  to  the  owners  of  house  property  in  towns.  By 
erecting  female  apartments  a  man  would  prevent  his  neighbours 

(1)  Unreported^  (3)  3  Mad.  H.  C.  Eep%  141. 

(2)  See  Goor  1)089  v.  ManohurDatz. 
1  Agra  H,  C.  Rep.,  269. 
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building  as  they  wished  on  property   situate   at   a  very   great        1870 
distance,  and  the  erection  of  such  apartments  by  two   or   three     Mahomed 
different  persons  might  render  all  the  surrounding  land  useless  Abdu*  Raiu* 
for  habitation.     But  though  this  is  the  ground  of  the   Subordi-  Buuu  Sabu. 
nate  Judge's  decision,  it   is  not  necessary  to  go  so  far  in  order  to 
maintain     this  suit.    For  instance,  a  right   exists   by  express 
enactment  in  France,  that  a  window  should  not  be  opened  within  a 
distance  of  six  feet  from  a  neighbour's  property,  and  such  a  right 
might  exist  by  usage  in  this  country.    But  it  does  not   appear 
that  it  is  bo,  or  that   there  is  anything  analogous  to  it.    The 
only  right  which  I  find  anywhere  set  up  here  is    this  supposed 
"  right  of  privacy  "  and  that  is  a  right  which,  in  my  opinion,  can- 
not exist  at  any  rate  independently  of  prescription  or  grant  or 
express  local  usage; 

With  regard  to  the  case  of  Sreenath  Butt  v.  Nand  Kiehvr* 
Bote  (4),  I  wish  to  guard  myself  carefully  from  saying  that  I  should 
dissent  from  the  proposition  there  laid  down.  1  think  that  the 
opening  of  new  windows  affecting  a  neighbour's  privacy  may  very 
possibly  give  him  a  right,  according  to  the  usage  of  the  country, 
of  protecting  his  privacy  by  any  erection  which  he  chooses  to 
put  upon  his  own  land ;  and  that  the  person  who  has  opened  these 
new  windows  cannot  complain  that  such  erection  interferes  with 
his  light  and  air.  That  is  a  very  differeut  question  from  the 
present,  and  does  not  arise  here. 

I  agree  with  the  Moonsiff  that  it  is  much  more  reasonable  that 
the  plaintiffs  should  protect  themselves  than  that  they  should 
prevent  the  defendants  improving  their  houses.  I  think  he  was 
right  in  holding  that  the  suit  could  not  be  maintained,  and  in 
dismisiing  the  suit.  I  think  the  decision  of  the  Subordinate 
Judge  ought  to  be  reversed,  and  the  suit  dismissed,  the  plain- 
tiffs paying  one  set  of  costs  in  all  the  Courts. 

Judgment  reversed* 
(1)SW.B.,208. 
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Btf**  #*r  Barnes  Peacock,  J53.,  Chief  Justice,  anB  Mr,  Justice  Norman. 
*arch  "'  HIB AL A  L  MULLIOK  (Plaintot)  v.  M ATILAL  MULLICK 


AND  OTHEBS  (DlIBNDAWTS). 

Belief— Prayer  for  General  Belief. 

14  B.L.B.  338.  ^nder  a  prayer  *0r  general  relief,  a  plaintiff'  is  not  entitled  to  any  relief 
*  which  is  inconsistent  with  his  plaint ;  therefore,  where  a  plaintiff  brought  a 
suit  to  set  aside  his  father's  will,  on  the  ground  that  he  had  no  power  to 
dispose  of  his-  property,  but  that  the  plaintiff  was  entitled  as  eldest  son  and 
heir-at-law  according  to  Hindu  law,  the  suit  should  have  been,  dismissed 
with  costs,  and  no  account  should  have  been  decreed  to  the  plaintiff  in  res- 
pect of  his  interest  in  a  portion  of  the  property,  the  bequest  of  which  was, 
in  the  opinion  of  the  Court  below,  roid  for  remoteness. 

This  suit  was  brought  by  tbe  eldest  scm  of  Dwarkanath  Mnl- 
lick,  deceased.  The  plaint  set  oat  that  the  deceased  died  leaving* 
the  plaintiff,  his  eldest  son  and  heir-at-law,  and  other  sons  and 
daughters,  and  considerable  property!*  that  tbe  deceased  made  his* 

will  (which  was  recited), and  thereby  left  all  his  property  to  others 
than  the  plaintiff,  with  the  exception  of  a  small  sam  for  mainte- 
nance. 

In  the  will  was  the  following  provision  :— 

u  The  residue  of  my  personal  estate  and  moveable  property, 
after  making  the  payments  above  mentioned,  shall  ba  divided 

into  six  equal  parts,  and  one  of  such  equal  parts  shall  be 
paid  and  transferred  to  each  of  my  five  younger  sons,  ISati- 
lal  Mullick,  Ghunilal  Mnlliok,  Ramlal  Mullick,  Lotnlal  Hul- 
lick,  and  Girish  Chandra  Mullick  ;  and  the  remaining  one 
equal  sixth  part  shall  be  retained  by  my  executors,  and 
the  income  thereof  accumulated  and  invested  in  Government 
securities,  until  the  son  or  sons  of  my  eldest  son,  Hiralal  BCullick, 
if  he  shall  have  any  son,  shall  attain  full  ago,  and  shall  thereupon 
be  paid  and  transferred  to  snch  son  or  sons  if  more  than  one,  in 
equal  shares ;  but  no  such  payments  or  transfer  shall  be  made  to 
such  son  or  sons,  .until  the  youngest  of  them,  if  more  than  one, 
shall  have  attained  his  full  age ;  and  in  case  no  son  be  born  of 
my  said  eldest  son,  Hiralal  Mullick,  or  no  son  shall  attain  full 
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age,  then  the  last  mentioned  sixth  equal  part  of   toy  residuary  _ 
personal  estate  shall,  on  the  death  of  the  said  Hiralal  Mullick, 
be  divided  equally  among  snch  of  my  other  five  sons   as   shall 
then  be  living,  and  the  male  issue  of  snch  of  them  as  shall  than 
be  dead  ;  the  male  issne  taking  the  share  of  a  deceased  son*11 
It  was  further  stated  in  the  plaint  as  follows  t 
"  That  the  plaintiff  submits  that  the  Hindu  laws  regulate,  and 
dispose  of  the  succession  to  landed  and  immoveable  property  of  all 
deceased  Hindus :  and  that  by  such  laws,  the  said    Dwarkanath 
Mullick  could  not  legally  or  validly  make  any  will  to   affect  the 
ancestral  landed  and  immoveable  property,  of    which  he  was  pos* 
sessed  at  the  time  of  his  death,  to  the  prejudice  of  the  plaintiff,  or 

jn  derogation  of  his  rights ;  and  the  plaintiff  further  submits  that  the 
Baid  will  is  void  in  law,  and  that  the  bequests  made  therein  to  plain- 
tiffs prejudice  are  not  valid.  Plaintiff  submits  that,  notwithstand- 
ing the  said  will,  plaintiff  is  entitled  under  the  Hindu  law  to  all 
suchancestralimmoveablepropertyand  to  all  landed  property 
acquired  by  his  father  by  the  use  of  the  rents  and  profits  of  snch 
ancestral  immoveable  property ;  and  that  plaintiff  is  also  entitled  to 
the  said  moveable  and  personal  property,  or  to  a  share  or  portion 
thereof.  But  should  this  Honorable  Court  consider  such  will,  not 
controlled,  and  not  rendered  nugatory  and  of  no  effect,  by  the 
laws  of  Hindus,  as  is  above  respectfully  submitted,  then  plaintiff 
further  submits  that  the  testator  has  in  the  said  will  created  perpe- 
tual trusts  and  perpetuities  in  reference  to  the  landed  or  immove- 
able property,  as  also  in  reference  to  most  of  the  personal  or  move- 
able property  dealt  with  in  the  said  will  ;  and  that  the  several 
devises  and  bequests  of  such  property  are  also  void  in  law  for 
remoteness  and  uncertainty ;  and  that  all  the  said  bequests  are  con- 
trary to  public  policy  and  contrary  to  Hindu  as  well  as  to  English 
laws,  and  that  the  said  Dwarkanath  Mullick  has,  in  respect  of 
said  landed  and  immoveable  property,  and  to  the  greater  part  of 
the  said  moveable  property,  died  intestate,  and  that  plaintiff  is 
entitled  to  the  ownership,  as  the  eldest  son  of  Dwarkanath  Mul- 
lick, and  to  the  possession  of  all  said  landed  property,  and  to  a 
share  or  portion  of  the  said  immoveable  property. 

"  That  the  plain  tiff  submits  that,  as  far  as  the  said  will  purports 
or  professes  to  pass  any  ancestral  estate  of  the  said  Dwarkanath 
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.  Mnllicfc  away  from  the  plaintiff,  it  is  wholly  void ;  and  that  thi 
limitations  Sought  to  be  created  by  thosaidwillarttinoparative  aw 
void,  and  cannot  take  effect.  The  plaintiff  also  submits  to  thi 
Honorable  Court  that  he  is  also  entitled  to  a  share  of  th 
personal  property  of  which  the  said  Dwarkanath  Mnllick  die 
possessed,  and  that  the  bequests  of  the  same  are  void  in  law, 

'•  That  the  plaintiff  submits  that,  in  case  the  said  will  is  vali 
to  any  extent,  then  plaintiff  isentitled  to  a  share  of  all  the  said  pn 
parties,  to  reasonable  maintenance  out  of  the  said  estate  ;  and  tlit 
the  maintenance  mentioned  inthe  snid  will  is  insufficient ;  and  thi 
the  plaintiff  isentitled  to  be  paid,  pending  this  suit,  the  mail 
tenance  mentioned  in  the  said  will,  without  prejudice  to  his  rig! 
to  maintain  and  continue  this  snit  to  set  aside  the  said  will  i 
aforesaid. 

"  The  plaintiff  prays  as  follows  : — 

"  Firstly. — That  it  be  declared  that  the  testator  had  noubsolu 
power  of  disposing  by  will  of  his  entire  estate,  and  particular 
of  his  ancestral  estate,  to  the  exclusion  of  the  plaintiff,  and  th 
it  be  declared  that  the  plaintiff  as  eldest  son  or  heir-at-law 
entitled  to  the  same. 

"  Secondly. — That  it  be  declared  that  the  trusts  and  limitatio 
tn  and  by  the  said  will  declared,  in  reference  to  the  immovesl 
and  landed  estate  of  the  said  testator,  and  in  reference  to  t 
residue  of  his  personal  estate,  are  wholly  void  and  invalid  j  a 
that  the  plaiuiiff  is  entitled  to  the  said  landed  estate  and  immoi 
able  property,  and  to  the  residue  of  the  said  personal  estate  d 
charged  from  the  trusts  and  devises,  and  the  bequests  there 
in  the  said  will  mentioned  ;  and  that  it  be  declared  that  t! 
testator  has  died  intestate  in  respect  to  the  said  lauded  estate,  a 
in  respect  of  the  said  residue  of  his  personal  estate  and  immoveal 
property  ;  thnt  in  case  the  Court  be  of  opinion  that  the  plaint 
is  not  entitled  to  the  relief  above  asked  for,  it  may  be  declar 
that  he  is  entitled  to  a  more  adequate  maintenance  tl 
that  specified  in  the  said  will ;  and  that  the  amount  of  an 
maintenance  be  ascertained  by  the  Honorable  Court,  and  f 
payment  thereof  directed  out  of  the  estate  of  the  said  I 
tutor  ;  and  that,  in  the  meantime,  and  whilst  this  suit  i 
plaint  is  being  decided  upon  by  this  Honorable  Court,  the  pit 
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tiff  may  have  maintenance  assigned  to  him  of  suoh  amount 
as  this  Honorable  Court  may  seen  fit  to  order  ;  and  further  that* 
pending  this  suit,  and  if  necessary)  a  receiver  be  appointed 
to  receive  the  rents,  issues,  and  profits  of  the  said  immoveable 
property,  and  to  collect  and  manage,  and  pay  into  Court,  to  the 
credit  of  this  suit,  the  said  moveable  property,  or  that  part  thereof 
which  has  not  been  validly  bequeathed  by  the  said  will,  and  to 
which  the  plaintiff  is  entitled* 

"  Thirdly,-** And  that  the  plaintiff  may  have  such  other  and 
further  relief  in  the  premises  as  to  this  Honorable  Court  shall 
seem  meet,  and  the  facts  and  justice  of  the  case  may  require." 

In  this  written  statement,  the  plaintiff  stated  that  he  adopted 
his  plaint  as  part  of  his  written  statement,  and  he  further  sub- 
mitted, that  if  he  (the  plaintiff)  "  benotentitled  aseldest  son  to  the 
property  of  his.  father  which  may  be  held  not  to  be  validly  dis- 
posed of  by  the  said  will,  then  that,  at  all  events,  he  is  entitled  to 
a  share  thereof,  both  of  moveable  and  immoveable  property." 
And  the  plaintiff  further  stated,  that  he  should  submit  to  the 
Court  that  he  was  entitled  to  have  an  account  from  the  executors*. 

The  defence  was  that  the  plaint  disclosed  no  cause  of  action  ; 
that  the  eldest  son  is  not  heir  according  to  Hindu  law,  but  that 
the  sons  succeed  jointly,  unless,  as  was  done  by  the  father's  will 
in  this  case,  the  father  has  otherwise  disposed  of  his  estate ;  that 
the  defendants  took  possession  of  the  testator's  property  as  exe- 
cutors, and  are  in  possession  as  such  ;  and  thnt  the  will  was  good 
and  valid. 

Issues  were  fixed )  and  the  following  decree  was  made  by 
Phear,  J,  on  4th  January  1870  : 

"  It  is  declared  that  this  suit,  so  far  as  it  seets  to  have  it  de- 
clared that  the  testator  in  the  pleadings  named  had  no  absolute 
power  of  disposing  by  his  will  of  his  entire  estate  to  the  exclu- 
sion of  the  plaintiff,  and  that  the  plaintiff  as  eldest  son  or  heir-at- 
law  is  entitled  to  the  same,  and  also  so  far  as  it  seeks  to  have  it 
declared  that  the  plaintiff  is  entitled  to  a  more  adequate  main- 
tenance than  that  specified  in  the  will  of  the  said  testator,  be, 
and  the  same  is  hereby,  dismissed.  And  it  is  declared  that  the 
gifts  of  the  interest  on  the  Government  Securities,  specifically 
mentioned  in- the  said  will  of  the  said  testator,  to  his  three  dauffh- 
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ters  for  life,,  are  good  and  valid  in  law,  and  that  the  other  gifts  of 
the  moveable  property  to  living  persona  are  also  good  and  valid 
in  law.  And  it  is  farther  declared,  that  the  direction  in  the  will 
of  the  said  testator  to  accumulate  the  income  of  one-sixth*  part 
of  the  residue  of  his  moveable  property  and  the  other  directions 
for  the  disposition  both  of  the  income  and  corpus  of  such  one- 
Bixth  part  of  the  residue  of  the  said  moveable  property  are  void 
in  law.     And  it  is  further  declared  that  the  said  one-sixth  part 

of  the  residue  of  the  said  moveable  property  is  undisposed  of  by 
the  will  of  the  said  testator,  and  that  the  plaintiff,  as  one  of  the 
sons  of  the  said  testator,  is  entitled  to  one  equal  sixth  part  there- 
of, and  that  the  other  sons  of  the  said  testator  are  entitled  in 
equal  shares  to  the  remaining  five  equal  sixth  parts  thereof. 
And  it  is  further  declared,  that  the  said  will,  except  as  to  the 
directions  hereinbefore  declared  invalid,  ought  to  be  established 
and  the  parts  thereof  performed,  and  doth  order  and  decree  the 
same  accordingly ;  and  it  is  ordered  and  decreed  that  the  defend- 
ants, the  executors  and  trustees  of  the  will  of  the  said  testator, 
do,  out  of  the  one-sixth  of  the  estate  of  the  said  testator,  pay  to 
the  plaintiff  his  costs  of  this  suit  (to  be  taxed  by  the  Taxing 
Officer  of  this  Court  under  the  heading  "  Class  2,  Ordinary 
Causes")  with  the  interest  thereon  4at  the  rate  of  6  per  cent, 
per  annum  from  the  date  of  taxation  to  the  date  of  realization.'1 
In  the  judgment  upon  which  the  decree  proceeded  were  the 
following  passages : — 

Pheab,  J. — 1  need  hardly  say  that  the  claims  preferred  by  the 
plaintiff,  under  the  first  and  second  heads  of  his  prayer,  must  have 
been  framed  in  ignorance  of  the  fundamental  principles  of  Hindu 
law  with  regard  to  inheritance.  The  mistake  which  is  thus 
made  so  seriously  affects  the  plaintiff's  cause  of  action  against  his 
brothers,  that  I  cannot  help  thinking  it  is  matter  to  be  regretted 
that  the  plaint  was  allowed  to  be  filed  in  its  existing  form. 

The  written  statement,  too,  of  the  plaintiff  is  irregular,  for  it 
is  not  so  much  a  statement  of  the  facts  upon  which  the  plaintiff 
relies  for  the  support  of  the  cause  of  action  disclosed  in  the  plaint, 
as  it  is  a  correction  of  the  plaint  itself,  in  regard  to  the  faulty 
particular  to  which  I  have  just  referred,  together  with  a  further 
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claim  to  relief  additional  to  those  contained  in  the  prayer.  In 
truth,  it  is  essentially  an  amendment  of,  and  addition  to,  the  plaint. 

On  this,  basis,  however  awkwardly  composed  as  it  is,  issues 
have  been  framed  and  fully  argued  before  me.  My  present 
decision,  therefore,  ought  not  to  have  reference  to  anything  out- 
side the  matters  of  dispute  thus  raised.      *        *        *        * 

As  to  costs,  I  must  adhere  to  the  usual  rule,  and  the  plaintiff 
most  have  all  his  costs  out  of  tho  estate,  for  I  don't  see  how  I  can 
separate  from  the  bulk  any  portion  of  costs  and  say  that  they 
ar.e  attributable  to  the  faultinesa  of  the  plaint  and  written  state* 
xnent  of  the  plaintiff* 

From  this  decree  the  plaintiff  appealed. 

Mr.  Creagh  (Mr.  Macrae  with  him^  for  .the  appellant,  referred 
to  the  Dayabhaga,  Chapter  I,  section  36,  and  Chapter  III,  section 
15,  to  show  that  the  plaintiff,  being  the  eldest  son  of  the  testator,. 
was  not  wrongly  described  as  his  heir-at-law ;  and  contended  that 
the  devise  of  one-sixth  of  the  personal  property  was  void  for 
remoteness,  and  that  the  appellant  was  entitled  to  a>  sixth  part 
of  that  one-sixth. 

Mr.  Kennedy  and  Mr-  Branson  for  the  respondent  were  not 
called  on. 
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Peacock,  C.  J. — This  suit  is  brought  by  Hiralal  Mullick  to  set 
aside  the  will  of  his  father,  Dwarkanath  Mullick,  and  it  is  framed 
upon  the  ground  that  the  plaintiff  is  the  eldest  son  and  heir-at-law- 
according  to  Hindu  law,,  of  his  father.  It  appears  to  me  to  be 
clear  beyond  all  doubt  that/  according  to  Hindu  law,  the  eldest 
son  is  not  the  heir-at-law  of  his  father,  nor  do  the  authorities 
which  have  been  cited  by  Mr.  Creagh  from  the  Dayabhaga  show 
that  the  plaintiff  can  be  looked  upon  or  treated  as  the  heir-at-law 
of  his  father. 

After  setting  out  the  will  of  the  testator,  the  plaintiff  submitted' 
that  the  will  was  not  valid ;  but  that  if  it  was  valid  to  any  extent*, 
then  the  plaintiff  was  entitled  to  reasonable  maintenance. 

Now  the  first  prayer  in  the  plaint  is,  "  that  it  be  declared  that 
the  testator  had  no  absolute  power  of  disposing  by  will  of  his 
entire  estate  to  the  exclusion  of  the  plaintiff."    I  have  no  hesi- 
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tation  in  stating  that,  in  my  opinion,  the  plaintiff  is  not  entitled, 
in  point  of  law,  to  any  snch  declaration. 

It  then  proceeds  "  that  it  may  be  declared  that  the  trusts  and 
limitations  in  and  by  the  said  will  declared,  in  reference  to  the 
immoveable  and  landed  estate  of  the  said  testator,  and  in  refer- 
ence to  the  residue  of  the  personal  estate,  are  wholly  void  and 
invalid  ;  and  that  the  piaintiff  is  entitled  to  the  said  landed  estate 
and  immoveable  property,  and  to  the  residue  of  the  said  per- 
sonal estate  discharged   from  the  trusts  and  devises,  and  the 

bequests  thereof,  in  the  said  will  mentioned  ;  and  that  it  be 
declared  that  the  testator  died  intestate  in  respect  of  the  said 
landed  estate,  and  in  respect  of  the  said  residue  of  his  personal 
estate  and  immoveable  property ." 

There  can  be  no  doubt  that  the  meaning  of  that  prayer  is,, 
that  it  may  be  declared  that  the  testator  died  intestate,  upon  tha- 
ground  that  be  had  no  power  to  make  a  will,  and  not  on  the 
ground  that  any  portion  of  the  devise,  in  respect  of  the  moveable 
property,  was  bad  for  remoteness* 

The  plaintiff  then  prays  that  u  it  may  be  declared  that  he  is 
entitled  to  a  more  adequate  maintenance  than  that  specified  in 
the  said  will,  and  that  the  amount  of  such  maintenance  be 
ascertained  by  this  Honorable  Court,  and  the  payment  thereof 
directed  out  of  the  estate  of  the  said  testator  ;  and  that,  in  the 
meantime,  and  whilst  this  suit  and  plaint  is  being  decided  upon: 
by  this  Honorable  Court,  the  plaintiff  may  have  maintenance 
assigned  to  him." 

The  third  prayer  is  "  that  the  plaintiff  may  have  such  other  and 
further  relief  in  the  premises  as  to  this  Honorable  Court  shall 
seem  meet,  and  the  facts  and  justice  of  the  case  may  require.'* 

The  question  is  whether*  under  the  prayer  for  general  relief,, 
looking  to  the  plaint  as  filed,  contending  that  the  testator  had  no 
power  to  make  a  will,  and  that  he  died  intestate,  the  plaintiff 
is  entitled  to  have  an  account  taken  of  the  personal  property,  on- 
the  ground  that  the  devise  of  one-sixth  of  the  personal  property 
to  accumulate  until  the  son  or  sons  of  the  plaintiff,  if  he  shall  have 
any  son,  shall  attain  full  age,  is  bad  for  remoteness. 

On  the  appeal  being  preferred,  an  objection  was  made  by  the 
respondent  that  the  decree  ought  not  to  have  declared  the  will 
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to  be  valid  with  the  exception  of  the  particular  bequest  as  to  one- 
sixth  of  the  personal  property. 

I  take  it  that,  under  a  prayer  for  general  relief  a  plaintiff  is  not 
entitled  so  any  relief  which  is  inoonsistent  with  his  plaint.  Here 
the  plaintiff  says  in  his  plaint  that  his  father  had  no  power  to 
make  a  will ;  but  it  is  now  contended  that  the  will  being  valid, 
the  devise  of  one-sixth  of  the  personality  is  bad  on  the  ground  of 
remoteness,  and  that  therefore  the  plaintiff  is  entitled  to  one-sixth 

of  that  one-sixth. 

In  Story's  Equity  Pleadings,  paragraph  40,  it  is  said  : — "  The 
'*  usual  course  is  for  the  plaintiff  in  this  part  of  the  bill  to  make  a 
t€  special  prayer  for  the  particular  relief  to  which  he  thinks  hiin- 
''  self  entitled,  and  then  to  conclude  with  a  prayer  for  general 
"  relief  at  the  discretion  of  the  Court ;  the  latter  can  never  be 
"  properly  and  safely  omitted  ;  because,  if  the  plaintiff  should 
"  mistake  the  relief  to  which  it  is  entitled  in  his  special  prayer, 
u  the  Court  may  yet  afford  him  the  relief  to  whioh  he  has  a 
"  right,  under  the  prayer  of  general  relief,  provided  it  is  such 
"relief  as  is  agreeble  to  the  case  made  by  the  bill." 

In  paragraph  41  of  the  same  work  it  is  said  "  that  it  has  been 
c*  said  that  a  prayer  of  general  relief ,  without]special  prayer  of  the 

particul  *r  relief  to  whioh  the  plaintiff    thinks  himself  entitled, 

will  be  sufficient,  and  that  the  particular  relief  which  the  case 
a  requires  may  at  the  hearing  be  prayed  at  the  bar.  This,  a 
"  a  general  rule,  may  be  true  ;  but  it  is  not  universal.  Thus,  for 
€t  example,  an  injunction  will  not  ordinarily  be  granted  under 
"  prayer  for  general  relief ;  but  it  must  be  expressly  prayed, 
"  because  the  defendant  might,  by  his  answer,  make  a  different 
"  case  under  the  general  prayer  from  what  he  would  if  an  in- 
u  junction  were  specifically  prayed.*' 

Paragraph  42  says : — "  But  even  whena  prayer  of  general  relief 
"  is  sufficient,  the  special  relief  prayed  at  the  bar  must  essentially 

depend  upon  the  proper  frame  and  structure  of    the    bill  ;  for 

the  Court  will  not  ordinarily  be  so  indulgent  as  to  permit  a  bill 
"framed  for  one  purpose  to  answer    another,  especially,  if  the 
"  defendant  may  be  surprised  or   prejudiced    thereby.  Thu§,  if 
gt  a  bill  is  brought  for  an  annuity  or  rent  charge  of    £10    per 
''  annum  left  under  a    will,  and  the   counsel    for  the    plaintiff 
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"  pray  at  the  bar  that  they  may  drop  the  demand~of  the  annuity 
"  or  rent  charge,  and  insist  upon  the  land  itself  out  of  which  the 
annuity  or  rent  charge  issues,  the  Court  willrnotrgrant  it ;  for 
it  is  not  agreeable  to  the  case  made  by  the  bill.11 
The  plaint  in  this  case  being  to  declare  that  the  testator  had 
no  power  to  make  a  will,  and  to  declare  that  he  died  intestate,  it 
is  now  contended  that  the  will  is  good,  except  as  to  the  bequest  of 
one-sixth  of  the  personal  property.  The  decree  declares  that  %h& 
will  is  valid,  except  as  to  that  bequest ;  whereas  the  plaintiff's 
prayer  was  to  have  the  will  set  aside  altogether.  It  appears  to 
me  therefore  that,  under  the  prayer  for  general  relief,  the  plains 
tiff  is  not  entitled  to  have  an  account  taken  of  the  personal 
estate,  in  order  to  ascertain  the  portion  of  the  personal  estate  to 
which  he  would  be  entitled  as  one  of  six  sons,  thafc*"is)  to  see 
whether  he  is  entitled  to  cne-sixth  of  one-sixth,  or  one-thirty- 
sixth  part  of  the  personal  property.  I  think  that  the  decree 
ought  not  to  have  decreed  an  account  of  the  personal  property, 
but  that  it  should  have  dismissed  the  plaintiff's  suit  alto- 
gether. 

It  appears  to  me  then,  on  the  whole  of  this    case,  that,  as  tfie 
plaintiff  has  not  made  out  hi*  case    that  his    father    was   not 

entitled  to  dispose  of  his  property,  whether    ancestral    or    self- 
acquired,  or  that  he,  as  the  eldest  son,  is  entitled  as  heir-at-law  to 

succeed  to  the  property,his  suit  ought  to  have  been  dismtssed,and 
that  an  account  ought  not  to  have  been  ordered  of  the  personal 
property,  in  order  to  find  out  what  was  the  plaintiff's  one-sixth  of 
the  one-sixth  share  of  that  property  whicfc»  was  devised  to-  the 
plaintiff's  eldest  or  other  son. 

Then  the  question  arises  whether  the  plaintiff,  having  brought 
a  suit  on  the  ground  that  bo  was  entitled,  as  the  eldest  son  anil 
heir-at-law,  to  succeed  to  the  property,  and  having  foiled  in  bis 
suit,  has  a  right  to  charge  the  estate  with  the  costs  of  this  efait- 
I  am  clearly  of  opinion  that  he  had  no  such  right,  and!  that  Hi* 
suit  having  altogether  failed,  he  should  pay  the  costs-  of  th& 
unnecessary  litigation.     I  also  think  it  clear  that  the  plaintiff 

is  not  entitled  to  any  higher  maintenance  than  that  which,   has 
been  awarded  to  him  in  the  will. 
The  decree  of  the  learned  Judge  will  therefore  be  amended,. 
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by  dismissing  the  salt  of  the  plaintiff  with  costs.    The  plaintiff        1870 

will  also  pay  the  costs  of  this  appeal.  Hiraui 

Decree  amended.  «"«"« 

Attorney  for  the  appellant ;  Baboo  Girishchandra  Ghose.  Mullic*. 
Attorney  for  the  respondent :  Mr.  Thomas. 


[FULL  BENCH.] 


Before  Sir  Richard  Couch,  Kt.,  Ohief  Justice,  Mr.  Justice  Bayley,  Mr.  Justice 
Kemp,  Mr.  Justice  L.  S.  Jackson,  and  Mr.  Justice  Phear. 

ANAND  CHANDRA  PAL  (Dependant)  v.  PANCHILAL  SARMA. 

(Plain*!?*)* 

Official  Assignee— Vesting  Order-  Sale  in  Execution  of  Decree — Auction 

fmchaser—Priertiy  -Act  XXIII  of  1861,  s.  lb— Act  VIII  of  1859,  «a- 

221,  232,  240, 242>  and  3o I- Insolvent  Act  (11  f  12  Vid>,  e>  21),  ss.  Land   49 


18*0 
Sept  A2t 


In  September  1867  A.  obtained  a  decree  against  B»,  and  on  12th  January      See  also 
1868  caused  a  piece  Of  land  to  be  attached  in  execution.  On  1 7th  April  1868    15  B.  L.  R. 
it  was  sold  by  order  of  the  Zilla  Judge,  and  bought  by  C.  Before  this,  how-       ^1?Vi  13. 
ever,  the  judgment-debtor  B  had  filed  his  petition  in  the  Insolvent  Court  13  B»L.B.  207 
and  on  the  6th  March  1868  a  vesting  order  was  made.    On  24th  July  1868 
the  Official  Assignee  sold  the  premises  by  the  order  of  the  Insolvent  Court. 

The  purchaser  at  the  last  mentioned  sale  now  sued  to  recover  the  property 
from  the  purchaser  at  the  sale  in  execution  of  A.'s  decree* 

Held,~per  Couch,  C.  J.,  Baylky,  Kemp,  and  Jackson,  J  J., — that  the  vest- 
ing order  passed  the  property  to  the  Official  Assignee,  subject  to  being 
divested  by  a  sale  in  execution  of  the  decree ;  that  the  sale  in  execution  by 
order  of  the  Zilla  Judge  was  legal,  notwithstanding  the  vesting  order )  that 
the  purchaser  at  the  sale  in  execution  of  the  decree  acquired  a  good  title  to 
the  property*  and  the  purchaser  at  the  sale  by  order  of  the  Insolvent  Court 
had  no  right  to  recover  it  from  him.  The  attaching  creditor  had  a  right  to 
have  the  attached  property  sold,  and  the  money  realised  by  the  Bale  paid 
to  him. 

Per  Phear,  J,— The  jurisdiction  of  the  Zilla  Judge  to  order  the  sale  was 
not  affected  by  the  vesting  order ;  but  before  making  the  order  for  sale,  the 
Official  Assignee  shoul&be  heard ;  and  unless  special  reason  be  shown,upon 
the  Official  A  ssiguee's  application  the  execution  proceedings  should  be 
stayed  or  set  aside.  In  the  present  case  it  must  be  assumed  that  the  Judges 
made  the  order  for  sale  in  due  course,  and  consequently  that  sale  operated 
to  pass  the  property  out  of  the  hands  of  the  Official  Assignee  into  those  of 
the  auction-purchaser. 

The  question  in  this  case  was  referred  to  a  Full  Bench,  under 

*  Regular  Appeal,  No.  193  of  1 869,  from  a  decision  of  the  Subordintae 
Judge  of  tho  24-rergunnas,  dated  the  25th  May  186  . 
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1870        the  following  order  of  reference  by  L.  S.  Jackson  and  Glover,  JJ., 
who  stated  the  facts  on  which  the  question  referred  depended. 

Jacksoi*,   J. — I  think  this  case  must   go   to    a  Full  Bench. 
Paxchilal        rpj^   question  is  a  simple    one.     The   defendant  Iuderchaod 
Diigur  had  got  a  decree,  in  September  1867,  against  Tarachand 
and  others,    and   in  the  month  of  Magh  1274,  or  12th  January 
1868,  caused  a  piece  of  land  with  a  house  standing  on  it,  to  bo 
attached  with  a  view  to  sale  in  execution  of  his  decree,  and  it 
was  sold  accordingly  on  17th  April  by  order  of  the  Zilla  Judge 
and  bought  by  the  other  defendant,   Anand  Chandra  Pal.     In 
the  meantime  the  judgment-debtors  had  filed  their  petition  in 
the  Insolvent  Court,  and  a  vesting  order  was  made  on  the  6th 
March  1868. 

The  official  Assignee  af  terwards  sold  the  premises,  by  order  of 
the  Insolvent  Court,  on  the  24th  July  of  the  same  year.  The 
present  plaintiff  was  the  purchaser,  and  sues  to  recover  the 
property  from  the  purchaser  at  the  Zilla  Court's  sale. 

Does  the  vesting  order  prevail  over  the  previous  attachment 
made  after  decree,  so  as  to  give  the  plaintiff  a  better  title  than 
the  defendant  ? 

The  Court  below,  on  the  authority  of  Indra  Chandra  Dogar 
V.  Tarachand  Dogar  (I),  and  Bampersaud  v.  Callachund 
Doss  (2),  held  that  it  does,  and  .has  given  judgment  for  the 
plaintiff. 

But  the  same  point  (or  nearly  so)  was  very  carefully  consi- 
dered by  four  Judges  of  the  High  Court  at  Bombay,  in  Gamble 
V.  Bholagir  (3),  aud  it  was  there  unanimously  held  that  the 
attaching  creditors  who  had  obtained  warrants  in  execution, 
were  entitled  to  perference  over  the  Official  Assignee,  whose 
vesting  order  was  of  date  subsequent  to  such  warrants,  though 
before  sale. 

In  those  cases  there  had  been  attachments  previous  to  judg- 
ments, and  it  seems  to  have  been  argued  that  as  there  was  no 
re-seizure  by  the  Nazir,  the  property  was  merely  detained  under 
the  first  attachment,  and  it  seems  hardly  to  have  been  contended 

(1)  2  B.  L.  R.,  A.  C.,  61.  (3  2  Bom,  H.  C.  Rep.,  150. 

(2)  I  Ind.  Jur.,  X.  S.,  323;  S.  C,  on 
Appeal,  Id,  373. 
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that  the  Official  Assiguee  could  have  any  case  if  the  attachment        W° 
had  been  after  decree  and  previous  to  the  vesting  order.  Anand  Chan* 

The  Court,  however,  held  that  re*seizure  was  unnecessary,  and    DRAV 
that  the  sale  under  the  decree  prevailed.  Pa*chilaxi 

I  incline  to  think  that  those  cases  in  Bombay  were  rightly 
decided,  and  that  the  judgment  in  this  suit  ought  to  be  reversed, 
and  therefore  1  propose  to  send  the  case  before  a  Full  Bench. 

Glover,  J.— *I  adhere  to  the  opinion  I  expressed  in  the  case 
oilndra  Ghandra'Dogar  v.  Tarachand  Bog  or  (1),  a  case  which 
is  exactly  similar  to  the  present  one. 

I  have>  however,  no  objection  to  the  matter  being  referred  to  a 
Full  Bench,  and  I  therefore  concur  in  the  reference  proposed 
by  Mr.  Justice  Jackson. 

Mr.  Piffard  (Mr.  Paul  with  him)  for  the  appellant. 
Mr.  Woocbroffe  for  the  respondent. 

Before  the  argument  commenced,  CouCB,  0.  J.,  observed  that 
the  case  of  Gamble  v.  Bholagir  (2)  must  not  be  taken  as  in  » 
any  way  deciding  the  point  before  the  Court.  In  that  case  the 
point  now  in  question  had  not  been  argued.  He  was  one  of 
the  Judsres  who  had  decided  that  case  :  counsel  on  both  sides 
appeared  to  take  it  -for  granted  that  an  attachment  after  judg- 
ment would  bind  property  against  the  Official  Assignee,  but 
the  Court  had  not  decided  that  question. 

Mr.  Piffard, — Tlfe  Official  Assignee  merely  steps  into  the 
insolvents  shoes  and  takes  the  dominion  over  the  insolvent's 
estate  which  the  insolvent  himself  had,  together  with  a  certain 
limited  power  of  setting  aside  or  treatinge  as  null  certain  disposi- 
tions of  the  insolvent's  property  voluntarily  made  by  the  insol* 
vent  within  a  certain  period  before  his  insolvency.  The  Official 
Assignee  has  so  far  a  power  superior  to  that  of  the  insolvent 
that  he  cau  annul  alienations  of  property  made  fraudulently  by 
the  insolvent,  which  alienation  the  insolvent  himself  could  not 
annul  on  the  ground  of  his  own  fraud.  The  contention  on  the 
other  side  will  be  that  the  vesting  order  ipso  facto  puts  an  end 
to  the  attachment,  and    gives   to  the  Official  Assignee  dominion 

(j;  2  B.  L.  B.,  A.  C,  61.  (* )  2  Bom.  H.  0.  Bep.,  150. 
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1W0  over  property  which  had  been  taken  by  act  of  law  away  from 
Anand  Chak-  fa  insolvent  before  his  insolvency,  and  that  the  Official  Assignee 
v.  can  treat  as  null  and  void  what  should  be  taken  to  be  a  charge  on 
P^Umu^L  ^°  i1190^11^8  property  created  not  voluntarily,  but  in  invitum 
by  act  of  law.  Suoh.  appears  to  be  the  effect  of  a  series  of 
decisions  of  this  Court  and  of  a  recent  decision  of  the  High 
Court  at  Agra,  in  Sarhies  v.  llussamut  Bundho  Base  (1).  Bn* 
I  submit  that  all  these  decisions  are  erroneous,  and  rest  upon  a 
mistaken  principle  first  laid  down  by  Mr.  Justice  Fhear  in 
the  case  of  "Petumber  Mundle  v.  Cochrane  (2).  The  two  printtf 
pal  oases  following  these  decisions  are  Rampersaud  v.  Callachund 
Doss  (3),  and  Boy  Chunder  Boy  v.  Bampton  (4).  The  prin- 
ciple which  appears  to  be  laid  down  in  these  cases,  is  that  an 
attachment  is  something,  quite  different  in  its  effect  from  the 
old  writ  of  sequestration,  and  that  goods  under  attachment 
are  not  effected  by  any  sort  of  lien,  but  are  simply  in  custodia, 
legis  and  not  specially  for  the    benefit  of  the  attaching  creditor. 

But  this  principle  is  wrong,  and  the  distinction  drawn  in  Ram- 
persaud v.  Callachund  Doss  (3),  between  an  attachment  and  a 
A.  fa.  is  erroneous.  Section  81  of  Act  VIII  of  1859,  and  the 
following  sections  (particularly   81  and  84)  show  beyond  doubt, 

that  an  attachment  has  the   same  force  as  ajli./a.,  and  that  the 

only  difference  between  an  attachment  before  judgment,  and  a 
writ  of  sequestration  is  that  the  latter  could  be  used  so  as  to 
defeat  the  rights  even  of  bona  fids  judgment-creditor^  while  by 
section  89  the  rights  of  third  parties  are  saved  ;  but  it  is  absurd 
to  use  this  section  as  it  has  been  used  on  behalf  of  the  Official 
Assignee.  The  right  saved  are  rights  existing  at  the  time  of  the 
attachment,  not  rights  derived  in  any  way  from  the  defendant  sub- 
sequently to  the  attachment.  The  point,  which  I  think  is  sub- 
stantially the  point  before  the  Court,  was  first  decided  by  Mr. 
Justice  Macpherson,  in  an  ex  parte  case  referred  to  in  Ram- 
persaud Callachund  Doss  (3),  in  favor  of  the  view  which 
I  now  support,  that  an  attachment  before  judgment,  and  an 
attachment  after  judgement    are  equally  efficacious  against  the 

(1)  1  Allahabad  H.  0.  Eep.,Pt.  VL,  81.  (3)|1  Ind.  Jus.,  N.  S.,  325 ;  S.  C.,<m 

(2)  1  Ind.  Jur.,  N.  S.,  11  Appeal,  Id.,  373. 

(4)  2  Ind.  Jur.N.S.,188.     . 
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Official  Assignee  :  but  when  the  point  again  came  before  him  in       l^° 
Rampersaud  v.  Callachund  Does  (1),    Macpherson,    J,,  resiled  Anakd  Ohak. 
from  his  original   opinion,    and  followed  Petumber  Mundte  v.         99 
Cochrane  (2).     This  was  unfortunately  confirmed  on  appeal,  and  Panchilal 
followed  in  Boy  Chnmder  Boy  v»  BampUm  (8),  and  other  cases.        ***** 
The  opinion  expressed  by  Mr.  Justice  Norman  in  Bajchunder 
Boy  v.  Ieserchunder  Boy  (4),  is  correct,  although  it  was  subse- 
quently overruled.    Attachment  before  judgment  is,  like  a  writ 
of  sequestration,  a  penalty,   and,  as  in  the  case  of  sequestration, 
that  penalty  enures  to  the  benefit  of  the  particular  person  enforc-  * 
ing  it :  Smoult's  Rules  and  Orders,  pages  211,212,and  cases  there 
cited.    Reference  was  then  made  to  Sections  81,  84,  87,  237, 240, 
248, 257,  259,  260  of  Act  VIII  of  1859,  and  stress  laid  on  the 
circumstance  that  sequestration  before  judgment  was  not  dissolved 
by  insolvency — Doe  d.  WHanUm  v.  PaUologus  (5).     Similarly  a 
writ  otfi.fa.  in  the  hand  of  the  sheriff  is  not  made  ineffective  by 
insolvency — Giles  v.  Orover  (6)..    A  transfer  of  the  judgment- 
debtor's  property  to  the  Official  -Assignee  can  (except  as  stated 
in  the  beginning  of  the  argument)  have  no  greater  validity  than 
a  transfer  to  executors  and  administrators  after  the  death  of  a 
debtor. 

Section  49  of  the  Indian  Insolvent  Act  authorizes  the  Official 
Assignee  to  apply  uncertain  cases  to  stay  proceedings  in  execu- 
tion, and  gives  the  Court,  in  which  the  case  is  pending,  or  exeou-  ° 
tion  proceedings  are  being  taken,a  discretion  to  stay  proceedings 
accordingly.  This  section  could  have  no  force  in  the  mere  fact 
of  a  vesting  order  having  been  made  transferred  property  to 
the  Official  Assignee  discharged  from  attachment. 

The  following  cases  were  also  cited :— 0<fe*  v.  Woodward  (7),. 
Clerk  v.    Wither*  (8),    Bragner   v.  Langmead    (9),    Waghorne 
v.  Langmead  (10),  Calvert  v.  Tomlin  £11),  Samuel  v.  Duke  (12), 
Banken  v.   Earwood  (13),  Mohunt   Naunk  Buksh  v.  Koonumr 

(1)  1  Ind.  Jur.,  N.  S.,  825.  (8)  Ld.  Raym.,  1072. 

(2)  Id*  11.  *  (9;  7  T.  R.,  20. 

(3)  2Ind.  Jur.,  N-  S ,  188.  (10)  1 B.  £  P.,  571. 

(4)  Bourke,  139.  (11)  5  Bing.,  1 ;  8.  0.,  2  M.  &  P.,   1. 

(5)  Morton,  323.  (12)  3  M.  &  W.,  612. 

(G;  9  Bing.,  128.  (13)  10  Indf  Jur.,  0.  S-,  794. 

(V  Ld.  Biiym.,  850. 
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WO        Boy  (1),  Unnopoorna  Bassea  v.  Gunga  Narain  Paul  (2),  Kartick 

Aw  and  Chan-  Churn    Singh   v.    Oogaram    (3),    Eamdfta*  Mitter  v.  Kailas- 

v.  nath  Butt  (4),  Winter  v.  Gartner  (5),    Punchanun    Barmerjee 

Sarma,      v.  Hurrymohun  Sen  (6),  Woodland  v.    .F^ZZer  (7),  Oocirane  v. 

Hurrosoondurri  Debia  (8). 

Mr.  l^oodrq^e,  for  the  respondent,  relied  on  Sarkies  v.  Jfuwa- 
mw£  Bundho  Baee  (9),  Petumber  Mundle  v.  Cochrane  (10),  In  re 
Gocool  Doss  Soonderjee  (11),  Rampersaud  v.  Oallachund  Doss  (12), 
Boy  Chunder  Boy  v.  B  amp  ton  (13),  Cochrane  v.  Gladstone  Wylr 
lie  (14),  Indra  Chandra  Dogar  v.  Tarachand  Dogar  (15), 
and  contended  that  the  vesting  order  having  been  passed  before 
the  sale  in  execution  of  the  decree  of  the  Zilla  Judge  took 
place,  the  Official  Assignee  was  entitled  under  the  vesting  order 
to  possession  of  the  insolvent's  property,  even  though  it  had  been 
attached  in  execution  of  a  decree,  and  an  order  for  sale  in  execu- 
tion had  been  passed. 

The  opinions  of  the  learned  Judges  were  delivered  as  follows  :— 

Couch,  C.  J.  (after  stating  the  facts  and  the  question  referred, 
continued) — The  provisions  in  the  Indian  Insolvent  Act,  11  and 
12  Yict,  c.  21  as  to  the  vesting  of  the  estate  and  effects  of  the 
insolvent  in  the  Assignee  is  similar  to  the  provision  in  the 
#  English  Insolvent  Act,  1  and  2  Vict.;  c.  110,  and  there 
is  nothing  in  the  Indian  Act  which  can  give  to  the  Assignee 
under  it  a  greater  right  than  the  assignee  in  England  has. 
The  vesting  order  of  the  Insolvent  Debtors'  Court, ""  under 
section  37*  of  the  English  Act,  has  the  same  legal  operation 
as  the  assignment  to  the  provisional  assignee  had  for  which  it 
was  substituted.  Now,  Lord  St.  Leonards  in  In  re  Atkinson  (16). 
in  his  judgment  as  Lord  Qhancellor  says  : — 

Two  questions  arise    on  this    appeal  :  first,    whether    the 


ti  ri 


(1)  2  W.  R.,  62.  (9)  1  Allahabad  H.  0.  Rep.,  Pt.  VI.,  81» 

(2)  Id.,  296.  (10)  1  Ind.  Jur.  N.  S„  11.     t 

(3)  Id.,  Mia.,  48.  (11)  Id.,  327. 

(4)  4  B.  L.  R.,  A.  C„  20.  (12)  Id*  325. 

(5)  1  B.  L-  E.,  O.  C.,  79.  (13)  2  Ind.  Jnr.,  N.  S.,  188. 

(6)  1  Ind.  Jur„  N.  8,  408.  (14)  Id.,  837. 

(7)  11  A.  A  E.,  859.  (15)  2  B.  L.  B.,  A.  C,  61 
(8) «  Moore's  I.  A.,  609.  (16)  2  De  G.  M.  &  G.,  140. 
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u  title  of  -the  Assignee  in  insolvency  is  so  absolute  that  it  cannot       *&° 

€t  be  disturbed,  and  secondly,  what,  under  the    circumstances  as  Anakd  Chin- 

dba  Pal 

"  they  here  appear,  are  the  rights    of  the   Assignee  for  value.         v. 

It  may  be  considered  as  decided  that    the   Assignee    in    insol-  *Agfa^*L 

vency  represents  the  insolvent ;  he  stands  in  his  place  and  takes 

only  such  interest  as  he  can  give  and  subject  to    all  equities  by 

"  which  the  insolvent  is  bound.  It  has,  however,  been  contended 

u  that  the  effect  of  the  Act  is  so  to  vest  the  property  that  the  in- 

"  solvent  cannot  afterwards  divest  it  ;but  this  is  not  so,  for  there 

are  no  words  in  the  Act  giving  to  the   Assignee    any    higher 

interest  than  the  insolvent  himself  has :  the  Assignee  does  not 
"  therefore  take  so  as  not  t<j  be  subject  to  equities  as  administered 
"  in  this  Court." 

And  Lord  Westbury  in  moving  the  judgment  of  the  House  of 
Lords  in  Fleming  v.  Howden  (1)  says  : 

cl  The  right  of  trustee  under  a  sequestration  is  very  different 
"  from  the  right  of  a  singular  successor,  for  it  is  a  rule  common  to 
"  both  English  and  Scotch  Bankrupt  Law  that  the  trustee  or 
"  assignee  takes  the  property  of  the  bankrupt  subject  to  ail  the 
"  rights  and  equities  that  affected  it  at  the  time  of  the  bankruptcy. 
''  But  the  singular  successor  is  not  bound  by  a  trust  or    duty  of 

which  he  had  nopxotice.  The  trustee  under  a    sequestration  is 

in  the  same  position  as  a  gratituous  alienee.  He  takes  such* 
''  estate  or  interest  only  as  the  bankrupt  can  la wf  ally  convey.  So 
"  in  England  the  assignee  takes  such  interest  only  as  therbankrupt 
"•an  lawfully  depart  withal.  The  force  of  the  two  expressions  is 
"  the  same,  and  the  implied  conveyance  to  the  trustee  or  assignee 
"  ranks  no  higher  than  a  gratituous  alienation." 

No  higher  authorities  could  be  quoted  for  the  rule  which  is  to 
be  applied  in  any  case  where  it  is  necessary  to  determine  what 
is  the  right  of  an  Official  Assignee.  No  doubt,  as  it  was  argued, 
he  represents  the  creditors  and  is  a  trustee  for  them  ;  but  that 
cannot  give  him  a  greater  interest  in  the  property  than  the  in- 
solvent had.  It  appears  t^  me  that  in  the  decisions  in  the 
Indian  Courts  this  rule  ^ias  been  lost  sight  of,  and  the  question 
has  been  treated  as  if  it  were  whether  the    property   passed    to 

(1)  L.  R,  1  Scotch  App.,  882. 
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1870       the  Official  Assignee,  and  whether  any  charge  or  lien  upon  it  was 
Ahand  Chan-  created  by  the  attachment.  I  except  the  case  of  Gamble  v  Bho- 

MB  A      D  AT 

„.  lagir  (1),  where  the  point  was  not  raised,  and  it    was    assumed 

Panchilal    that  if  the  attachment  after  decree   was    complete   without  re- 
seizure  by  the    naeir,  the  execution    creditor    was    entitled  to 
preference,  as  regarded  the  attached  goods    over    the    Official 
Assignee.  I  think  the  question  before  us   must    be  decided  by 
considering  the  rule  laid  down  by  Lord  St.    Leonards  and  Lord 
Westbury  in  connection  with  the    provisions  of    the    Code   of 
Civil  Procedure.    At  the  most,  the  English  cases   upon  a  differ* 
ent  form  of  Procedure  in  executibn  can  only  assist  us  as    being 
analogous.    It  is  a  little  remarkable  that  although  the    English 
law  has  been  so  much  referred  to  in  considering   this  question, 
the  case    in  the  English  Court  which  is  most  applicable  to  it 
appears  to  have  been  the  least  noticed.    It  is    not  mentioned  in 
the  elaborate  judgment  of  the  High  Court  of  the    North    West 
Provinces,— Sar&e*  v.  Musmmut  Bundho   Baee  (2).  I  mean  the 
case  of  Woodland  r.  Fuller  (3).  There  a  writ  of/?. /a.  against  a 
person  was  lodged  with  the   deputy    of   the  sheriff   who    im- 
mediately issued  a  warrant  to  an   officer.    Afterwards,    on  the 
same  day,  a  vesting  order  was  made  by  the    Insolvent    Debtors 
Court  transferring  the  person's  estate,  and*  ^he  assignee   took 
« possession  of  his  property  tinder  it.    The  Sheriffs    officer    after* 
wards  seised  it,  and  it  was  held  by  the  Court  of  Queen's  Bench, 
that  the  seiaure  was  proper  ;  that  the  vesting   order  only  vested 
the  property  in  the  assignee  subject  to  the  right  of  the  execution 
creditor.    The  Court  entertained  no  doubt,  and    the   ease  is  an 
instance  of  the  application  of  the  rule,  that  the  assignee  takes 
the  property  subject  to  the  rights  and  equities  which  affected  it 
at  the  time  of  the  bankruptcy  or  insolvency.    But   as   I    have 
said,  the  question  must  be  answered  by  a  reference  to  the  Coda 
of  Civil  Procedure. 

By  Section  15  of  Act  XXIII  of  1861,  substituted  for  Sec- 
tion 215  of  Act  VIII  of  1859,  it  is  enacted  that,  "  if  the  appli- 
"  cation  for  execution  of  a  decree  be  admitted,  the  Court  shall 
"  order  execution  of  the  decree  according  to  the  nature  of  the  appli~ 

(1)  2  Bom.  H.  O.  Rep.,  150.  (8)  11  A.  &E.,859. 

(2)  1  Allahabad  fi.  C.  Bep.,  Ft  VI,  8L 
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cation."  Section  221  of  Act  VIII  of  1859,  says :  «  When  all      1870 


necessary  preliminary  measures  have  been  taken,   where  any  AhandChan- 
€i  snch  are  required,  the  Court,  unless  it  see  oause  to  the  con-    DB*  Pal 
u  trary,  shall  issue  the  proper  warrants  for  the  execution  of  the  Pawchiial 
C|  decree." 

Section  232  is  a  If  the  decree  be  for  money  and  the  amount 
"  thereof  is  to  be  levied  from  the  property  of  the  person  against 
"  whom  the  same  may  hate  been  pronounced,  the  Court,  shall 
"  cause  the  property  to  be  attached  in  the  manner  following,"  and  ' 
thereafter  the  different  modes  of  attachment  are  given.  Sec- 
tion 242  says :  "  In  all  cases  of  attachment  under  the  preceding 
<*  sections,  it  shall  be  competent  to  the  Court  at  any  time  during 
' f  the  attachment  to  direct  that  any  part  of  the  property  so  attached 
"  as  shall  consist  of  money  or  bank  notes  or  a  sufficent  part  thereof 

"  shall  be  paid  over  to  the  party  applying  for  execution  of  the 
''  decree,  or  that  any  part  of  the  property  so  attached  as  may  not 
"  consist  of  money  or  bank  notes  so  Jar  as  may  be  necessary  for 
"  the  satisfaction  of  the  decree,  shall  be  sold,  and  that  the  money 
"  which  mayibe  realized  by  such  Bale  or  a  sufficent  part  thereof 
"  shall  be  paid  to  such  party." 

Now,  it  is  a  rule,  that  when  a  statute  conf  rs  an  authority  to 
do  a  judicial  act  in  f,  certain  case,  it  is  imperative  on  those  so 
authorized  to  exercise  the  authority  when  the  case  arises,  and  its 
exercise  is  duly  applied  for  by  a  party  interested  and  having 
the  right  to  make  the  application.  This  has  been  often  decided, 
and  it  is  sufficenLJiO  quote  the  cases  of  Macdougall  v.  Pater* 
son  (1),  Crake  v.  rowel  (2),  and  Bowes  v.  Hope  Life  Insurance 
Company  (8).  In  those  oases  the  word  used  in  the  Statute  was 
'  may.9  According  to  this  rule, the  words  "  it  shall  be  competent 
to  the  Court"  in  Section  242  must  not  be  construed  as  giving  to 
the  Court  a  poWer  which  it  may  exercise  or  not  as  it  thinks  fit, 
but  as  obligatory  and  conferring  on  the  attaching  creditor  a  right 
to  have  the  attached  property  sold  and  the  money  realized  by 
the  sale  paid  to  him. 

Section  116,  which  provides  for  the  non-appearance  of  one  or 

more  of  several  plaintiffs,  is  an  instance  of  the  same  words  "  it 
(1)  11  C.  B.,  755.  (3)  11 H.  L.  0.,  389. 

(2>2B.&B.,  210. 
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1870 shall  be  competent  to  the  Court  "  being   obligatory,   and   bo   ie 

Awand  Chan-  section  97,  where,  if  the  plaintiff  satiafies  u  the  Court  that   there 
v.  "  are  sufficient  grounds  for  permiting  him  to  withdraw  from  the 

PSirmi.AL    "  8uit  witl1  lil>erty  to  bring  a  fresh  suit  for  the  same  matter,"  the 
Court  is  bound  to  grant  the  permission. 

In  several  sections  the  word  "  may  "  is  clearly  "obligatory,  for 
instauce— 84,  90, 101,  143,  and  the  first  part  of  102.  In  the  latter 
part  of  this  Section  the  words."  if  it  think  proper"  are  introduced 
after  "  may"  apparently  to  show  that  it  is  not  obligatory .  Sec- 
tion 351  is  another  instance  of  this,  the  words  there  being  €t  if  it 
think  right." . 

In  Section  92,  as  to  injunctions,  the  words  "  it  shall  be  lawful 
for  the  Court"  are  clearly  obligatory  when  a  proper  case  arises* 
It  would  be  contrary  to  the  whole  scope  of  the  Act  to  hold  .that 
by  an  attachment  after  decree  the  creditor  does  not  acquire  a 
right  to  have  the  property  ^  sold,  and  that  the  Court  may  arbi- 
trarily refuse  to  issue  the  order  for  sale* 

Section  240  appears  to  me  to  furnish  a  strong  argument 
against  the  Official  Assignee.  By  that  section  the  right  or  equity 
created  by  the  attachment  is  such  that  it  cannot  be  affected  by 
even  a  bond  fide  alienation  for  value  without  notice  of  it.  The  vest- 
ing order  ranks  no  higher  than  a  gratuitous  alienation,  and  it  can- 
not be  consistently  held  that  it  is  to  defeat  the  attachment  when 
an  alienation  for  value  is  not  allowed  to  do  so.  It  was  argued  that 
after  the  vesting  order,  the  property  cannot  be  jfld  as  that  of  the 
judgment-debtor,  as  it  has  passed  to  the  OfficiaFAssignee,  but  the 
answer  to  that  is  that  it  has  so  passed  subject  to  being  divested 
by  a  sale  in  execution  of  the  decree,  and  it  may  still  be  sold  as 
the  property  of  the  judgment-debtor.  In  this  case,  I  think,  the 
sale  on  the  17th  of  April  by  order  of  the  £illah  Judge  was 
legal  notwithstanding  the  vesting  order,  and  the  defendant 
Anand  Chandra  Pal  acquired  a  good  title  to  the  property  under 
it,  and  that  the  plaintiff  has  no  right  to  recover  it  from  him. 

Baylet,  Kemp,  and  Jackson,  J  J.,  concurred. 

Phear,  J. — Daring  the  argument  in  this  case,  both  sides 
seemingly  considered  that  decisions    given  by    me  in  two  former 
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cases— Betumher  Mundle  v,    Cochrane   (1),  Boy  Chunder  Boy  v.        IKro 
B  amp  ton  (2)  afford  material   support  to    the  position  which  the  -A-NAND  Chah« 
present  plaintiff  endeavours  to  maintain.  v. 

Judging  from  the  mode  in  which  those  decisions  have  been  ^Smju1 
used  both  herer  and  elsewhere,  I  cannot  help  thinking  that  their 
effect  has  been  in  some  degree  misunderstood^  and  that  an  ex- 
planation of  them  will  not  be  oat  of  place  now.  In  each  of  the 
cases  it  happened  that  the  *  contest  turned  solely  on  the  imme- 
diate proprietary  rights  of  the  parties,  whatever  those  were,  in 
the  subject  attached  at  a  time  when  a  vesting  order  had  been 
made  by  the  Insolvent  Court  after  attachment  (under  different 
circumstances  in  the  two  cases)  and  when  a  sale  had  not  taken 
place  nor  even  an  order  for  sale  passed. 

The  material  fact  of  the  firsts  cse  were  as  follows.  A  suit 
was  pending  before  the  High  Court  in  which  before  decree  cer- 
tain property  had,  at  the  instance  of  the  plaintiff,  been  attached 
as  being  the  property  of  the  defendant.  After  the  date  of.  this 
attachment,  and  also  before  decree,  an  order  of  the  Insolvent 
Court  was  made  by  which  all  the  property  of  the  defendant 
vested  in  the  Official  Assignee.  The  Official  Assignee  thereupon 
claimed  the  attached  "property  under  the  provisions  of  Section  86 
of  the  Civil  Procedure  Code,  and  succeeded  in  getting  the 
attachment  removed  and  the  property  handed  over  to  him.  The 
plaintiff  then  proceeded  tS  trial,  and  having  obtained  a  decree 
without  taking  any  proceedings  in  execution  either  by  re-attaching 
the  property  or  otl4frwise,brought  a  regular  suit  against  the  Official 
Assignee  for  the  purpose  of  asserting  .a  right  of  some  sort  to  the 
property  solely  upon  the  foundation  of  the  original  attachment. 
The  Court  in  giving  judgment  remarked  upon  thcpaculiarly  in- 
definite character  of  the  right  put  forward  by  the  plaintiff,  and 
it.  dismissed  the  plaintiff's  suit  on  the  ground  that  an  attach- 
ment effected  before  decree  did  not  alone  create  in  favor  of  the 
plaintiff  any  such  definite   lien    or  charge  on  the  property  in  the 

hands    of    the    Official   Assignee    as   could    be  relized  in  a  se- 
parate suit. 

In  the  second  case,  namely,in  Boy  Chunder  Boy  v.  Bampton  (2) 

(1)  1,  Ind.  Jur,N.  8, 1 1.  (2)2  Ind.  Jur.,  N.  S.f  18a 
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l*1°       money  due  to  the  judgemnt-debtor    in  the  hands  of  the  Adminis- 

-tot and  Chin-  tra tor-General  was  attached  by  the    High  .Court  in  execution  of 
d*a  Pal  jo 

v.  a  decree  passed  by    itself,    and    afterwards    before  any  further 

€aru a.     steps  were  taken  to  obtain    execution  the  judgement-debtor  filed 

his  petition  in  the  Insolvent  Court,    and  the  usual  vesting  order 

was  made  thereon.  In  this  state  of  things  the  judgement-creditor 

applied  to  the  High    Court  for    execution    of  his  decree  by  the 

payment  over  to  him  of  the  monies    attached,  insisting    that  the 

attachment  had  given  him  a  right  to  them  in  the  shape  of  a  lien 

or  charge  npon  them  for    the  amount    of  his  decree.     The  only 

contested  question  before  the  Court    was,    as    the    Court  itself 

stated  it,  whether  the  assets,  at  the  time  when    by   virtue  of  the 

vesting  order  they  passed  into  the  hands  of  the  Official  Assignee, 

.carried  with  them  an  existing  liability    to    be  sold  in  execution 

of  the  decree  far  which    they   were    attached,  in  priority  to  the 

rights  of  the  Official  Assignee  as  representing  the  general  body 

«yf  creditors.     The  Court    answered    this   question  in  the  nega~ 

.tiv.-e  «tnd  after  holding  that  the    execution   proceedings  had  not 

gone  far  enough  to  yield    the    judgment-creditor  any  such  right 

as  wonldbind  the  property   in    the  hands  of  a  bona  fide  alienee, 

it  expressed  the  opinion  on  the    particular  facts  of  the  case  that 

there  was  no  hardship  in    the    judgment  -creditor  being  placed 

on  the  same  footing  as  all  the    other    creditors.     Accordingly  it 

refused  the  judgment-credi tor's  application  for  an  order  for  sale, 

or  rather  its  equivalent,  an  order    for    transfer  of  the  money,  as 

it  well    might   in    exercise   of  the   discretion  reposed  io  it  by 

section  49  of  the  Insolvent  Act. 

The  footing  upon  which  the  decision  of  the  Court  in  each  of 
these  cases  rested,  may  be  thus  stated,  namely,  that  the  attach- 
ment, whether  effected  in  the  course  of  the  suit  before  decree 
as  in  the  first  case,  or  in  the  execution  proceedings  after  the 
decree  as  in  the  second  case,  did  not  of  itself  alone  create  in 
favor  oithe  attacher  any  lien  or  other  proprietary  interest  in 
the  property  attached,  and,  after  the  able  discussion  of  all  the 
authorities  bearing  upon  the  point  which  has  taken  place  before 
us  1  see  no  reason  now  for  altering  this  statement  of  the  law 
or  for  thinking  that  those  cases   were    in   any    degree  wrongly 

decided. 
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It  appears  to  me,  howdver,  that  the  rights  of  tho  parties  to i0   t 

the  present  suit  lie  entirely  outside  the  scope  of  those  decisions.  AjJ£ap2**' 
The  defendant  founds  his  claim  to  be  the  owner  of  the  land  and  v. 

house,  for  which  the  plaintiff  sues,  upon  the  title  of  a  sale  made  PAWg^£* 
to  him  by  the  Civil  Court  in  the  execution  proceedings  of  a  certain 
suit  between  other  parties.  The  land  and  house,  when  attached 
in  the  course  of  those  proceedings  were  the  property  of  the  judg- 
ment-debtor, but  before  the  sale  took  place  a  vesting  order  of  the 
Insolvent  Court  transferred  the  property  to  the  Official  Assignee. 
Under  these  circumstances  we  are  not  called  upon  to-  consider 
whether  or  not  the  factum  of  an-  attachment  gives  the*  judgment- 
crediter  a  fight  of  lien  which,  the-  Court  executing-  the  decree 
is  bound  to  enforce  without  regard  to  the  occurrence  of  insol- 
vency :  but  the  material  question  before  us  is  substantially  this, 
namely,  did  the  Civil  Court,  at  the  time  of  making  the  Bale  on 
the  facts  of  the,  case  referred'  to  us,  possess  the  power  of"  selling- 
which  it  affected  to  exercise,  notwithstanding  the  'previous  alie- 
nation of  the  property  to  the  Official  Assignee.  I  think  a  little 
consideration  will  show  that  the  answer  to  this  question  does  not 
hinge  upon  the*  nature  of  the  action,  if  any;  which  attachment 
may  hare  upon*  the  proprietary  rights  of  any  oneon  the-subjeet 
which  is  attached.. 

I  will  endeavor  shortly  to- explain* the  modem  which  the  mat- 
ter presents  itself  to  my  mini  When  in  any  ordinary  money  suit, 
the- property  of  tho  defendant  i»  attached' before  decree,, it  seems 
dear  to  me  that  that  property  dbes  not-  thereby  become  any 
dement  in  the  lis  pendens*  But  when  a  decree*  or  order  has 
been  passed  in  tho  suit*  and  the  judgment^creditor,  by  way  of 
proceeding  to  obtain  execution  thereof,  asks  the  Court  to  attach 
specified  property  of  the-  judgment  debtor,  the  case  is  wholly 
changed  in  this  respect  r  the*  judgment-creditor  by  that  step  sets 
up.  a  right  to  have  his*  claim  satisfied  out  of  that  particular  pro., 
periy,  and,  if  the  attachment  so  sought  be  made,  thenceforward 
the  attached  property,,  so  far  as  tho  purposes  of  the  execution 
are  concerned,  constitutes  the  substantial  subject  of  suit  between 
the  parties.  Now,  if  we  snppose  for  the  moment  that  the  pro- 
perty, instead  of  having-  thus  become  the  subject  of  litigation, 
between  the  parties  in  the  execution  stage  of  a  suit  for  money 
had  been  the  original  subject  of  the  suit,  and.  if,,  during  the- 
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wa  Pai,  "  to,  then  no  doubt,  upon  principles  of  public  expediency  which, 
p  v-  are  acknoledged  iu  all  our  Court*,  the  alienee  would  be 
Babma.  held  to  take  with  express  notice  of  the  suit  and  wonld  be  bound 
by  the  decree  therein,  though  not  himself  a  party  thereto  ;  but 
I  understand  the  operation  of  this  doctrine  to  be  limited  to  the 
actual  subject  of  the  suit  itself  ;  it  does  dot  extend  to  collateral 
proceedings,  and,  even  as  regards  the  subject  of  suit,  loses  its 
force  when  the  alienation  is  involuntary.  Thus,  for  instance,  in 
the  English  Court  of  Chancery  in  the  event  of  a  defendant  in  a 
suit  becoming  bankrupt,  the  plaintiff  can  only  effectively  proceed 
with  the  suit  by  making  the  assignee  a  party.  Going  back 
then  from  this  point  to  that  subsidiary  suit  against  the  property 
of  the  judgment-debtor,  which  for  convenience1  sake  T  take  the 
proceedings  in  execution  of  a  money  decree  to  constitute,  I  think 
the  general  principle,  namely,  the  principle  that  ordinarily  a 
decree  of  the  Court  only  binds  the ,  parties  to  the  suit  is  here 
unaffected  by  the  doctrine  which  I  have  mentioned,  and  therefore 
would,  apart  from  legislative  enactment,  prevent  what  I  may 
term  the  execution  suit  from  being  infructuous  in  regard  to  so 
much  of  its  subject  as  might  be  aliened  during  its  pendency  until 
at  least  the  alienee  should  be  brought  within  its  scope  by  being* 
made  a  party.  In  England  where  the  execution  proceeding  is 
nothing  more  than  the  aot  of  suing  out  the  writ  and  placing  it 
in  the  hand  of  the  Sheriff,  there  is  littfo  risk  of  its  being  defeat- 
ed by  an  alienation  during  its  pendency.  Bftt  in  this  country 
the  case  is  different.  Uunder  the  Code  which  governs  procedure 
here  the  proceedings  necessary  to  obtain  execution  of  a  decree  of 
Court  commonly  rival,  in  length  and  complexity,  the  proceedings 
of  the  suit  before  decree,  and  not  seldom  greatly  exceed  them  in 
these  respects.  The  legislature  has  accordingly  though*  fit  to 
provide  against  fraud  of  vexatious  conduct  on  the  part  of  the  jndg- 
ment-debtor  towards  his  judgment-oreditor  pending  the  execution 
proceedings,  by  the  enactment  of  Section  240  of  Act  VI 1 1  of  1859. 
At  one  time  there  was  some  difference  of  opinion  relative  to  the 
exact  operation  of  this  section,  but  it  is  now  settled  by  a  decision 
of  the  Full  Bench  (1),  as  I  understand  it,  that  thle  effect  Of  the 

(1)  2  B.  L.  R.,  F.  B„  49. 
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section  is  precisely  tile  same  with  regard  to  alienations  effected       1870 
pending  the  execution  proceedings  as  that  of  the   rule   of    law  Anand  Chak» 
which   I  flrst  referred  to  relative  to   alienations  of  the  subject      "^ 
of  snifc  made  during  the  snit  itself.  The  section  does  neither  more  Paxchilu, 
nor  less  than  bind  the  alienee  in  the  cases  to  which  it  applies  by 
the  order  of  sale  which  may  be  made  by  the  Court  after  alienation 
notwithstanding  that  he,  the  alienee,  be  not  a  party  to    the  pro- 
ceedings. 

.  In  my  view,  then  a  judgment-creditor,  when  he  attaches  specific 
property  of  his  judgment-debtor  in  execution  of  a  money  decree, 
may,  with  convenience,  be  regarded  as  having  instituted  a  suit  or 
rather  as  having  converted  the  original  suit  against  his  judgment- 
debtor  into  a  suit  in  respect  of  that  property,  and   this    suit,    if 
successful,  will  terminate  in  a  decision  in  rem  in  the  shape  of  an 
order  for  sale  :  if  during  this  suit  before  the   order    for    sale  an 
alienation  be  effected  which  does  not  fall  within  the    operation 
of  section  240,  the  judgment-creditor  can  only  pursue  his  claim 
against  the  property  in  the  hands    of    the   alienee    by    making 
the  alienee  a  party  to  the    suit    On    the   other    hand,    if    the 
alienation  be  such  that  it  is  covered  by   section    240,  it  may  be 
entirely  disregarded.     To  use  the  words  of  the    Master    of  the 
Rolls  in  the  Bisojip  of  Winchester  v.  Paine  (1)  (and  I  quote  these 
words  because  I  think  they  precisely  represent  the  effect  of  the 
Full  Bench  decision  to  which  I  have  referred)  :  "  The  litigating 
"  parties  are  exempted  from  the  necessity  of  taking  notice    of  a 
"  title  so  acquired.  As  to  them,  it  is  as  if  no  such  title  existed." 
I  come  now  to  the  enquiry,  is  the    alienation  which  is  effected 
by  the  force  of  tlje  vesting  order  of  the  Insolvent  Court  within  the 
words  of  section  240  ?  Is  it  such  a  private  alienation  as  is  there 
spoken  of  ?  I  think  not.  Clearly,  the  Legislature,  by  the  use  of 
the  word  t(  private,"  intended  something  in  the  way  of  a  limiting 
or  qualifying  character.  "  Private  alienation'1  must  mean  some- 
thing short  of  all  alienations  whatever.     In  the  repealed  Regula- 
tion, from  which  section  240  is  taken,  private  alienation  is  opposed 
to  alienation  by  auction  sale,  and  I  apprehend  that  at  the  date  of 
that  Regulation  the  words  "auction  sale"  referred  to  a  sale  effected 

(1)  11  Ye«.,  197 
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1870       under  some  power  of  selling  paramount    to    the    owner's    will. 

AwANnCaAN-  In  my  opinion,  private  alienation  means    alienation    voluntarily 
dra  pal     effecfce<i  by  the  owner  in  exercise  of    his    ordinary    powers    of 

Pa.nchu.al    ownership.     This,  the  alienation  which  is  brought  about  by  the 
vesting  order,  is  not.     It  may  no  doubt  be  said  to  proceed  from 
the  will  of  the  owner,  when  it  is  the  consequence  of  a    petition 
of  insolvency  presented  by  him.    Bat  in  the  same    way   a    sale 
mad  •  by  the  Collector  for  default  of  payment    of    Government 
revenue  in  cases  where  the   default  is    wilful    (and    such    cases 
certainly  occur)  would  be  voluntary  on  the  part  of  the  defaulter"; 
and  if  the  intention  of  the  owner  that  the  alienation   should  take 
place  is  enough  to  render  the  Alienation  private  within  the  mean- 
ing of  section  240,  such  a  sale  would  be  voided  by   that    section 
as  against  a  previous  attaching  creditor ;  but  I  think  no  one  would 
be  bold  enough  to  argue  that  it  is  so.     It    seems  to    me    that 
the  alienation  caused  by  the  vesting  order  is  an  alienation  affect 
ed  by  ope>  ation  of  law  for  the  benefit  of  all  the  owner's  creditors 
upon  the  happening  of  certain  events,  and  that  its  character    is 
in  no  wise  altered  by  the  circumstance  that  jin    one-   alternative 
the  principal  event  is  a  voluntary  act  of  the  insolvent   himself. 
It  follows,  according  to  the  views  which  I  have   endeavoured  to 
express,  that  when  a  vesting  order  is  made  relative  to  the    pro- 
perty of  a  judgment-debtor  after  attachment  in    execution   ©f  a 
decree  and  before  order  for  sale,  the  judgment-creditor,,  in  order 
to  pursue  his  claim  against  the  attached  property,   must  make 
the  Official  Assignee  party  to  the  proceedings*  If  he  does  so,  he 
has,  I  think,  with  a  qualification  which  I  will  presently  mention, 
the  same  right  as  against  the  Official  Assignee  to  have  the  attach- 
ed property  sold  as  he  had  before  the  vesting*  order   against  bis 

judgment-debtor.  I  have  never  doubted  that,  apart  from  the 
equitable  considerations  introduced  by  the  Insolvent  Act,  the 
Official  Assignee,  by  virtue  of  the  vesting  ordfer>takes  the  property 
of  the  judgment-debtor  simply  ua  the  judgment-debtor  himself 
held  it-  Indeed  I  expressly  stated  in  the  case  of  Petumber 
■  Mundh  v.  Cochran*  (1)  that  he  takes  it  subject  to.  the  same  equi- 
ties as  those  to  which  it  was.  subject  in  the  hands  of  the  insol- 
vent. And  it  is  therefore  much  satisfaction  to  me    to   fipfl  that 

(1)  1  Ind.  Jut.,  N  S..    11. 
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this  doctrine  has  recently,  since  the  case  of  Petumber  bundle  v.        1870 
Cochrane  (1),  been  forcibly  enunciated  by  so  eminent  an  author-  Anand  Chak- 
ity  as  Lord  Westbury  in  Fleming  v.  Howden  (2J.    The  vesting     D*t.  AL 
order  simply  transfers  the  property  from  the  one  person  to  the   Pa-*chi&al 

J3A*»Ja  Jk* 

other,  and  therefore  does  not  deprive  the  attaching  Court  of  juris- 
diction in  due  course  of  proceeding  and  in  proper  exercise  of  its 
judicial  discretion  to  order  the  sale  of  the  attached  property. 
Bat  when  the  Court  is  asked  to  order   the  sale  of  the  property 
after  it  has  been  thus    transferred   to  the    Official    Assignee, 
and  when    it  has  the  Official  Assignee  properly  before  it,  then 
comes  into  play  the  qualification  which  I  conceive  to  be  effected 
by  the  insolvency  in  the  right  of  the  judgment-creditor  to  pursue 
the  property, — namely,  that  this  right  of  his  against  his  debtor, 
however  it  may  be  designated,  ought  not  to  be  allowed  to  defeat 
the  policy  of  the  Insolvent  Act.    It  is  not  neeessaiy  for  me  now 
to  discuss  this  particular  topic  further.     I  will  only  add  that 
when  sitting  on   the  other  side  of  this  Court  in  the  exercise  of 
its  original  civil    jurisdiction,  I    have    invariably    considered 
myself  bound,  on  the  application  of  the  Official  Assignee, to  stay 
or  set  aside  execution  proceedings  and  to  allow  him  to  take  the 
judgment-debtor's  attached  assets,  unless  special  reason  for  a 
contrary  course  has  been  shown.     I  have  always  understood  the 
policy  of  the  Iusolvent  Act  to  be  that  all  the  creditors  alike, 
irrespective  of  their  individual  priorities  or  diligence,  should  be 
paid  rateably,  the  Act  in  this  respect  differing  notably  from  the 
Winding-up-acts  ;  and  it  has  appeared  to  me  that  the  discretion 
vested  in  the  Civil  Courts   by  section  49  of  the  Insolvent  Act 
was  bestowed  upon  those  Courts  in  order  that  it  should  be  exer- 
cised in  furtherance  of  the  purposes  of  the  Act.     Of  course  the 
equities  of  tbe  Insolvent  Act  rest  upon  the  assumption  that  there 
is  real  insolvency,  and  that  there  are  assets  to  administer.    If, 
therefore  in  any  given  case  the  Civil  Court  has  reason  to  believe 
that  the  insolvency  proceedings  art   fictitious  and  instituted  by 
the  judgment-debtor   himself  for    the  purpose  of  harassing  or 
defrauding  his  creditor,  that  Court  would  be  right  in  refusing  to 
stay  execution  at  the  instance  of  the  Official  Assignee. 
(  )  1  Ind.  Jur.,  N.  S.>  11.  (2)  L.  B.,  I  Scotch  App.,  382. 
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two  On  the  caae  which  is  stated  to  us  iu  this  reference,  I  must 

Aw£ND£a4H" assume  that  the  proceedings  of  the  Zilla  Judge  were  regular. 
*'•  I  do  not  think  that  the  vesting  order    made  by  the  Insolvent 

fcUuji*.  Court  affected  his  jurisdiction  to  continue  the  execution  proceed- 
ings aud  to  order  the  sale  of  the  attached  property,  if  iu  the  due 
exercise  of  his  judicial  discretion  he  .thought  fit  to  do  so.  It  is 
not  expressly  said  that  he  had  the  Official  Assignee  before  the 
Court  after  the  transfer  of  property  effected  by  jthe  vesting 
order  and  before  making  the  sale,  but  I  cannot  suppose  that  he 
omitted  this  step,  and  indeed  it  seemed  to  be  admitted  in  the 
argument  that  the  Official  Assignee  had  been  heard  in  the  Zilla 
Court.  It  is  not  our  concern  to  enquire  whether  or  not  the  Judge 
might  with  propriety  have  stayed  the  execution  proceedings ;  wo 
must  take  it  that  he  did  in  fact  order  the  sale  in  due  course,and 
I  think,  consequently,  that  that  sale  operated  to  pass  the  property 
out  of  thp  hands  of  the  Official  Assignee  into  those  of  the  pur  - 
chaser-defendant,  and  that  the  Official  Assignee  was  thus  left 
without  anything  to  sell  to  the  plaintiff. 

Before  Sir  Bichard  Couch,  Et,  Chwf  Justice,  Mr.  Justice  Kemp,  Mr.  Justise 
L.  S.  Jackson,  Mr.  Justice  Phear,  and  Mr.  Justice  MUter. 

BADHA  PYVRI  DEBI   CHOWDHRAIN  ahd  oThbus  (Plaintiffs)  r. 
May  16.  NABIN  CHANDRA  CHOWDHRY  (Dsnshdant)* 


Act  VIII  o/1859,  s.  230— Evidence— Title  -Possession. 

See  also    -     On  an  application  under  section  230, 4  ct  VIII  of  1859,  in  the  investigation 
ll  B.L.R.  239.  of  tlie  matter  in  dispute,  the  Court  may  go  into  the  question  of  title.    It  is 

open  to  the  applicant  to  give  evidence  of  title  beyond  mere  possession,  and 
the  decree-holder  may  prove  his  title  to  the  property. 

Ons  Nabiu  Chandra  Cliowdhry  obtained  a  decree  against  the 
Government  for  possession  of  certain  fisheries,  and.  in  execution 
of  his  decree  he  obtained  possession  of  them.  The  plaintiffs  in 
the  several  cases  applied  to  the  Court,  under  section  230  of  Act 
VIII  of  1859,  stating  that  they  bad  severally  been  in  possession 
of  the  said  fisheries  ;  that  the  fisheries  belonged  to  them  ;  that 

*  Regular  Appeals,  Kos.  182, 184, 189  and  213  of  1668,  from  a  decree  of  the 
Judge  ef  Rungpore,  dated  the  10th  December  1868. 
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ttiev  were  not  parties  to  the  snit  in  which  the  decree  was  pa  ssod. .^° 

J  *  ,  A  Badha  Pyaw 

and  praying  to  be  restored  to  possession.  Dem  chow- 

The  Judge  found  that  there  were  conflicting  claims  regarding      DH*ANI 

the  fisheries  in  dispute,  and    dismissed  all  the  suits,  leaving  the     ckawmia 
several  plaintiffs  to  their  remedy  by  suit*  Chowdhby. 

On  appeal,  the  High  Court  (Norman  and  E.  Jackson,  JJ.) 
remanded  the  several  cases  for  trial  of  the  following  issues  in 
each : 

Was  the  claimant  really  and  bond  fide  in  possession  of  tha 
fisheries  claimed,  at  the  time  of  the  execution  of  the  decree  ? 

Was  he  dispossessed  by  the  decree-holder  in  execution  of  the 
decree  ? 

On  remand,  the  Judge  passed  decrees  in  favor  of  the'plaintiffs 
in  cases  Nos.  182>  184,  and  213,  and  dismissed  the  case  No.  198. 

Objections  were  filed  to  the  several  findings  of  the  Judge. 

The  appeal  in  case  No.  198  came  on  for  hearing  before  a  Divi- 
sion Bench  {Norman  and  E.  Jackson,  JJ.)  On  account  of  the 
conflicting  decisions  in  Nujender  Ohunder  Ghose  v.  Ram  Cornul 
Mundul  (1),  Mahomed  Ausur,  v.  ProTcash  Chunder  Sha  (2),  Ajoo 
Khanv.  KistoPershad  Lahoory(3),  their  Lordships  referred 
the  following  questions  for  the  decision  of  a  Pall  Bench,  viz. : 

"  Whether  a  person,  who  has  been  dispossessed  of  land  or 
fisheries  in  execution  of  a  decree  against  a  third  person  to  which 
he  is  no  party,  is  bound  to  prove  anything  more  than  that  he 
was  really  and  band  fide  in  possession,  and  dispossessed  in  execu- 
tion of  such  decree  ? 

€t  Whether  the  decree-holder  can  put  the  plaintiff  to  proof  of 
his  title,  or,  on  an  application  numbe  red  and  registered  as  a  suit 
under  section  230,  in  answer  to  and  not  merely  as  controverting 
the  plaintiff's  evidence  of  possession,  can  go  into  evidence  of 
title  himself  ?" 

Baboo  Srinath  Das  for  the  appellants. 

Baboos  Aushutash    Chatterjee  and  Hahini  Mohan  Boy  for  the 
respondents. 
(I)  3  W.  B.,  213.  (3)  8  W.  B.,  477. 

(2)8W>B.,8. 
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MM       *Fhe  following  wore  the  opinions  of  the  Pull  Bench  :— 

DmiChow-  Couch,  0,  J. — We  must  endeavour  to  collect  the  intention 
dhbani  0f  ^e  Legislature  in  section  230  from  the  language  which  they 
Nabin      have  tised*    It  appears  to  tee  that,  looking  to  that  language,  the 

Chowdhby,  title  may  be  gone  into  in  an  Application  tinder  that  section. 
The  section  provides  for  the  case  where  a  party  in  a  suit  for  the 
recovery  of  immoveable  property  has  obtained  a  decree,  and  the 
decree  is  about  to  be  executed.  It  says  that, "  if  any  person,  other 
"than  the  defendant,  shall  be  dispossessed  of  any  land  or  other 
"  immoveable  property  in  execution  of  a  decree,  and  such  person 
"  shall  dispute  the  right  of  the  decree-holder  to  dispossess  him  of 
*'  such  property  under  the  decree,  on  the  ground  that  the  properly 
u  was  bond  fide  in  his  possession  on  his  own  account  or  on  account 
• "  of  some  other  person  than  the  defendant,  and  that  it  was  not 
"  included  in  the  decree,  or,  if  included  in  the  decree,  that  he  was 
"  not  a  party  to  the  suit  in  which  the  decree  was  passed,  he  may 
"  apply  to  the  Court  within  one  month  from  the  date  of  such  dia- 
"  possession;  and  if,  after  examining  the  applicant,  it  shall  appear 
.'*  to  the  Court  that  there  is  probable  cause  for  making  the  appli- 
"  cation,  the  application  shall  be  numbered  and  registered  as  a  suit 
"  between  the  applicant  as  plaintiff  and  the  decree-holder  as  defend* 
"  ant."  Then  it  says  what  is  to  be  done!— namely,  that  "  the  Court 
"  shall  proceed  to  investigate  the  matter  in  dispute/1  Now  what  is 
the  matter  in  dispute  f  I  think  that  the  matter  in  dispute  is  the 
.  right  of  the  decree-holder  to  dispossess  the  applicant  of  the 
property  under  the  decree,  and  the  subsequent  words  which  state 
the  grounds  upon  which  the  applicant  may  come  to  the  Court  do 
not  restrict  the  meaning  of  those  words,  but  are  intended  to  show 
the  cases  in  which  the  applicant  is  entitled  to  come  to  the  Court. 
Unless  he  can  show  that  he  was  bond  fide  in  possession  on  his 
own  account  or  on  account  of  some  other  person,  he  has  no  right 
to  apply  to  the  Court,  but  if  he  can  show  that,  and  if  the  Court 
is  satisfied  that  there  was  probable  cause  for  his  application >  the 
Court  may  receive  it  and  proceed  to  investigate  the  matter ;  but 
still  the  matter  in  dispute  appear*  to  me  to  be  the  right  of  the 
decree-holder  to  dispossess  him.  So  far,  then,  I  think  that  there 
is  nothing  in  this  section  to  show  that  the  matter  to  be  tried 
was  limited  merely    to    the    question   of  possession  ;  but  then 
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we  oome  to  the  words   that  the    Court    "  is  to  investigate  the       1&7Q 
u  matter  in-  the  same-  manner  and  with  the  likp  powers  as  if  a  suit  ^r^A0HYA,a 
u  for  the- property  had  been  ioatifcutedby theapplicant  against  the     dheasi 
u  decree-holder;"  Now,  if  a  suit  for  the  property  had  been  institut-      nabiw 
ed  by  the  applicant  againsfrthe  decree-holder,  instead  of  having  q^owShry. 
been  instituted  by  the  decree-holderagainst  someotherperson,  the 
title  would  have  been  gone  into*    A   suit'  instituted  to  recover 
the  property^  and  not  to  recover  merely  the  possession,  is  a  suit  ia 
which  there  would  have  been  an  enquiry  into  the  title.    Lookup- 
then  at  these- words,  it  appears  to  me  that  we  may  collect  that  it 
was  the  intention  of  the  Legislature,  in  a   case  of  this  kind,  that 

if  the  Court  should  be  satisfied  that  there  was  a  probable  ground' 
for  the  application,, the  title-should  be  tried  between  the  parties ;, 
^nd  the  mode  of  proceeding  provided   is  that  the  applicant  may 
come  in  and  show  that  he   was    really  entitled  to  the  property! . 
and  that  the  decree  obtained  by  the  decree-holder  for  the  recovery 
o£  it  was  obtained  against  the  wrong  person,  and  was  not  binding  - 
in  any.  way  upon   the   applicant. .    This  construction  appears  to  < 
me  to  be  somewhat   strengthened  by   the    words  of  section  231, _ 
which  [says  thafcno  future  suits  "  shall  be  entertained  in  any  Court 
•'  between  the  same  party  or   parties   claiming   under  them  in 
u  respect  of  the  same  cause  of  action.19    The  cause  of  action  in  & 
suit  for   the  recovery    of  property  under  section  230  would  be* 
the  dispossession  under    the    decree.  It  may    certainly  be  that 
the  applicant  might  show   that   there  was  a  dispossession  of  the  • 
property  at  some  other  time,  and  possibly  in  that  way  he  might 
escape  from  being  bound  by  section    231 ;  but  it  appears  to  me- 
that  the  Legislature  using   the  words  "in   respect  of  the  same- 
oause  of  action"  really  contemplated'  the    case   of  the  applicant 
asserting  his  title  to  the*  property,,  saying  that  he  has  been  dis- 
possessed of  it,  and  that  it    was    his,  and  bringing  a  suit  for  the- 
recovery  of  it ;  and  that  they  intended'  to  treat  the  proceedings 
nnder  section  280;  as   if   the   applicant    had  brought  a  suit.    I 
cannot  say  that  the  language  of  the  section  is  as  clear  as  it- 
might  be,  but  it  appears  to  me  that  it  may  fairly  be   collected 
from  the  language  used  that  that  was  the  intention  of  the  Legis- 
lature.   Then  we  must  apply  that  construction  to  the  questions 
which  ha^e  been  put  to  us,  and  which   perhaps   require  to  be- 
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-  answered  in  some  special  manner.  The  first  question  is  t€  whether 


^kwAChow^  a  Person  wn0  nas  ^een  dispossessed  of  land  or  fisheries  in  execution 
dhrani  of  a  decree  against  a  third  person,  not  a  party  to  the  case,  is 
Nabin  bound  to  prove  anything  more  than  that  he  was  really  and 
ChHwdDR  t  0<m^fi^e  *n  possession,  and  dispossessed  in  execution  of  the 
decree."  Now  it  does  not  follow  from  the  Court  having  the 
power  to  go  into  the  question  of  title,  that  the  applicant,  or  the 
plaintiff  in  such  a  case,  is  bound  to  prove  more  than  that  he  was 
,  really  and  bond  fide  in  possession.  If  he  proved  that,  it  would  be 
evidence  of  title  upon  which  he  might  rest  his  case,  and  if  he  did 
not  choose  to  go  into  evidence  of  his  title,  we  cannot  say  that  he 
was  bound  to  do  it.  Now,  with  regard  to  the  first  branch  of  the 
second  question,  whether  the  decree-holder  can  put  the  plaintiff 
to  proof  of  his  title,  although  we  say  that  the  decree-holder  can 
do  so,  he  cannot  insist  upon  direct  proof  of  title,  and  the  plaintiff 
may,  if  he  thinks  fit,  rely  upon  his  possession  ;  but,  as  to  the  latter 
branch  of  the  question,  whether  the  decree-holder  can  go  into 
evidence  of  title  in  himself,  we  must  say  that  he  can  ;  if  he  has 
a  good  title  he  is  at  liberty  to  give  evidence  of  that  title  and  to 
prove  that  he  is  really  the  person  to  whom  the  property  belongs, 
and  that  it  should  not  be  taken  in  execution  of  the  decree. 
This  is  the  way  in  which  it  appears  to  me  these  questions  mast 
be  answered. 

Kemp,  J. — I  am  of  the  same  opinion. 

Jackson,  J.— I  am  of  the  same  opinion.  I  think  that  sec- 
tions 230  and  231  of  the  Code  of  Civil  Procedure  must  be  read 
together,  and  that  the  terms  of  the  last  mentioned  section  will 
very  materially  assist  us  in  coming  to  a  conclusion  as  to  what 
the  Legislature  meant  by  the  first  mentioned  section. 

The  earlier  words  of  section  23Q  refer  to  the  circumstances 
which  will  entitle  a  party  to  make  application  to  \he  Court 
under  this  section, — that  is  to  say,  that  the  property  which  has 
been  the  subject  of  dispossession  <r  was  bond  fide  in  his  posses- 
"  sion  on  his  own  account,  or  on  aooount  of  some  other  person 
"  than  the  defendant,  and  that  it  was  not  inoluded  in  the  decree, 
*'  or  if  included  in  the  decree,  that  he  was  not  a  party  to  the  suit 
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H  in  which  the  decree  was  passed  j"  and  then  follow  the  words       .1870 
"  if,  after  examining  the  applicant,  it  shall  appear  to  the  Court  Radha  Ptab* 
"  that  there  is  probable  cause  for  making  the  application/'that  is      DHeani 
to  say,  that  tho  Court  is  to  satisfy  itself  of  the  existence  of  those         '«■ 

,  W  A  BIN 

circumstances,  namely,  that  the  applicant  wasoowa  fid&  in  pos-     Chandra 

session  as  stated  above,  and  that  the  land  was  not  included  in   Chowdhihv 

the  decree,  or,  if  included,  that  he  was    not  a  party  to  the  suit 

in  which  the  decree  was  passed  ;  and  the  Court,  on  becoming 

satisfied  that  there  was  such  probable  cause  as  that  for  making 

the  application,  i3  then  empowered  to  deal  with  the  matter,  and 

treat  it  as  if  it  were  "  a  suit  between  the  applicant  as  plaintiff, 

"  and  the  decree-holder  as  defendant,"  and  proceed  to  investigate 

the  matter  in  dispute  "  in  the  same  manner  as  if  a  suit  for  the  pro- 

''  perty  had  been  instituted  by  the  applicant  against  the  decree- 

"  holder." 

I  concur  with  the  learned  Chief  Justice  in  thinking  that  the 
matter  in  dispute  is  the  enlarged  subject-matter  which  the  Court 
arrives  at,  after  satisfying  itself  of  the  existence  of  the  cause 
for  making  the  application  ;  and  that  the  power  conferred  upon 
the  Court  in  investigating  the  matter  and  passing  a  decision  is 
the  same  as  in  an  ordinary  civil  suit.  That  decision,  under 
section  231,  is  "  of  the  same  force  as  a  decree,"  that  is,  a  decree 
for  the  property  "  subject  to  appeal ;"  that  would  be  an  appeal 
to  determine  whether  the  decision  as  to  the  right  to  the  pro- 
perty was  correct  :  and  then  the  section  concludes  .with  saying 
u  that  no  fresh  suit  shall  be  entertained  in  any  Court  between 
"  the  same  party  or  parties  claiming  under  them  ia  respect 
u  of  the  same  cause  of  action." 

The  course  of  procedure,  it  will  be  seen,  is  in  marked  contrast 
with  that  laid  down  in  section  246,  on  a  somewhat  cognate  sub- 
ject. There  it  is  said  that  an  "  order  passed  by  the  Court  under 
°  this  section  shall  not  be  subject  to  appeal, but  the  party  against 
u  whom  the  order  may  be  given,  shall  be  at  liberty  to  bring  a  suit 
to  establish  bis  right."  Then  when  the  Legislature,by  this  sec- 
tion, debars  the  party  or  parties  claiming  under  him  from  bring- 
ing a  fresh  suit  in  respect  of  the  same  cause  of  action,  which,  I 
apprehend,  would  be  a  suit  based  upon  the  dispossession  under 
that  decree!  and  in  which  the  plaintiff  would  seek  to  establish 
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1870       hia  title*  they  would  not  have  excluded  him  front,  bringing  a 


Badhx  Pyaej,  fresh  suit  unless  they  had  at  the  same  time  given  him  the  means 
and  opportunity  of  adducing  every  thing  he  could  to  entitle 
him  to  succeed,  and  consequently  unless  he  had  been  competent 
to  prove  hia  title  in  those  proceedings. 

As  ta  the  particular  mode  in  which  the  question,  should  he- 
answered,  I  entirely  conour  with  the  Chief  Justice, 

* 

Phear,  J. — I  da  not  dissent. 


DHEANI 
V. 

Nabin 

Chandka 

Gbqwpq&t. 


•' 


Mitteb,  J^-J  concur  in,  this  judgment, 


•■•• 
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Before  Mr.  Justice  L.  &  Jackson  and  Mr.  Justice  Glvoet. 

DINANATH  MOO KEB J EB.  (Plaintiff)  r.  DEBNATH  MALLICK  and  anothbb 

(DinnuH.).*  yJWO^ 

ZastaJme/tf  Bond — "Nuzsur" — "8alamiH — Abwab — Unregistered  Potta  and  Kabuliat 

— SeUoff— Evidence* 

Plaintiff  sued  in  a  Small  Canse  Court,  on  an  instalment  bond,  for  81  rupees*  The 
bond  had  been  executed  for  Kuzeur  or  Salami  contemporaneously  with  the  execution 
of  a  potta  and  kabuliat,by  which  the  defendants  agreed  to  pay  the  plaintiff  335  rupees 
a  year,  for  two  years,  as  rent  for  certain  land.  The  potta  and  kabnliat  had  not  been 
registered.  A  previous  suit  brought  by  the  plaintiff  under  Act  X  of  1859,  had  been 
therefore,  dismissed,  and  no  oral  evidenoe  Was  admitted  to  prove  the  terms  of  the 
potta  and  kabnliat.  The  defendants  now  claimed  a  set-off  against  the  amount 
claimed  under  the  bond,  on  the  footing  of  a  contract  contained  in  the  potta  and 
kabnliat.  The  Judge  refused  to  receive  them  in  evidence,  or  to  receive  oral  evidence 
of  their  contents,  and  gave  a  decree  in  favour  of  the  plaintiff)  subject  to  the  opinion 
of  the  High  Court  on  four  questions  submitted  by  him. 

Held,  the  suit  on  the  bond  was  properly  cognizable  by  the  Small  Cause  Court  as  a 
simple  debt  due  under  the  bond.  It  was  clearly  not  for  an  abwab  or  illegal  cessj 
whether  it  was  Nuzsur  or  Salami  was  immaterial.  The  defendant  having  benefited 
in  the  Act  X  suit  by  the  fact  that  no  oral  evidence  had  been  admitted  to  prove  the 
contents  of  the  potta  and  kabnliat,  it  would  have  been  contrary  to  rule  and  inequit* 
able  to  admit  such  evidence  now  in  support  of  his  claim  of  set-off. 

Thb  following  case  was  referred  for  the  opinion  of  the  High  Court i 

"  Plaintiff  sues  defendants,  on  an  instalment  bond,  fox1  rupees  81.  Defend* 
dants,  admitting  execution  of  the  bond,  nave  raised  a  variety  of  pleas,  and  have 
presented  a  petition  praying  for  a  reference  to  the  High  Court  on  several  points* 
The  bond  was  executed  contemporaneously  with  a  lease  of  certain  land  by 
plaintiff  to  defendants,  whereby  the  latter  undertook  to  pay  him  a  yearly  tent 
of  rupees  835,  for  two  years.  The  bond  contains  a  statement  that  the  con* 
sideration  consisted  of  a  sum  of  money  then  and  there  lent  by  plaintiff  to 
defendants  in  cash,  which  they  undertook  to  repay  by  instalments  $  but  in  the  • 
plaint  it  is  admitted  that  no  cash  passed  at  the  time,  and  that  the  bond  wan 
executed  in  lieu  of  Nuzzur  on  account  of  the  lease.    Plaintiff  was  personally  § 

examimed  on  this  point,  and  says  it  was  for  Safami.  Defendants  have  produced 
several  witnesses,  who  have  stated  that  it  was  in  lieu  of  additional  rent  over 
and  above  that  stated  in  the  lease.  I '  do  not  think  the  conflict  of  evidence 
on  this  point,  however,  matters  much.  There  is  no  doubt  that  the  bond  had 
reference  to  the  engagement  of  defendants,  to  rent  the  land  of  plaintiff,  and 

*  Reference,  No.  5,  dated  the  4th  February  1870,  from  the  Judge  of  the  Small 
Cause  Court  at  Kishnaghur. 
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1870  whether  it  was  Nuzzur  or  Salami,  or  by  way  of    additional  rent,    defendants 


Dinanath      executed  it  with  their  eyes  open,  and  under  no  compulsion ;  and  farther  they 
Mookeejib    have  derived  the  full  benefit  of  the  consideration  even  on  their  own  showing, 

v-  1nasmuch  as  they  obtained  possession  of  the  land  and  held  it   for  the  specified 

Debnath  .  ,    .  , 

mallick.   p6110*1  of  tw0  y64™- 

"  The  first  point  which  I  have  to  refer  for  the  High  Court's  decision  is,  Whether 
the  suit  on  the  instalment  bond  is  cognizable  in  this  Court,  or  the  Revenue 
Court  ?  Bhube  Soonduree  Debia  v.  Nawab  Syud  Jynal  Abdin  (1)  and  Baju 
Butto  Churn  Ghodal  v.  Mahomed  Ally  (2). 

"  The  second  question  which  I  have  to  propose  for  the  High  Court's  decision 
is,  Whether  there  is  a  variance  sufficient  to  justify  the  dismissal  of  the  suit,  be- 
tween the  allegations  in  the  plaint  and  those  in  the  evidence  P 

"  The  third  question  submitted  is,  Whether  the  sum  stated  in  the  bond  h  to 
be  considered  as  abwab  or  illegal  cess,  and  so  not  recoverable.  Bhubo  Soonduree 
Debia  v.  Nawab  Byud  Jynal  Abdin  (1). 

"  There  is  a  fourth,  however,  'whioh  I  consider  of  sufficient  importance  to  re- 
fer, of  my  own  motion.  Assuming  that  there  is  nothing  illegal  in  plaintiff's  claim, 
«nd  that  it  will  lie  in  this  Court,  defendants  have  raised  a  plea  of  payment  in 
various  ways,  or  more  properly  as  set-off,  though  they  have  not  filed  a  written 
statement  of  set-off  according  to  section  121  of  the  Civil  Procedure  Code 
These  payments,  for  which  defendants  claim  credit,  consist  partly  of  money 
payments  with  which  they  have  been  credited  by  plaintiff  in  the  rent,  partly 
of  the  expenses  incurred  by  them  on  plaintiff's  account  in  certain  "  Nijabad' 
cultivation,  partly  of  collection  charges,  and  miscellaneous  expenses  in  litiga- 
tion and  the  like.  If  defendants  are  credited  with  all  they  claim  on  these 
heads,  both  the  rent  under  the  lease  and  the  amount  of  the  bond  in  this  suit, 
will  have  been  liquidated ;  but  their  authority  for  deducting  these  sums  from 
the  rent  consists  in  the  potta  and  the  kabuliat  interchanged  between  them 
and  plaintiff,  the  former  of  which  has  not  been  produced,  but  which  is  admitted 
not  to  have  been  registered,  and  the  latter  is  inadmissible  in  evidence  under 
section  49,  Act  XX  of  1866.  Clause  4,  section  17  of  Act  XX  of  1866  read 
in  connection  with  the  definition  of  lease  given  in  section  2  of  the  same  Act, 
making  the  registration  of  such  a  document  compulsory ;  in  fact  in  a  suit  for 
arrears  of  rent  which  plaintiff  had  already  instituted  against  defendant  in  the 
.  Revenue  Court,  the  suit  was  thrown  out  on  the  ground  of  the  inadmissibility 
of  this  kabuliat  for  want  of  registration. 

*  "  Tho    question   then    with   regard   to    these    alleged  set-offs  or  repayments 

which  I  have  to  submit  is,  Whether  oral  evidence  Is  admissible  to  prove 
defendants  authority  to  set-off  theso  .snmsftgainst  the  amount  of  the  rent  and 
bond,  when  the  instrument  itself  which  contains  that  authorization  is  inad- 
missible as  evidence  ? 

"  In  the  Act  X  case,  defendants'  suit  was  dismissed,  because  the  kabuliat  was 
not  registered,  and  oral  evidence  was    not  allowed  in  lieu  of   it.     Defendants 

(1)  8  W.  R.,  393.  (2)  2  W.  R.,  S.  C.  0.  Ref.,  5. 
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profited   in   that  case   by  an   interpretation   of  the  law  which  would  be  fatal         1870 
to  their  plea  in  the  present  one.    See   Sheikh  RahmatuUa  v.  Sheikh   SaritriuZ-     dinawath 
lah  Kagchi  (1).  Mookjbrjee 

"  I  have  given  plaintiff  a  deoree  contingent  on  the  opinion  of  the  High  Court/      Dkbnath 

Mallick. 
Baboo  Durga  Das  Dutt  for  plaintiff. 

Baboo  Rash  Behari  Ohose  for  defendant, 

The  opinion  of  the  Court  was  delivered  by 

Jackson,  J. — The  Judge  in  this  case  refers  four  points  for  the  opinion  of 
tnis  Court,  three  of  whioh  are  so  referred  at  the  request  of  the  defendants,  and 
the  fourth  by  the  Judge,  of  his  own  motion.  Of  the  three  first  points,  the  pleader 
who  appears  before  us  here  for  the  defendants,  has  only  thought  fit  to  argue 
one,  that  is,  whether  the  suit  was  within  the  competency  of  the  Small  Cause 
Court. 

It  appears  to  me  quite  clear  that  the  suit  was  one  cognizable  by  the  Court 
of  Small  Causes.  The  amount  claimed  was  due  under  a  bond  executed  by  the 
defendants,  in  which  the  money  was  described  as  money  lent  j  but  the  plaint 
alleged  that  it  was  payable  as  Nuzzur,  and  the  plaintiff  in  his  examination 
stated  that  it  was  payable  by  way  of  Salami.  Both  these  terms  are  used  to 
denote  money  paid  by  a  lessee  in  consideration  of  a  lease  granted,  and  it 
appears  that  the  defendants  in  this  case  had'  taken  a  lease  from  the  plaintiff, 
and  a  potta  and  kabuiiat  were  interchanged  between  them.  The  defendants 
contended,  under  these  circumstances,  that  the  money  conditioned  for  was  rent* 
I  think  it  cannot  be  looked  upon  as  rent,  but  it  was  simply  a  debt  due  by  the 
defendants  upon  a  coatraet  (not  of  the  excepted  kinds)  and  therefore  recover- 
able in  the  Small  Cause  Court. 

The   second    question   submitted  by  the  Judge,    and    whioh  has  not    been 

argued  here,  is  one  which,  if  we  were  to  answer,  we  should,  in  fact,  be  decid- 
i  ng  the  suit  upon  the  merits  between  the  parties. 

The  third  question  is  also  one  which  the  defendants'  pleader  has  abstained, 
and,  I  think,  wisely,  from  arguing  here.  The  amount  claimed,  clearly,  could* 
aoi  be  looked  upon-  as  abwab* 

On  the  fourth  point,  it  appears-  to-  me  that  the  opinion  of  the  Judge  is 
correct.  The  defendants  alleged  a  set-off  against  the  claim  of  the  plaintiff, 
and  the  right  to  make  such  set-off  was  derived  by  the  defendants ;  or  alleged- 
to  have  been  derived,  under  a  %pecial  contract  between  the  parties.  The 
contract  was  not  contained  in  the  bond,  but  it  had  been  reduced  to  writing, 
and  is  to  be  found  in  the  potta  and  kabuiiat.  These  two  instruments' 
have  been  found  inadmissible  by  reason  of  non-registration,  and  it  seems 
that  the  suit  of  the  plaintiff  for  rent   against  the  defendants  was  dismissed*. 

(1)  1  B.  L.  R.,  F.  B.;  58. 
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1870         by  reason   of   such    non-registration,   and  the  plaintiff's  consequent  failure  to 

Dmakatk     PrOT0  the  defendants'  engagement.      Under    these   circumstances,    it  would  he 

Mookmkjkb    not  onh  contrary  to  rule,  but  highly  inequitable,  to  allow  the  defendants  to  set 

v-  up  and  prove  the  set-off  which  they  claim  under  the  same  contract.    I  think 

Ma      ox       therefore,  that    all  the  questions  must  be    answered  in  favour  of  the  plaintiff, 

who  will  be  entitled  to  the  costs  of  this  hearing. 


1870 
March  30 


Before  Mr.  Justice    L.  S.  Jackson  and  Mr.  Justice  Glover. 

NANDA  KTJMAB  SHAfl A  (Plaiwtie^  v.  GAUR  SANKAR  and  anothee 

(Defendants).* 

.  Act  VIII  of  1859,  a*.  92,  96~-Injunction — Compensation,  Suit  for — Limitation 

Ad  XIV  of  1859,  «.l,cZ.  2. 

A.  baring  brought  a  sxrit  against  B.,  obtained  and  issued,  on  the  24th  July  1888fsn 
injunction  against  him  under  section  93,  Aet  VIII  of  1859.  The  suit  was,  on  the  18th 
August  1868,  dismissed ;  but  no  compensation  was  awarded  to  B.  under  section  9, 
of  Act  VIII  of  1859,  in  respect  of  the  injunction  which  had  been  issued  against  him 
A.  and  B.  both  appealed;  the  forme/  against  the* decision  dismissing  hi*  suit,  the 
latter  for  compensation.  Both  appeals  were  dimissed  on  the  23rd  November  1869,— 
B.'s,  because  it  was  engrossed  on  a  stamp  paper  of  the  value  of  eight  annas  only. 

B.,  on  the  16th  December  1869,  then  instituted  a  suit  against  A  in  the  Small 
Cause  Court,  for  damages  in  consequence  of  the  injunction  which  A  had  caused 
to  issue  against  him  in  his  suit. 

Held,  that  B.  was  not  debarred,  by  section  96  of  Act  VIII  of  1859,  from  instituting 
a  suit  against  A.  for  damages,  there  not  having  been  an  award  of  compensation 
under  that  section.  The  cause  of  aotion  aoorued  from  the  time  at  which  the  plaintiff 
was  first  damaged  by  the  wrongful  injunction ;  continued  as  long  as  the  injunction 
remained  in  force  j  and  limitation  began  to  run  as  soon  as  the  injunction  was 
at  an  end. 

This  was  a  reference  from  the  Judge  of  the  Small  Cause  Court,  Baker- 
gunge*  dated,  the  2nd  January  1870. 

"  The  defendant's  predecessor,  Jiban  Sing  Burmon,  deceased,  had,  on  the  24th 
July  1868,  issued  an  injunction,  under  section  92  of  Aot  VIII  of  1859,  against 
the  plaintiff,  after  instituting  a  suit  m  the  MoonsifFs  Court,  which  was  dismissed, 
on  the  18th  August  1868,  without  compensation,  under  section  96  of  the  same 
Act,  being  allowed  to  him  (plaintiff).  Both  the  defendant  and  plaintiff  had  pre- 
ferred appeals  against  ths  decision  of  the  Moonsiff,  the  first  for  being  dissatis- 
fied with  his  decision  regarding  his  suit,  and  tho  second  for  compensation  being 
denied  to  him.  Both  appeals  were  dismissed  on  the  23rd  November  1869,  and 
the  plaintiff's  petition  of  cross  appeal  for  compensation  was  rejected  for  its  being 
engrossed  on  a  stamp  of  the  value  of  eight  annas  only.  On  failure  in  obtaining 
compensation  from  the  Appellate  Court,  the  plaintiff  instituted  the  present  suit, 
on  the  16th  December  1869,  which,  too,  was  dismissed  on  the  31st  of  the  same 

•  Reference,  No.  6  of  1870,  from  the  Judge  of  the  Small  Cause  Court  of  Backer- 
gunge,  dated  the  28th  January  1870. 
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month,  on  the  plea  of  its  being  barred  by  limitation.    The  plaintiff,  subsequently,         1870 


filed  a  petition  lor  obtaining  a  review.  ^         « 

"The  pleaders  on  both  sides  hare  agreed  that  the  rait  for  compensation  in        Shaha 

v 
the  case  is  to  be  preferred  within  one  year,  as  provided    by  clause  2  of  section  (jAUR  8^^^ 

1  of  Act  XIV  of  1859,  bat  have  differed  as  to  the  date  when  the  cause  of 
action  should  be  considered  to  have  accrued.  The  pleader  for  the  plaintiff  has 
urged  that  it  must  be  thought  to  have  accrued  from  23rd  November  1869, 
when  the  appeal  for  obtaining  compensation  was  dismissed,  for  the  hope  of 
getting  it  could  not  be  at  an  end  until  that  date.  But  the  pleader  for  the 
opposite  party  takes  a  different  view  of  the  matter,  and  urges  that  the  suit  for 
compensation  should  have  been  preferred  on  or  after  the  18th  August  1868, 
when  the  Moonsiff  having  denied  him  "compensation,  he  (plaintiff)  should  have 
tried  to  obtain  it  through  the  assistance  of  a  competent  Court. 

"  I  entertain  doubt  on  two  points  in  the  case,  on  which  I  respectfully  solicit  the 
opinion  of  the  Court : — 1st,  whether  a  fresh  suit  for  compensation  on  account 
of  damages  incurred  in  consequence  of  taking  out  an  illegal  injunction  under 
section  92  of  Act  VIII  of  1859,  can  be  entertained,  when  the  question  had  been 
once  brought  forward  for  decision,  before  an  appellate  Court,  but  rejected  on  a 
distinct  ground;  and  2nd,  if  the  suit  can  be  admitted  on  the  ground  of  its  not 
being  decided  on  its  merits  by  the  Appellate  Court,  is  the  cause  of  action  to  be 
considered  a«j  having  accrued  from  18th  August  1868,  the  date  of  decision  by 
the  Moonsiff,  or  from  23rd  November  1869,  when  the  cross  appeal  by  the  plain- 
tiff was  dismissed." 

The  opinion  of  the  Court  was  delivered  by 

Jackson,  J. — In  this  case  the  plaintiff  was  defendant  in  a  civil  suit  in  the 
Court  of  the  Moonsiff.  The  plaintiff  in  that  suit  claimed  an  injunction  under 
section  92  of  the  Code  of  Civil  Procedure,  but  that  suit  was  eventually 
dismissed  without,  however,  any  award  of  compensation  being  made  to  the 
defendant. 

The  plaintiff'  who  had  his  suit  dismissed,  appealed  against  the  order  of  dis- 
missal, and  the  defendant  made  an  objection,  apparently  under  section  348, 
on  the  ground  of  compensation  having  been  denied  him.  The  appeal  of  the 
plaintiff  was  dismissed  ;  and  the  Judge  declined  to  go  into  the  objection  of  the 
defendant,  on  the  ground  that  he  had  only  paid  a  stamp  duty  of  eight  annas  on 
his  petition. 

The  defendant  in   those  proceedings  has  now  sued  the  former  plaintiff  for 

compensation. 

f 

The  questions  put  to  us  by  the  Judge  of  the  Small  Cause  Court,  are,  firstly, 
whether  the  suit  is  untenable,  in  consequence  of  the  previous  proceedings ;  and, 
secondly,  if  it  be  not  untenable,  and  be  cognizable  by  the  Small  Cause  Court, 
from  what  period  has  the  cause  of  action  arisen  ? 

I  think  the  denial  of  compensation  under  section  96,  Act  VIII  of  1869< 
will  not  debar  the  Small  Cause  Court  from  entertaining  the  suit.    Section  96 
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1870         enables  the  Court,  if  it  ahall  appeear  to  it  "  that  the  injunction  was  applied  for 

NandaKumar  "  on   insufficient  ground,  or  if   the  claim  of  the  plaintiff  is  dismissed,  or  judg- 

Shaha        «•  ment  is  given  against  him  by  default  or  otherwise,  and  it  shall  appear  that 

GaurSankar  "  tllere  wfta  no  Prol,ftDl0  ground  for  instituting  the  suit,  to  award,  on  the  appli* 
"  cation  of  the  defendant,  such  sum  not  exceeding  1,000  rupees,  as  it  may  de«m 
a  reasonable  compensation  to  the  defendant,  for  the  expense  or  injury  occa- 
sioned to  him  by  the  issue  of  the  injunction ; "  and  the  section  concludes 
in  those  words, — "  an  award  of  compensation  under  this  section  shall  bar  any 
suit  for  damages  in  rospect  of  the  issue  of  the  injunction."  It  does  not 
appear  on  this  reference  on  what  ground  the  Moonaiff  in  the  first  suit  refused 
compensation.  It  does  not  appear  even  that  compensation  was  applied  for  by 
the  defendant,  although  he  did  appeal  against  the  order  refusing  it.  I  think 
that  as  that  section  provides   expressly  that  only  an  award  of  compensation 

shall  debar  any  suit  for  damages,  it  follows  that  an  unsuccessful  application  by 
the  defendant  will  not  debar  him  from  instituting  a  suit  for  the  purpose  of 
obtaining  such  compensation.  Whether  that  suit  will  lie  in  the  Court  of  Small 
Causes  is  not  the  question  before  us. 

>  Upon  the  second  question  referred  to  us,  I  should  have  been  inclined  to 
think,  if  the  parties  had  not  agreed  to  the  contrary,  that  clause  2,  section  1  of 
the  Limitation  Act  will  not  govern  the  case ;  but  as  that  question  is  not  referred 
to  us,  it  is  unnecssary  to  decide  it.  But  as  to  the  time  at  which  the  cause  of 
action  accrued,  it  appears  to  me  that  both  the  plaintiff  and  the  defendant  are 
mistaken  in  their  contention.  It  seems  to  me  that  the  time  of  the  accrual  of 
the  cause  of  action  in  this  case  was  the  time  at  which  the  plaintiff  was  damaged 
by  the  wrongful  injunction  obtained  by  the  defendant,  and  that  the  cause  of 
action  continued  as  long  as  the  injunction  remained  in  force.  As  soon  as  the 
injunction  was  at  an  end,  limitation  would  begin  to  run.  It  seems  to  me,  there- 
fore, that  neither  the  decision  of  the  Moonsiff  nor  that  of  the  Appellate  Court 
was  the  commencement  of  the  plaintiff's  cause  of  action.  I  think  the  papers 
should  be  returned  to  tho  Court  of  Small  Causes  with  these  observations. 


Before  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Glover. 
UMA  SANKAR  ROY  CHOWDHRY  (Plaintiff)  v.  SYUD  MANSUR 

i  0.70  v  ' 

April  6  ALI  KflAN  BAHAD  UR,  Nawab  Nazih  of  Bengal  (Defendant).* 

Valuation  of  Suit— Act  XXVI  of  1867,  Schedule  B,  Article  11,  Note  A— 

Act  XVI 0/1868,  s.  16. 

On  a  dispute  arising  as  to  the  proper  valuation  of  a  suit,  the  Court  may,  on  the 
application  of  either  party,  issue  a  commission,  and  make  an  enquiry  into  the 
market  value,  or  the  net  profits  of  the  property  in  dispute.  The  final  decision  as  to 
the  proper  valuation  is  vested  in  the  Court  which  hears  the  suit. 

When  the  defendant  asserts  that  a  suit  is  over- valued,  the  onus  of  proving  the 
truth  of  his  assertion  lies  on  him. 

*  Special  Appeal,  No.  2700  of  1869,  from  a  decree  of  the  Officiating  Judge  of 
Moorshedabad,  dated  the  17th  August  1869,  reversing  the  decree  of  the  Subordinate 
Judge  of  that  district,  dated  the  31st  March  18G9. 
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Baboo  Srinath  Das  for  appellant.  ^° 


Uma  Sankar 

Roy  Chow- 
Baboo  Anttkul  Chandra  Modkerjee  for  respondent.  dhry 

v. 

» 

Jackson,  J. — The  plaintiff  in  this  case  sued  to  recover  possession  of  some      *      Khan 
land,  part  of  which  Was  occupied  as  a  garden,  and  he  valued  his  suit  at  rupees      Bahadur. 
2,000,  estimating  it  at  twenty  times  the  annaul  net  profits.     The   defendant 
objected  th&t  the  suit  was  very  much  over- valued,    inasmuch  as  the  plaintiff 
according  to  his  own  showing,  had  purchased  the  land  in  dispute   for  rupees  671* 

The  Subordinate  Judge  was  of  opinion  that  the  defendant's  objection  on 
this  score  was  not  made  out,  and  therefore  he  Over-ruled  that  objection ;  and 
going  into  the  merits  of  the  case,  gave  judgment  for  the  paintiff. 

On    appeal  to   the    Zilla     Judge,    this     question    of  valuation    was   again 

raised,  and  the  Judge  holds  that  ground  of  appeal   to   be  a  valid  one.     His 

words  are  these : — "  The  plaintiff  in  bis  plaint  states  that  he  purchased  the 

"  land  in    dispute  for  rupees  671,  and  his    first  witness  states  that  this    was 

"  a  proper  price  for  the  land.    Consequently,   this  sum  represents  the  market 

"  value  of  the  land,  and,  according  to  section  6,  Act  VlII  of  1859,  the  suit 

'*  should  have  been  instituted   in  the  Court  of  the  lowest  grade  competent  to 

<*  try  it,  which,  according  to  Act  XVI  of  1868,  was  the  Court  of  the  Moon- 

'*  Biff.     I  think  it  is  clear  that  the  alternative  valuation  of  twenty  times  the  net 

"profits  allowed  by  Note  A,  Article  II  of  Schedule  B.,   Act  XXVI  of  1867, 

"  can  only  be  allowed  when  there  is  no  proof  as  to  the  market  value," 

Now  this  is  not  a  very  accurate  statement  of  the  law  by  the  Zilla  Judge* 
According  to  the  law  in  force,  before  the  passing  of  Act  XVI  of  1868,  the  Moon" 
siff  had  jurisdiction  to  try  a  suit,  of  which  the  value  did  not  exceed  rupees  300> 
and  the  Sudder  Ameen  had  jurisdiction  in  suits  of  which  the  value  did  not  exceed 
rupees  1,000.  The  Principal  Sudder  Ameen  had  jurisdiction  withqut  limit  as 
to  value.  That  being  the  case,  it  was  necessary  to  provide,  for  the  convenience 
of  the  Courts,  as  was  provided  by  section  6,  Act  VIII  of  1859,  that  suits 
should  ordinarily  be  tried  in  the  Courts  of  the  lowest  grade  which  had  jurisdiction 
to  try  them,  that  is,  in  order  that  the  Principal  Sudder  Ameen'S  Court,  although 
it  had  jurisdiction  to  try  suits  below  rupees  1,000,  should  not  be  flooded  with  suits 
of  that  description.  But  the  law  was  altered  by  Act  XVI  of  1868,  and 
by  that  Act,  the  Subordinate  Judge,  unless  he  were  invested  (under  section 
16)  with  the  powers  of  a  Moonsiff,  had  jurisdiction  to  try  suits  below  rupees 
1,000  only  on  reference  by  the  Zilla  Judge.  Consequently,  if  the  valu- 
ation of  this  suit  appeared  to  be  not  more  than  rupees  1,000,  the  Subordinate 
Judge  could  not  have  had  jurisdiction  to  try  it,  unless  it  had  been  referred 
to  him  by  the  Zilla  Judge,  The  stamp  law  in  force,  when  this  suit  was 
commenced,  directs  (Sohedule  B,  Article  11,  Note  A,  annexed  to  Act  XXVI  of 
1867)  that,  "  in  suits  for  immoveable  property,  the  amount  of  stamp  duty 
"  payable  shall  be  computed  according  to  the  market  value  of  the  property  in 
"  suit.  In  suits  for  immoveable  property  paying  revenue  to  Government,  where 
"  the  settlement  is  temporary,   eight  times  the  revenue  so  payable,  and  where 
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1870  "  the  settlement  is  permanent  ten  times  the  revenue  so  payable,  and  in   suits  for 

"""*  "  immoveable   property     not  paying   revenue   to    Government,    twenty    timet 


UR<f  pANKAR   "  fcn©  annual  net  profits   of  such   property   shall    be  taken  to  be  the  market 
PHBY         "  va^ae  thereof,  unless  and  until  the  contrary    shall  be   proved."     Then,  in  a 
v.  further  note  under  the  same  article,  these  words  follow :  "  In  order  to  ascertain 

Syud  Mansur  m  ^ne  market  value,  or  the  annual  net  profits  of  any  such  property  as  is 
v  Bahadur.  "  described  in  Note  A,  the  Court  may,  either  of  its  own  motion,  or  on.  the  app!i- 
"  cation  of  any  party  to  the  suit,  issue  a  commission  to  any  pjpper  person 
"  directing  him  to  make  such  local  or  other  investigation  as  may  be  neces- 
sary, and  to  report  thereon  to  the  Court,  and  the  decision  of  the  Court  as 
"  to  the  market  value  or  annual  net  profits  shall  be  final." 

No  doubt,  the  primary  object  of  the  Legislature  in  framing  these  provisions 
was  to  protect  the  stamp  revenue  of  the  State ;  but,  of  course,  it  was  not 
to  be  allowed  that  parties,  vexatiously  and  for  the  purpose  of  harassing  their 
opponents,  should  allege  an  unreasonably  high  value  of  the  property  in 
dispute,  and,  therefore,  it  was  made  competent  to  the  Court,  on  the  appli- 
cation of  either  party,  to  issue  a  commission  and  make  an  enquiry  into  the 
market  value,  or  the  net  profits  of  the  property  in  dispute ;  and  it  was  pro- 
vided that  the  decision  of  the  Court  on  that  question  should  be  final.  It 
appears  to  me  consequently  that,  if  any  question  on  the  valuation  of  the 
property  in  dispute  is  raised  by  either  of  the  parties,  the  final  decision  upon 
that  point  is  vested  in  the  Court  which  hears  the  suit. 

But  whether  that  be  so  or  not,  it  appears  to  me  that  the  Judge  had  no 
sufficient  grounds  for  the  decision  whioh  he  came  to,  reversing  the  judgment 
of  the  Subordinate  Judge  on  this  point.  The  plaint,  no  doubt,  recited  that 
the  subject  of  dispute  had  been  purchased  by  the  plaintiff  for  rupees  671, 
and  the  witness,  no  doubt,  stated  that  the  plaintiff,  had  purchased  the  pro- 
perty at  a  fair  price ;  but  that  must  refer  to  the  price  at  whioh  the  plaintiff 
purchased  in  the  year  1274  (1867),  or  one.  year  before  the  commencement  of  the 
suit.  It  by  no  means  follows  that  the  price  of  the  property  might  not  have 
risen  in  the  interval  so  as  to  bring  it  up  to,  or  nearly  up  to  the  value 
put  upon  it  by  the  plaintiff.    If  the  defendant  desired  to  question  the  value 

of  the  property  at  the  time  of  bringing  the  suit,  it  was  his  business,  either 
to  adduce  evidence  as  to  what  that  value  was,  or  to  move  the  Court  to  cause 
a  local  enquiry  to  be  held.  I  think  that  the  Principal  Sadder  Ameen  came 
to  a  very  reasonable  conclusion  upon  the  question,  and  that  hie  judgment 
ought  not  to  have  been  disturbed  by  the  Judge,  even  if  he  had  jurisdiction  to 
disturb  it.  I  think, 'therefore,  that  the  decision  of  the  lower  Appellate  Court  mutt 
be  set  aside,  and  the  case  must  be  remanded  V>  it,  in,  order  to  a  re-consideration 
upon  the  merits.    The  plaintiff  will  be  entitled  to  the  costs  of  this  appeal. 


Glover,  J. — I  also  think  that  the  case  should  be  remanded,  on  the  ground 
that  the  onus  of  showing  that  the  suit  was  over-valued  was  on  the  defendant 
and  that  the  defendant  altogether  failed  to  discharge  that  onus. 
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Before  Mr.  Justice  Phear. 

BBOADHEAD  v.  BBOADHEAD. 

Divorce,  &rtf<yr~AWUery—Wtf<!*0Q9t*. 

1870 

Mr.   Wboiroffe  applied  in  this"  case  that  the  costs  of  the  respondent  should     AprUll. 
be  paid  b^  the  petitioner.    The  suit  was  one  brought  by  the  husband  for  a 
divorce,  on  the  ground  of  his  wife's  adultery.    The  marriage  had  taken  place 
in  1866\    The  wife  had  at  the  time  of  the  marriage  no  properly  of  her  owns 
Mr.  Woodroffe  referred  to  the  case  of  Kelly  v.  Kelly  (1). 

Mr.  Hyde  contended  that,  as  the  marriage  had  taken  plaoe  subsequently  to 
the  Indian  Succession  Act,  section  4  of  that  Act  applied,  and  the  husband  in 
that  case  would  not  be  liable  to  pay  his  wife's  costs.  The  principle  in  which  th° 
Courts  in  England  ordered  a  husband  to  deposit  a  sum  to  meet  the  wife's  costs 
was-  that  the  husband  by  marriage  became  entitled  to  the  whole  property  of  the  ' 
wife.  The  wife  in  law  oould  possess  nothing,  and  the  Courts  in  England,  there, 
fore,  considering  it  right  that  she  should  have  the  means  of  prosecuting  or  defend* 
ihg  a  suit  of  a  matrimonial  nature,  invariably  ordered  the  husband  when  the  wife 
nad  no  separate  property  to  deposit  a  sum  for  costs.  Here  the  case  was  very 
different.  Section  4  of  the  Indian  Succession  Act  enacts  that  "  no  person 
"  shall  by  marriage  acquire  any  interest  in  the  property  of  the  person  whom  he 
<c  or  she  marries,  nor  become  incapable  of  doing  any  act  in  respect  of  his  or  her 
"own  property,  which  he  or  she  oould  have  done  if  unmarried."  East  Indians 
married'  since  the  passing  of  that  law  neither  acquire  nor  lose  by  marriage  any 
right  or  interest  in  any  property.  The  wife  lost  nothing  by  marriage,  and 
might  hold-  property,  when  married,  as  Bhe  did  before.  It  might,  therefore 
be  a  question  whether  the  Court  under  these  circumstances  would  make  any 
order  f  or  costs. 

There  was  no  evidence  before  the  Court  that  the  wife  had  any  separate  pro* 
perty,  and.  PrBar.  J,  granted  the  application,  and  made  an  order  that  the 
petitioner  should  deposit  a  sum  for  the  respondent's  costs. 

Attorneys  for  the  petitioner:  Messrs.  Sims  and  MitUr* 

Attorneys  for.  the  respondent:  Mr.  Carapitt 

(1).  3  B,  L.  R.,  App.,  5. 
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Before  Mr.  Justice  Norman,  and  Mr.  Justice  B.  Jackson. 
SB1NATH  SAHA  (PlaInTiff)  v.  SARODA  GOBINDO  CHOWDHBY  And 

▲NOTtfSB  (DEFKKDANTS)* 
1870 

4wflgQ-      Stamp.  Want  of— Act  X  o/1862,  s.  14,-Act  VHI  of  165&»  s.  350— Appeal 

An  AppeHate  Court  has  no  power  to  reverse  the  judgment  of  a  court  of  first  in* 
stance  merely  on  the  ground  that  the  document  -en  which  the  suit  was)  based  did 
not  bear  a  stamp  at  all* 

Baboo  Anukul  Ohendra  Mookerjee  and  Bhawani  Charon  Butt  for  appellant* 

Buboes  Awnada  Prasad  Banerjee  and  Mahini  Mohan  Boy  for  respondents* 

Norman,  J. — The  plaintiff  sued  to  recover  the  sum  of  rupees  <8»£91,  deposited 
with  the  defendants,  with  interest  thereon. 

A  receipt  was  put  in  evidence  by  the  plaintiff  written  on   unstamped  paper. 

The  first  Court  received  the  document,  holding  that  it  fell  within  the 
-  exception  in  clause  61,  Schedule  A,  of  Act  X  of  1862,  as  a  receipt  for  money 
deposited  at  interest  in  the  hands  of  a  banker,  and  did  not  require  a  stamp. 

On  appeal,  the  Judge  of  Rajshahyo  reversed  the  decision  of  the 
first  Court,  in  favor  of  the  plaintiff,  on  the  ground  that  the  document  was  in 
reality  a  bond,  and  required  a  stamp  as  such,  and  that  the  defendants  were 
not  bankers,  and  consquently  that  the  doouoSBnt  did  not  fall  within  the  terms 
of  exomptioa  in  clause  61. 

Baboo  Aunkul  Chandra  Mookerjee,  for  the  plaintiff  who  appeal%   contend* 

od  before  us,  that  even  if  the  Judge  was  right  in  holding  that  a  document 
required  a  stamp,  yet,  under  the  provisions  of  the  850th  section  of  Act  VIII 
of  1859,  the  lower  Appellate  Court  ought  not  to  have  reversed  the  decision 
of  the  first  Court  on  that  objection ;  the  error  in  the  deoision  on  a  mere  ques» 
tion  of  stamp  not  being  one  which  affects  the  merits  of  the  case,  or  the  juris- 
diction of  tho  Court.  Ho  cited  two  oases  Lalji  Sing  v.  Syad  Akram  Qsr  (1) 
Mark  Ridded  Currie  v.  S.  V%  Mutu  Ramen  Qhetty  (2),  which  are  expressly  in 
point. 

We  think  that  those  cases  govern  that  now  before  us,  and  therefore  we  re* 
verse  the  deoision  of  the  Judge  with  costs,  and  remand  the  case  to  the  Judge 
for  trial  on  the  other  issues. 

•  Special  Appeal,  No.  921  of  1869,  from  a  decree  of  the  Judge  of  Bajshahye 
dated  thoJ8th  Fobruary  I860,  reversing  a  decree  of  the  Subordinate  Judge  of  that 
district,  dated  the  20th  July  1868. 

(1)  3  B.  L.  R.,  A.  C,  235,  (2)  3  B.  L.  B.  A.  C,  126. 
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Before  Mr.  Justice  Bayley  and  JSfr.  Justice*  Mitler. 

MOKHA  HARAKRAJ  JOSHT  and  oraMa  (DEW)m)iiNTs)  v.  BISBSWAR        lg7Q 

DOSS  (Plaintiff).*1  April  20. 


Act  VIH  o/1859,'  *.  17,  cL  2— Recognized  Agent*. 

A  reoogniwd  agent,  under  clause  2*  section  17,  Act  VIII  of  1869,  cannot  pnese* 
ante  or  defend  a  suit  in  his  own  name. 

A  gomasta-of  a  firm  ceases  to  be  a  recognized'  agent'  under  clause  2,  section  17, 
Act  VIU  of.  1859,  when  the  business  of  the  firm  has  ceased  before  the  institution  of 
the  suit.. 

Baboo- AmiM  Chandra  Mooter jee  (with  him  Mr.  M.  L.  Suudfal)  for  appellants. 
Baboo  OHsh  Chandra  Qhose  for  respondent. 

MrrT&a  J*. — The  plaintiff,  on  the  record  of  this  case,  calls  himself  the 
gosaasta*  of  certain  native  merchants,  residing   out  of  the  local  limits  of    the 

Court  in  which  the  suit  was  instituted,  but  having,  as  it  is  alleged  in  the  plaint,- 
a  firm  or  house  of  business  within  those  limits.  The  defendant  objected  to 
the  power  of  the-  plaintiff  to  bring  this  suit,  upon  the  ground  that  the  business 
referred*  to  by  Bin*  had'  been  stopped  some  time  before  the  presentation  of  the 
plaint. 

Both  the  lbwer  Courts  have  held  that  this  plea  is  not  valid,  upon  the  ground 
that  although  the  firm  had  ceased  to  exist,  the  plaintiff  .was  still  entitled  to 
maintain  this  action  under  clause  2,  section  17,  inasmuch  as  there  are  debts  due 
to  the  firm'  which  still  remain  to  be  collected. 

We  are  of' opinion  that  this  decision  is  erroneous  in  law.  Assuming  for 
argument's  sake,  that  the  plaintiff  is  still  entitled  to  consider  himself  as  a 
recognized  agent  within  the  meaning  of  clause  2,  section  17,  Act  VIII  of  1859, 
tnat  position*  would"  give  him  no  power  to  maintain  this  action,  as  in  his  own 

name  and  person  as  plaintiff.  Now  tho  position  of  recognized  agents  is  speci- 
fied in  section  16  as  follows  t 

*cAll  applications  to  any- Civil  Court,  and' all  appearances  of  parties  in  any 
u  Civil  Court,  except  when  otherwise  especially  provided,  Bhall  be  made  by  the 

**  party  in  person  or  by  ihis  recognized  agent,  or  by  a  pleader  duly  appointed 
u  by  him  to  act  on  his  behalf.1' 

All  that  a  reooguized'  agent  can  do  under  this  section,  therefore,  is  to  file 
applications  or  to  enter  appearance  on  behalf  of  his  principal  ;  but  there  is 
nothing  in  either  of  these  two  privileges  which  would  entitle  him  t  o  institute. 
.cr  to  defend  a^suSt,  as- Iplaintiff  in  the  one  case,  or  as  defendant  in  the  other; 
the  same  privileges  are  also  given  to  pleaders  duly  appointed  for  the  purpose  : 
but  then  a  pleader  has  no  right  to  maintain  a  suit,  as  in  his  own  person  and 
name,  when  he  has  no  personal  interest  in  the  matter. 

•  Special  Appeal  No.  1846  of  1869,  from  a  decree  of  the  Judge  of  Patna,  dated 
the  81st  May  1869,  affirming  a  'decree  of  the  Subordinate  Judge  of  that  district, 
dated  the.9th  March  1869. 
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1870  We  are  farther  of  opinion  that  the  plaintiff  is  not  entitled  to  be  treated  as 

Mokha  a  recoJfmzed  afiTenk  within  the  meaning  of  clause  t,  section  17,  Act  VIII  of 
Harakbaj  1869.  That  section  says  that  "  persons  carrying  on  trade  or  business  for  and 
Joshi  in  the  name  of  parties  not  within  the  jurisdiction  of  the  Oonit"  shall  be  con- 
sidered as  recognized  agents  within  the  meaning  ef  section  16  "  in  matters  con- 
nected with  such  trade  or  business  only."  But  it  is  admitted  in  this  case  that 
the  firm  is  no  longer  in  -existence,  and  we  are  unable  to  see  how  the  plaintiff 
can  be  now  legally  regarded  as  the  gomasta  of  a  firm  which  is  no  longer  a 
firm.  That  the  members  of  that  firm  have  still  to  eo&eot  their  does,  or  to  pay 
their  liabilities,  does  not  alter  the  fact  of  the  ft*n*extotet>oe  of  the  firm.  The 
words  of  the  section  are  "  carrying  on  trade  or  btttaesB ;"  and  it  is  impossible 
to  say  that  the  plaintiff  is  still  carrying  on  such  trade,  orbusmees,  or  that  his 
functions  as  a  gomasta  of  the  non-existent  firm  have    not  ceased  to  collect, 

even  if  there  be  outstandings.    The  plaintiff  has  pro&tced  nothing  to'ebour  tbai 
he  has  been  authorized  to  collect  them. 

It  has  been  contended  that  this  objection  is  a  technical  {one.  This  is  not  so. 
What  is  there  on  the  record  of  this  ease  to  show  that,  the  defendant  is  protect- 
ed from  being  sued  again  by  the  alleged  'principals  of  the  plaintiff  upon  the 
same  cause  of  action  P  And  how  again  is  the  defendant  to  execute  any  order 
which  may  be  passed  in  his  favor  in  this  case,  against  those  parties?  The 
plaintiff  in  this  case  may  be  a  man  of  straw  for  aught  that  we  know,  and  it 
would  be  certainly  unfair  to  the  defendant  if  we  allow  this  action  to  proceed. 

It  has  been  further  urged  that  permission  may  be  given  to  the  plaintiff  to 
amend  the  proceedings  by  making  his  alleged  principals  parties  to  the  suit. 
We  do  not  think  that  this  request  ought  to  be  admitted  now  in  special  appeal. 
The  objection  was  taken  at  the  earliest  stage  of  the  case,  and  the  plaintiff  had 
ample  opportunity  to  make  any  amendment  lie  liked.  It  is  too  late  now  to  ask 
for  such  an  indulgence,  and  it  would  be  just  as  convenient  for  his  alleged 
principals  to  commence  proceedings  de  novo.  • 

For  the  above  reasons,  we  reverse  the  decisions  of  both  the  lower  Courts 
and  dismiss  this  suit  with  all  costs  against  the  plaintiff  personally,  and  not  aa 
the  representative  of  his  alleged  principals. 


1870 
April  20. 


Before  Mr.  Justice  Bmfley  mi  Mr.  J*tiu*  Hfi&lfr. 

ASKAR  (Dbfbztoaxt)  v.  BAM  MANIK  ROY  asd  oth«m {PLAumito)* 

PretoripHdn,  Right  of^Permiitivt  Vov*es$i&n. 

To  constitute  a  right  by  prescription,  the  possession  must  have  been  as  of  right. 
Here  permiBsive  possession  cannot  be  the  basis  of  right  of  prescription. 

•  Special  Appeal,  No.  2046  of  1869,  from  a  decree  of  the  Officiating  Judge  of 
Tipperah,  dated  the  3rd  June  1869,  affirming  a  decree  of  the  Sadder  Moonsiffaf 
that  district,  dated  the  81st  October  1667. 
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Baboo  Karuna  Das  Bote  for  appellant.  *  1870 

ASKRA 

Baboo  Ratnesh  Chandra  Mitter  for  respondent.  r. 

Bam  Manik 

Hay 

The  facts  of  tne  case  sufficiently  appear  in  the  judgment  of  the  Court|  which  * 

was  delivered  by  - 

Mitter,  J. — The  subject-matter  of  this  suit  is  a  small  piece  of  land  situated 
in  a  /mm*  or  market.  The  plaintiff  is  the  acknowledged  owner  pf  this. land 
and  he  brought  this  action  to  recover  possession  of  it  by  the  removal  of  a  shed 
or  sjtt.ll  erected  thereupon  by  the  defendant.  •  * 

The  defendant's  answer  was  that  he  has  acquired  a  right  by  prescription  to 
keep  theshed  upon  the  land  m  question,  and  to  use  It  on  market  days  for  the 
purpose  of  vending  commodities. 

The  lower  Appellate  Court  has  now  found,  after  remand;  that  the  defendant 
has  acquired  no  snob  right,  and  a  decree  has  been,  acotffl&mgly,  passed  in 
favor  of  the  plaintiff. 

In  speoial,  appeal,  it  is  contended  before  us  that  tihis  finding  is  erroneous  in  ' 
law,  inasmuch  as  it  is  admitted  on  all  sides  that  the  defendant  and  his  prede- 
cessors have  used  the  shed  in  question  for  a  period  of  about  twenty-five  years, 
without  the  payment  of  rent  or  of  auy  cess  of  any  kind  to  the  plaintiff.    We  are 
of  opinio*  that  this  contention  is  not  valid.    A  title  by   prescription  may  be 
acquired  by  long  possession,  it  is  true  $  hut  it  must  be  a  possession  as  of  right, 
before  it  can  constitute  the  basis  of  such  a  title.    A  man  may  allow  his  friend 
to  live  in  his  bouse  for  any  number  of  years  j  hut  the  friendly,  i .  e.}  permissive 
character  of  the  possession  will  always  stand  as  a  bar  to  the  acquisition  of  any 
right  by  prescription.    There  is  no  express  Legislative  enactment  on  the  sub* 
jeot  of  prescription  in  this  country  j  but  it  has  been  held,  that  uninterrupted 
possession  for  a  o*rtafn  length  of  time,  more  or  less,  would  constitute  a  title  br 
prescription,  only  when  it  has  been  held  in  the  capacity  of  a  master,  or  in  the 
'case  of  easement,  adversely  to  the  owner  of  the  land  over  which  the  easement 
is  claimed.    In  the  present  case,  the  defendant  admits  that  the  plaintiff  is  the  * 
owner  of  the  land,  but  he  claims  a  mere  right  to  use  it  for  the  purposes  men* 
iioned  in  his  answer  by  virtue  of  long  enjoyment.    There  is  nothing,  however 
In  the  evidence  produced  by  him  to  show  that  this  enjoyment  has  been  ia  any 
respect  adverse  to  the  plaintiff.    His  witnesses  have  stated,  it  is  true,  that  no 
tent  Or  cess  of   any  kind  lias  been  paid  to  the  plaintiff,  but  the  whole. tenor  of 
their  depositions  goes  to  show  that  the  user  has  been  really  of  a  permissive 
ehaMoter.       The  right  claimed  by  the  defendant  is  a  very  peculiar  and  unusual 
one,  ajud  he  has  given  us  no  information  as  to  how  snch  rights  are  acquired 
in  similar  cases,  either  in  the  haut  in  question,  or  in  any  other  haut  in  the  places 

adjacent  or  elsewhere. 

In  this  state  of  facts,  we  are  unable  to  say  that  the  conclusion  arrived  at  by 
the  lower  Appellate  Court  is  erroneous,  and  we,  accordingly,  dismiss  this  special 
appeal  with  costs. 
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Before  Mr.  Justice  Norman  and  Mr.  Justice  Mtiter. 
4^I°20.    AGHORI  RAMASARG  SING  aUae  DAU  JHI  (Piainto?)  «.J.COCH- 

BANE  AND  AKOTHBR  (DEPENDANTS)*  (1). 


Mitakshara-Sale  of  Ancestral  Property— CavM  of  Action. 

According  to  the  Mitakshara,  a  son  has  a  right  during  the  life-time  of  his  father 
to  sue  to  set  aside  alienations  of  ancestral  property  made  without  his  consent  Hie 
cause  of  action  arises  from  the  date  when  possession  is  taken  by  the  purchaser. 

Baboos  Annanda  Prasad  Banerjee  and  Barnes  Chandra  Mitier  fox  appellant. 

Baboo  Mohes  Chandra  Chowdhry  for  respondent. 

Norman,  J.— The  plaint  states  that  the  plaintiff.  Aghori  Bamasarg  Sing, 
sues  for  the  establishment  of  his  right  of  possession  by  defcermihatibir  ef  his 
title  to  5  annas  4  pie  of  Mauza  Bbntolia  lands  in  Kadia  and  other  pro- 
perties, by  cancelling  certain  deeds  of  conditional  sale  dated  the  13th  of  Sep* 
tember  1859,  and  a  mortgage  dated  the  30th  of  August  1862,  executed  by  the 
plaintiff's  father,  Aghori  Bam  Jhiram  Sing,  and  for  the  recovery  of  future 
mesne  profits;  that  the  suit  is  brought  on  |the  ground  that  the  mauzaa  in 
question  were  acquired  by  the  great-grand-father  and  ancestor*  of  the  plain* 
tiff;   that  Aghori  Bam  Jhiram    Sing,    who  is    made   a   defendant,    had    no 

right  to  alienate  the  ancestral  property,  without  his  (the  plaiantttTs)  consent, 
and  no  right  to  pledge  or  sell  the  ancestral  property  without  lagal  necessity ; 
that  the  property  was  acquired  by  the  plaintiff's  great-grandrfather  oat 
of  his  own  funds,  and  out  of  the  income  of  ancestral  property;  that  the 
defendant,  Aghori  Bam  Jhiram  Sing,  squandered  his  money  in  unauthorised 
expenditure,  and  in  making  a  second  marriage ;  and  though  the  plaintiff  was 
alive,  alienated  and  pledged  the  property  now  in  suit ;  that,  under  the  Mitak- 
shara law,  the  defendant,  Aghori  Bam  Jhuazni  Sing,  had  no  right  so  to  alienate 
or  pledge  the  property,  without  the  plaintiff's  consent  (1)  there  being  no  legal 
necessity  for  the  alienation  of  the  ancestral  property  and  (2)  the  proits  and 
income  of  the  mauza  being  quite  sufficient  to  cover  all  the  necessary  erpensss 
of  the  family.  Hence,  he  says,  the  plaintiff  having  brought  this  regular  unit 
prays  that,  by  determination  of  possessory  right,  justice  may  be  administered 
to  him. 

The  first  Court,  without  going  into  the  merits,  dismissed  the  suit  on  two- 
grounds  :  first,  that  it  is  under- valued ;  and,  secondly,  that  the-  plaintiff  should; 
have  sued  for  a  declaration  of  the  plaintiff's  future  right. 

*  Special  Appeal,  No.  2158  of  1869,  from  a  decree  of  the  Judge  of  Shahabad,  dated 
the  17th  July  1869,  affirming  the  decree  of  the  Subordinate  Judge  of  that  district, 
dated  the  5th  January^  869. 

(1)  See  Baol  Gorain  v.  Teza  Gorain,  4  B.  L.  B.,  App.,  90. 
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The  plaintiff   appealed  to   the  Judge  who,  without   going  Into  the  first  que*-         1870 

Hon,  affirmed  the  decision   of  the  Court   below  by  which   the  suit  was  'dismissed,  T"""- — « 

'  ,,,.,,  »  'AghobiRama- 

on  the  ground    that  the  suit  could    not   be   entertained  during  the  life-time  of    sAbo  Sing 

the  father  \  that  the  suit   should  have  been    for  partition  and   for  a  declaratory  *>• 

order »  and  that,  after  the  death  el  the  lather,    the  alienation  made  by  him  could  J<  coC**BANB. 

not  affect  the  plaintiffs  tight. 

From  this  decision)  the  plaintiff  has  presented   a  special  appeal  to  this  Court. 

The  point  taken  is  that  the  lower  Appellate  Court  is  wrong  in  holding  that 
a  "suit  in  the  present  form  will  not  lie,  a  son  according  to  the  Mitakshara  being 
co-owner  with  his  father. 

We  think  it  clear  that  the  case  must  go  back  to  the  first  Court,  and  be  tried 
upon  the  merits. 

According  to  the  Mitakshara,  a  son  in  the  life-timo  of  his  father  has  a  right 
to  sue  to  set  aside  alienations  of  the  ancestral  property  made  Without  his  con* 
sent,  and  his  cause  of  action  arises  from  the  date  when  possession  is  taken  by 
Ae  person  m  whoso  favor  such  alienation  is  made.  See  Rajaram  Tewary  r. 
Latchman  PersatuL  (1),  and  the  same  case  in  the  later  stage  (2),  Badabart  Prasad 
BahuY.  F*Aha*k  £oer  (3), 

The  case  must  be  remanded  to  the  first  Court. 


Before  Mr.  Justice  Bayley  and  Mr.  Justice  Markoy* 
MtJSSAMAT  JADU  and  another  (Pi AJytffs)  9.  SHBIKH  HIFAZAT  HOSSEItf 

AND   0THER8   ^DEFENDANTS).  *  WO 


Stamp,  Inmj/icienl—Pldint>  BetUrn  of— Act  TUT  0/ 1859,  s  30-~JurisdictUm. 

Eeld  in  special  appeal  that  the  lower  Appellate  Court  was  right  in  setting  aside 
the  proceedings  of  the  Moonsiff,on  the  ground  that  the  property  in  suit  was  valued 
at  an  amount  beyond  his  jurisdiction  j  but  the  plaintiff  was  entitled  to  have  the 
plaint  returned  to  him  that  he  might  present  it  with  the  proper  additional  stamp 
before  the  proper  Court, 

This  was  a  suit  for  possession  of  2  pies  5  krants  Snare  of  Kusba  hewan*  in 
Pexgunna  Tar*,  &c,  laid  at  rupees  159-6.9,  being  ten  times  the  Government 
revenue,  and  for  mesne  profits,  the  total  valuation  of  the  suit  being  rupees  239-6-9* 

The  defence  set  up  was  {inter  alia)  that  the  suit  wis  under-valued. 

The  Moonsiff  held  that,  as  the  suit  was  for  a  fractional  share,  it  was  sufficient 
to  pay  stamp  duties  according  to  ten  times  the  amount  of  the  Government 
revenue ;  and  that  the  defendants*  objection  to  the  insufficiency  of  the  Btamp 
duties,  on  the  ground  that  the  value  of  the  property  was  greater,  was  not  tena- 
ble.   On  the  merits,  he  passed  a  decree  in  favor  of  the  plaintiffs. 

*  Special  Appeal,  No.  2801  of  1869,  from  a  decree  of  the  Subordinate  Judge  of 
Sarun,  dated  the  28th  August  1869,  reversing  a  decree  of  the  Moonsiff  of  that 
district,  dated  the  10th  March  1869. 

(V  Case  No.  228  of  1865 ;  June  7th,  1867.    (2)  4  B.  L,  R.,  A.  C,  118. 

(3;  3  B.  L.  R.,  F.  B.,  91. 


April  22. 
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187a  On   appeal,   the  Subordinate  Judge  held   that,   under   Appendix   (A),  Act 

M gssamat     XXVI  of  1867,   mite  respecting  immoveable     properties    paying  revenue  to 

JsADV        Government,  valuation  was  to  be  made  at  ten  times-  the  jumma  of  the  rent* 

_        *•  roll,  unless  it  was  proved  to  the  contrary  %  whereas,  aooordingto  the  plaintiffs* 

8hiulh  Hin-  , 

«jlt  Hosskin.  own  allegation,  it  was  evident  that   oontrary  was  the  ease,  inasmuch  as  the 

plaintiffs  had  stated  in  their  petition  that  the  approximate  value  of  the  pro- 
perty in  salt  is  rapees  4,000;  that  when,  from  the  statement  ofjtfee  ptomttffe 
themselves,  it  was  evident  that  the  valne  of  the  property  far  exceeded  ten 
times  its  Government  revenue,  the  suit  ought  to  have  been  veined  At  the  mar- 
ket value  of  the  property  in  dispute;  that  if  the  suit  had  been  properly 
valued,  the  Moonsiff  would  have  had  no  jurisdiction.  He  accordingly  dis- 
missed the  plaintiffs'  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Mr  Gregory  (Munshi  Mahomed  Yueaff  witfi  him)  for  appellants. 

Baboo  Taraknath  JHU  for  respondents. 

The  judgment  of  the  High  Court  was  delivered  by 

Maekbt,  J.— We  think  that  this  special  appeal  should  be  dismissed  with 
oosts,  because  it  has  been  found,  although,  no  doubt,  upon  but  slender  evidence' 
and  upon  an  unguarded  and  unnecessary  admission  on  the  part  of  the  plain* 
tiffs'  pleader,  that  the  property  in  .suit  was  valued  at  an  amount  beyond  the 
jurisdiction  of  the  Moonsiff ;  and  therefore  it  is  quite  clear  that,  in  entirely 
Betting  aside  the  proceedings  of  the  Moonsiff,  the  lower  Appellate  Court  was 
perfectly  right 

But  there  is  a  question  which  is  wholly  independent  and  apart  from  this 
special  appeal.  The  plaintiff,  appellant)  urges  that  he  is  entitled  to  the  benefit 
of  the  stamp  he  filed  for  the  plaint,  and  that  the  plaint  ought  to  have  been 
returned  to  him,  in  order  to  be  presented  with  the  proper  additional  stamp 
before  the  proper  Court. 

This  seems  to  me  to  be  a  prayer  which  we  ought  to  grant)  and  have  power 
to  grant,  under  the  law,  and  which  is  contemplated  by  section  do  of  Act  Yin 
of  1869.  I  think  that  the  true  construction  of  that  section  is  that,  when  it  is 
discovered  that  there  is  an  error  in  the  plaint,  the  party  should  not  lose  the. 
benefit  of  the  stamp  duty  that  he  had  already  paid,  but  that  he  should  have 
the  plaint  returned  to  him,  m  order  that  he  may  present  it  in  the  proper  way. 
It  is  quite  true  that  this  ground  is  not  taken  in  the  petition  of  special  appeal, 
but  the  question  is,  as  has  been  before  observed,  apart  from  any  consideration 
of  the  special  appeal.  The  only  doubt  in  this  matter  arises  on  a  decision  of 
Mr.  Justice  Seton-Karr  and  Mr.  Jnstice  Maopheraon  in  Shaikh  Mmhw  All 
v.  Mussamut  Bas*o  11),  but  that  is  a  mere  expression  of  opinion  apparently 
without  argument. 

(I)  8  W.  R.,  47. 
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In  a  case  decided  by   Mr.  Justice   Bayley   and  Mr.    Justice  Hobhouse,  ^ 
Nuasurvt  Mi  Chwdhry    v.  Mahomed   Kanoo    Sikdar  (1),    where    this  point  was     Mo8gAMA1j 
argued,  the    learned  Judges  say  that   a  Court    of   Appeal    has   power  to  make  Ladu 

such  an  order  j  and  if  the  lower    Appellate    Court    has    such  a  power,  it  is  clear  «. 

that  this  Court  which  has  all  the  powers  of  the  Court  below,  has  also  that  ^*™8S^* 
power.  On  the  authority,  therefore,  of  the  decision  last  cited,  which  is  fully  in 
support  of  the  view  that  we  now  take,  we  are  of  opinion  that  this  contention 
of  the  pleader  for  the  special  appellant  is  a  proper  contention ;  and  that  as 
soon  as  the  error  was  discovered,  the  plaint  ought  to  have  been  returned 
to  him,  whether  that  was  discovered  in  the  first  Court  or  in  appeal  before 
the  lower  Appellate  Court,  or  in  this  Court. 

We   dismiss  the   special    appeal   with    costs,    but   direct   that  the  plaint  be  t 
returned  to  the  plaintiff,  in  order  that  he  may  present  it  in  proper  form. 


Before  Mr,  Justice  Bayley  and  Mr*  Justice  Mitter. 

8HEO  GOBIND  BAWUT  (Plaintiff)  *.  ABHAI NABAYAN   SING  and  othsrs         W|& 

(Drfbndants).*  *^ 

Valuation  of  Suit — Jurisdiction — Appellate  Court* 

When  it  appears,  on  appeal,  that  the  suit  has  not  been  rightly  valued,  and,  if 
rightly  valued,  the  Court  of  first  instance  would  not  have  had  jurisdiction  to  try 
it,  the  Appellate  Court  may  entertain  the  objection,  though  it  had  not  been 
raised  in  the  Court  below. 

This  suit  was  brought  in  the  Moonsiff's  Court  of  Sarun,  for  recovery  of  posses- 
sion of  a  one  anna  eight  gundas  share  of  Mauza  Futehpore,  valued  at  rupees  105, 
being  ten  times  the  Government  revenue  payable  for  the  said  share.    The  plaint 
disclosed  that  the  market  value  of  the  whole  property  was  about  rupees  31,100. 
The  defendants  took  no  objection  to  the  valuation. 
The  Moonsiff,  after  trying  it  on  the  merits,  dismissed  the  suit. 
On  the  appeal  of  the  plaintiff,  the    Judge  held    that  since,  from  the  statement 
of  the  plaintiff   himself,    it   is    evident    that    the    value  of  the  property  in  dis- 
pute far  exceeds  ten  times  the  Government   revenue,  the  claim  should  have  been 
valued  at  rupees  2,700,  being    the  proportionate    value  of  the  share  sought  to  be 
recovered.    That  as    the   plaintiff  had   not   done   so,    the  suit  had  been  under- 
valued, and  the  Moonsiff   had  therefore   no   jurisdiction   te  try  the  suit.    He, 
accordingly,  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court. 
Baboo  Kalikrishna  Sen  for  the  appellant. 
Baboo  Anuktd  Chandra  Mookerjee  for  the  respondent. 

•  Special  Appeal,  No.  2833  of  1869,  from  a  decree   of  the  Subordinate  Judge  of 
Barun,  dated 38th  August  1869,  affirming  a  decree  of  the  Moonsiff  of  that  district, 

dated  the  31st  March  1869. 

(1)11  W.  E.,  541.  g5 


f 
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18  .  BENGAL  LAW  HEP0RT8.  [VOK  ? 


1879  SfttrtsB,  J. — We  See  no  reason  to  interfere  with  the  judgment   of  the  lower 

Skso  GoBrsiT  Appellate  Court.    It  is  admitted   that  the  suit  was  tinder  valued,    and  it  is  sto 

Bawct       admitted   that   if   the   claim   were  properly   rained,   the*  suit  ootid  not  hate 

a  —  ^ir-..    been  instituted  in  the  Court  of  the  Hoonsiff  who   tried   ft  in  the  firat  rastauce; 

TAnSiiiG.    Under  these  circumstances,    the  lower   Appellate   Court   waS   right  in  reversing 

the  decision  of  the  If  oonsiff,  upon  the   ground  that    it  was  heard  without  Juri* 

diction. 

It  is  contended  that   the  objection  as  to   valuation  was    not  taken  before  the 

Court   of  first  instance,    but    whether   it  was   so  taken  or  not,  the  jurisdiction 

of  the   Court  by    Which   the   suit   was   heard,  is    admittedly  affected,  and  the 

lower   Appellate  Court  was,    therefore,   justified    in   taking   up  the  point  eve* 

•  though  it  was  not   urged  by  the  defendant  before  the  Court  of  first  instance. 

We  dismiss  the  special  appeal  with  costs. 


Before  Mr,  Justice  Loch  and  Justice  Sti  ft  P.  Hobltouse,  Bart. 

tttLMADHAB  KARMOKAR  (VhAtttmr)  e.  SHIBU  PAL  foNE  of  rat 
April  28.  Defekdakt.;  .• 


Ad  Vlilofim,  a.  16-  Act  X  of  1859,  *.  6-Sofe  of  a  Tenure  for  Arrem-* 
BigM  of  Ptmhater^EjeitimenA— Incumbrance  by  former  Ten&nt* 

A  purchaser  of  a  tenure  sold  under  Act  VIII  of  1865  (B.  C),  for  arrears  of  rent> 
cannot,  under  section  16,  eject  a  ryot  who  has  acquired  a  right  of  octfapanay)  no* 
der  section  6  Act  X  of  1859,  under  the  former  tenant. 

Baboo  Bamacharan  Banerjee  for  appellant. 

Baboo  Girija  Sankar  Mammdar  for  respondent' 

HobhocsB,  J.—The  plaintiff  in  this  case,  who  is  the  special  appellant  before* 
us,  became  the  purchaser  at  an  auction-sale  under  Act  VIII  of  I86B  (B.  C.}  of 
a  certain  under-tenure.  The  person  who  held  that  under- tenure,  previous  td 
the  plaintiff's  purchase,  created  an  incumbrance  on  that  tenure  in  the  shape 
of  a  mokurrari  lease,  in  favor  of  the  defendant.  After  the  acquirfeg  ci 
hie  purchase,  the  plaintiff  sued  to  recover  from  the  defendant  khaB  possession 
of  the  land  covered  by  the  mokurrari.  The  Judge  of  the  Appellate  Court  has 
found  as  a  fact  thst  the  defendant  has  been  at  any  rate  more  than  twelve  yeatt 
the  cultivator  of  the  land,  and  has,  therefore,  further  held,  that  the  plaintiff 

*  Special  Appeal,  No  2851,  of  1869  from  a  decree  of  the  Judge  of  West  Burd- 
wan,  dated  the  4th  September  1869,  reversing  a  decree  of  the  Moonsiffof  thatdis* 
jtrict,  dated  the  21st  June  1869. 


Vw- 
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aannet*  in  the  peeseat  e&it,  snooted  la  obtaining  fchas  possession,    that  10,  in         1890 
ejecting  the  defendant. 


NlLMATJSAB 

We-  were  at  first  somewhat  inclined  to  think  that  the  Judge  was  wrong  irt 
Khis  decision.    But,  on  farther  consideration  of  the  law,  and  on*  hearing  the   Shtbu  Pu>. 
argument  of  the  pleader  for  the  other  side,,  we  axe  convinced  that  the  Judge 
was  quite   right.    The  argument  of   the  special  appellant  is  this:  he  Bays*. 
and  saya  truly  enough,,  that  the    moknrrari  lease  in  question  n  an.  inBnnv 
feranoe,  and  he  then  says  that,  inasmuch  a*   the  defendant  is-  the  holder  of 
thai  incumbrance,,  so  if  he  has  the  right  to  get  rid  of  that  incumbrance,  he> 
h*ft,ako  the  right  to-  eject  defendant,  the  person  who  is  the  holder  of  it.    And 
hfroongjonds  that  the  only  way  in.  which  the  defendant  can  escape  from  eject* 
enaai  ia  by  {Aeading  to.   the  first  proviso   in  section    16,  Act   VIII  of  1865, 
£B.  €-),.  and  by   showing    that  he  is  a    khudkast   ryot,  or   else   a  resident 
and    hereditary    cultivator,    within   the   meaning,    of    that     first     proviso.. 
Bos  it  seems  to  ne  that    the  proviso   in.  question  has  nothing    whatever  to 
do  with,.  «nd  does  not  at  all  concern,  *hs  party  before  us.    It  is  quite  true  that 
the  Joadgs  hag.  found,  or  .seems  to  find,  that  the  defendant  is  not  a  khndkast 
•pet,  mad  the  Judge  has  certainly  not  found   that  the  defendant  is  a  resident 
and:  hereditary  cultivator ;  but  the  Judge   has  found   that  the  defendant  is 
ftiyot  having  a  sight  of  occupancy  within  the   meaning- of  section  6*  Act  3C 
of*  1859; and  this,  we  think,  is  sufficient  to  protect  the  ryot  in  this  instance* 
The  law,  section*  16,  Act  VIII  of  1865  (BJ  C.)fc  ia  couched  in  these  terms :— "  The 
"purchaser  of  an  under- tenure  sold  under  this  Act  shall  acquire  it  free  from  all. 
"incumbrances  which  may  have  accrued  thereon  by  any  act  of  any  holder  of  the 
"said under* tenure,  his  representatives  or  assigns,  unless,!'  as  the  law  goes  on 
to  say,  "  the  right  of  making  such   assignment    is  expressly  provided  for/'' 
ox  unless  the  particular  tenant  against  whom,  any  suit  may  be  brought  is  a 
tenant  coming  within,  the  terms  of  the  proviso  to  which  I  have  above  referred. 
How,  if  the  sent  had  been  one  on- the  part  of  the  plaintiff,  to  declare  that  he  was 
free  froaathe  incumbrance  made  by  the  late  holder  of  the  tenure,  it  is  most 
lflcely  that  wetthould  have  held  that  the  suit  was  a  good  one,  and  that  we  should 
have  "given  the  relief  asked  for,  because    the   incumbrance   in   question  was 
aa\doubtediy  an  incxunbxnnoe  which  had  accrued    by  the  act  of  the  former 
holder*  -and  which  was  not  protected  by  any  especial  right  given  under  especial 
agreement  to  make  such  incumbrance.    But  the  defendant  in  this  instance  does 
not  rely  solely  upon  the  incumbrance,     if  he  indeed  relies  upon  it  at  all.    He- 
says  that  he  cannot  be  ejected,  because  he  has  a  right  of  occupancy,  a  right 
expressly  given  to  him  by  the  provisions  of  Act  X  of  1859.    The  incumbrance 
to  which  section  16,  Act  VIII  of  1865  (B.  C.)  refers,  is  not  the  person  but  the 
thing.    The  lease  in  this  instance  might  possibly  be  avoided  5  but  it  does  not 
follow  that  the  man  who  holds  that  lease  must  necessarily  thereby,  and  there- 
fore, be  ejected.    The  law  does  not  say  so,  and  on  the  contrary  the  provisions 
of  Act  X  of  1859,  on  ]  which,  defendant  relies,  protect  a  person,  who,  like  defend- 
ant, hat  arigbaoi  occupancy. 


/' 


PUREDAG  SING  and  othfbs  (De- 
fendants) v.  PURTAB  NARAYAN 


»  BENGAL  LAW  REPORTS.  [VOL.  T. 

1870  In  this  view  of  the  case  we  are  confirmed  by  the  decision  of   a  Division 

Nilmadhab""  Bench  of  this  Court,  Puredag  Sing  v.   Purtub  Narayan  Sing  (1).     The  appeal  is 
Rahmokar     dismissed  with  costs. 

SeibuPal.    (I)  Before  Mr.  Justice  L.  flf.  Jackeon    contended  that  they  were  under-tenants 

and  Mr,  Justice  Marhby.  of  the  lands  severally  in  their  possession, 

tinder  good  and  valid  leases  from  the  last 

lessee,  or,  in  some  cases,  previous  to  the 

Q1TMP  /P  *  accrumg  of  the  mokurraridar's  right. 

SlNCr  (Plaintiff).  Nqw .fc geemg  ^ methat>if  the  defendant 

The  18th  March  1 869.  succeeded  in  making  out  such  allegations 

as  those,  the  plaintiff  ought  not  to  have  had 

Baboo  Upendra  Chandra Boseior       *         .   *!•       -4.  n  i *«  — 

^  v/      wiur^wiw     a  decree  m  this  suit.  It  also  seems  tome, 

appellants.  .     that  tf  the  Judge  ^  understood  this  to 

B&boos  NabahrieliTUiMookerjee  and    be  the  real  bearing  of  the  case,  he  would 
Bama  Charan  Banerjee  for  respondent*   have  looked  with  a  very  different  eye  upon 

Jagkson,  J.—  .      .  .  .the  evidence  which  the  defendants  have 

The  ground  upon  which  I  consider  that  adduced.  It  is  not  because  the  defendants 
we  are  called  upon[to  interfere  isthis.The  have  failed  to  show  that  the  commence. 
Judge  has  not,in  my  opinion,  taken  a  cor-  men  t  of  their  holding  wasantecednet  to  the 
reot  view  of  the  bearings  of  this  case.The  creation  of  the  mokurrari,which  the  plain- 
plaintiff  alleged  that  he  had  purchased,at  tiff  had  purchased,  that  therefore  they 
a  sale  in  execution  of  a  decree  under  Act  were  .to  be  summarily  turned  out  of  t£o 
VIII  of  1865,  the  rights  of  a  mokurrari-  lands  they  were  holding.  But  if  they  were 
dar ;  that  he  had  received  formal  posses-  under-tenants,  bond  fide  holding  and  cul- 
sion  from  the  officers  of  Court ;  but  that  tivating  lands  within  this  mokarrari,  I 
the  defendants,  severally,  had  opposed  should  suppose  that  they  would  have  bean 
him,and  withheld  possession  of  the  land;  entitled  to  obtainpossession  of  those  lands 
and  he,  therefore,  sued  to  obtain  a  de-  until  their  holding  was  properly  deter- 
cree  by  virtue  of  which  they  should  bo  mined  in  due  course  of  law.  I  think  there- 
ejected  from  those  lands.  fore,  that  the  case  ought  to  go  back  to 

the  Zilla  Court,  in  order  that  the  proper 

The  def  endants,aslunderstand,severally  issues  may  be  considered,  in  this  point  of 
disclaimed  any  right  to  hold  the  lands,so  view,  in  the  case  of  each  of  the  defend 
to  speak,  adversely  to  the  plaintiff ;  but    ants  who  have  appealed. 

*  Special  Appeal,  No.  2400  of  1868,  from  a  decree  of  the  Judge  of  East  Burdwaa, 
dated  the  1st  June  1868,  reversing  a  decree  of  the  Subordinate  Judge  of  that  district, 
dated  the  18th  February  1868. 


•  ft  .  •»  . 
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Before  Mr.  Justice  Norman. 
In  the  Goods  op  SHAMLAL  DAS. 

Administration, Certificate  of-Act  XXVII 0/I86O,  s.  6.  ^70 

June  2. 

This  was  an  application  for  Letters  of  Administration,  or  for  a  fresh  Certi- 
ficate of  Administration  in  supersession  of  ono  which  had  originally  been 
granted  by  the  Judge  of  the  24-Pergunnas,  under  section  6  (1)  of  Act 
XXVI I  ef  1860. 

Noeman,  J.,  ruled  that,  sitting  on  the  original  side  of  the  Court,  he  eould 
not  grant  the  latter. 


Before  Mr  Justice  Norman 

SMITH  v.  BOGGS.  18yo 

A4*  XXIII of  1861,  s.  8 -Act  VIII  of  1859,  88.  273, 280.  May  7. 

Section  8  of  Act  XXIII  applies  only  to  applications  made  under  section  273  of 
Act  VIII  of  1869,  not  to  applications  made  under  section  280. 

Txb  prisoner  was  brought  up  on  a  writ  of  habeas  corpus,  and  appHed  for 
his  discharge  under  section  280,  Acf  VIII  of  1859. 

Mr.  Hyde  for  the  plaintiff  asked  for  a  reasonable  time  for  inquiry,  and  to 
enable  the  plaintiff  to  be  prepared  with  the  proof  required  by  section  281. 

Mr<  Ingram  for  the  prisoner  contended  that,  if  time  was  granted,  his  client 
should  be  let  out  of  prison  on  undertaking  to  appear  at  the  expiration  of  the 
further  time  granted,  as  provided  by  section  8  of  Act  XXIII  of  1861. 

Mr.  Hyde  contended  that  section  8  referred  to  a  difierent  case  from  the 
present,  viz.,  to  the  circumstances  described  in  sections  273  and  274,  for 
the  latter  of  which  it  was  substituted. 

Mr.  Ingram  contended  that  section  8  was  extensive  enough  to  include 

both  procedure  in  applications  under  section  273,  and  under  section  280. 

Norman,  J.,  was  of  opinion  that  section  8  of  Act  XXIII  of  1861  applied 

only  to  applications  made  under  section  273  of  Act  VIII,  viz.,  for  discharge 

from  arrest  in  execution  of  a  decree ;  and  not  to  applications  under  section 

280,  where  the  applicant  has  been  actually  committed,  and  is  brought  up 

from  the  jaO.    A  week's  time  was  granted,  and  the  prisoner  remanded. 

Attorney  for  the  plaintiff :  Mr.  Dover. 

Attorneys  for  the  prisoner ;  Messrs.  Carrnthers  $  Co., 

(1)  Act  XXFUo/ 1860,  s.  6.—"  The  ther  proceedings  for  the  investigation 
granting  of  such  certificate  may  be  sua*  of  the  title  as  it  shall  think  fit.  The  Court 
pended  by  an  appeal  to  the  Sadder  may  also,  upon  petition,  after  a  certificate 
Court,  which  Court  may  declare  the  sha.llhave  been  granted  by  the  disrictCourt, 
party  to  whom  the  certificate  should  grant  a  fresh  certificate  in  'suaperaession  of 
he  granted,  or  may  direct.such  fur*    the  certificate  granted  by  the  distriotCourt.' 


./ 
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Before  Mr.  Justice  Norman.. 

SMITH  v.  BOGGS. 
1870 
May  I*.  Art  VIIT  O/1850;  t .  281  -"  JfcaZ  Fdi&."* 

Bad  faith  in  section  281,  Act  VlH  of  1859,  means  bad  faith  not  only  inreeptcfr 
of  the  application,  but  includes  bad  faith  on  previous  occasions. 

This  was  an  application  for  discharge  under  section  280,  Aefr  VIII  of  1859. 

The  defendant  was  up  to  1888  a  broker ;  but,  failing  in  that  trade,  he  bad 
obtained  a  situation  in  Messrs  Cohn,  Feilmann's.  It  was  stated  by  Mr.  Hyde 
that  he  was  in  the  habit  of  drawing  his  salary,  which  wasrupeea  400  a  month, 
in  advance,  and  particularly  since  the  decree  had  been  obtained  against  him.. 
It  was  contended  that  he  had  done  this,  in  order  to  defeat  the  execution.. 

* 

Mr.  Ingram,  for -the  applicant  contended  that  the-  bad  faith  mentioned' 
in  section  281  must  be  bad  faith  in  respect  of"the  application,  and  would* not 
refer  to  bad  faith  in  respect  of  any  previous  proceedings :  In  re  a  prumer  (1),. 
Oriental  Bank  v.  Manimadhah  Sm{i).  By  section  £8§,theproporty  of  the- 
defendant  is  still' liable  after  his  discharge' 

Mr.  ffy<&,<3$**r«.— Badfa^ 

and  not  only  with  respect  to  the  application :  Inre  8dorper9aud'(Z),  In  re  Sib* 
thunder  Kurmohar  f 4),  and  Paeemore.  v.  The  CtUoutta>  Docking  Company  (6). 

NoBKitfj  J^  said  he  was  disposed  to  think  that,  by  the  words  "  bad  faith/" 
the  Jjegislaturo  intended  something  more  than  bad  faith  in  respect  of  tho* 
particular  application,  and  directed  Mr.  Hyde  to  proceed  with  hia  evidence. 

The  petitioner  was  then  examined  by  Mr.  Hyde,  and  proved  that,  though, 
he  had  not  paid  anything  to  the  plaintiff,  he  hadpaid  many  ot  her  creditors . 
For  some  time  previous  to  his  employment  by  Cohn,  Feilmann,  the  petitioner- 
hail  been  earning  very  little* 

Upon  the  lacts,  Nomjas,  J.^  was  of  opinion  that  it  was  not  proved  that  the- 
petitioner  in  drawing  his  salary  in  advance  did  so  from  fraudulent  purpose- 
er  that  he  had  been  guilty  of  any  act  of  bad  faith. 

Attorney  for  the  plaintiff  :  Mr.  Dover; 

Attorneys  for  the  defendant :  Mesw.  Qwruthers  jr  Qo* 

(1>  1  L  J-  IT.  S.,  8  (4)  2 1.  J.,  NS,,  93  notei 

(2)  3  B.  L.  B.,  App.,  14.  •  ■  •  •  (5)  Bourke,  75. 

(3)2I.J.,N.  S.,91. 
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jRtfn*  M*.  Jtiatik*  Ndrmm  (Cfafatting  Chtef  Ju$Uw)  undMr.  Jtotiee  MarMy.     ^  w(° 

M&rch  31, 
SAJKUttAR  PAEAMANIK  v.  L.  STEWARD  — " 


2^fer*^  JVoto  SmaH  Od&se  Court-^Oosts— Act  XXVI  o/1864, 5.  8. 

Where  a  case  ha^  been  referred  from  the  Small  Catise  Court  for  the  opinion  of       See  also 
*the  High  Court,  at  the  request  of  the    plaintiffs,  and  they  neither  deposited  any  14 B.  L.  R4180 
•security  for  the  costs  of  the  reference,    nor  appeared  in  the  High  Court,  held,  the 
'case  was  n6t  -properly  before  the   Court,    and  an   application  for  costs  by  the  de* 
*end&t*fc  who  did  appear  Was  therefore  refused. 

This  was  a  reference  by  the  first  Judge  of  the  Calcutta  Small  Cause 
♦Court,  under  section  7,  Act  XXVI  of  1864. 

The  case  was  referred  at  the  request  of  the  plaintiffs. 

It  appeared  that  no  security  or  deposit  for  costs  had  been  given  tts  re- 
<quiied  by  section  8  of  Act  XXVI  of  1864   f  1),  and  plaintiff  did  not  appear* 

Mr.  FhUlipt,  for  the  defendant,  applied  for  Costs,  stating  that  he  appear* 
%d  on  notice  received  from  the  Registrar. 

The  opinion  of  the  High  Court  was  delivered  \>j 

HoBttAN,  JJt—  appears  to  me  tnat  this  case  ottghi  not  to  liaVe  been  sent 
Yip,  security  for  costs  not  having  been  given. 

Yott  may  have  appeared  for  the  protection  of  your  client ;  it  seems  to 
me  the  case  is  not  properly  before  the  Court.  It  ought  not  to  have  been 
sent  up  «t  alL 

Application  fer  tosU  tefi\se&. 

Attorneys  f of  plaintins  :  Itessrs  Gray  ami  Go> 

Attorney  for  defendant:  Mr.  Olivet. 

{I)  Act  X&Vt  of  1864,* «.  $.— "  When    fendant  to  pay  the  amount  of  stidh  judg* 

judgment  is  given  contingent  npon  the    merit  into  the  hands  of  the  Clerk  of  the 

opinion  of   the  High   Court,  the  party     said  Court,  and  the  same  shall  have  been 

against  whom  such  judgment  is  given,    paid    accordingly  ;  and    the    said  High 

ehalk  Artless  he  oe  vdiUing  to  submit  to    Court  may  either  order  a  new  trial  in  such 

*uchjvdgr*ent>  forthwith   give  security    terms  as  it  think  fit,  or  may  order  judg- 

to  be  approved  by  the  Clerk  of  the  Court    ment  to  be  entered  for  either  party,  as 

for  the  costs   of  the  referenoe  to  the    the  case  may  be,and  may  make  such  dr- 

High  Court  and  for  the  amount  of  the    der  with  respect  to  the  costs  of  reserving 

judgment ;  provided*  nevertheless,  that    the  question  and  stating  the  Bame  for  their 

such  security,   so   far   as  regards  the    opinion  and  otherwise  arising  thereout  or 

amount  of  the    judgment,  shall  not  be    connected  therewith,  as  such  High  Court 

required  in  any  case,  where  the  Judge    may  think  proper,  and  all  orders  made  by 

of  the   Court    of  Small  Causes,  who    the  High  Court  under  this  section  shall 

tried  the  suit,shall  have  ordered  the  de-    be  final." 


/• 


2*  BENGAL  LAW  BEPOBTS.  (TOLV 

1870  Before  8k  Richard  Ooiich,  Kt,  Chief  Juitice,  and  MrJuttiee  Markby. 

May  87'  P.  DISSENT  t>.  THE    JUSTICES  OF  THE  PEACE  FOE  THE 

See  also  TOWN  OF  CALCUTTA. 

14  B.L.K.  180 

Reference  from  ShIoU  Cause  Court^Ooste—Act  XXFI  of  1864,  *.  8. 

Where  a  case  had  been  referred  from  the  Small  Cause  Court  for  the  opinion  of 
the  High  Court,  at  the  request  of  the  plaintiffs,  and  they  neither  deposited  any 
security  for  the  cost  of  the  reference,  nor  appeared  in  the  High  Court,  held,  the 
defendants,  who  appeared,  were  entitled  to  judgment  and  to  an  order  that  the 
plaintiffs  should  pay  the  costs  of  reference  and  other  expenses  connected  therewith. 

This  was  a  reference  by  the  first  Judge  of  the  Small  Cause  Court  of  Gal* 
cutta.  Judgment  had  been  given  for  the  defendants  contingent  on  the  opi- 
nion of  the  High  Court,  upon  a  question  which  had  been  reserved  at  the 
.  instance  of  the  plaintiff.  It  appeared  no  deposit  or  security  for  costs  had 
been  given  in  accordance  with  Act  XXVI  of  1664,  section  8.  The  plaintiff 
did  not  appear  in  the  High  Court. 

Mr.  Wilkinson  appeared  for  the  defendants,  and  contended  that  th  e 
judgment  of  the  Small  Cause  Court  should  be  upheld  with  costs.  He  called 
attention  to  the  case  of  Rajkuniar  Paramanik  v  Stewart  (1). 

The  opinion  of  the  High  Court  was  as  follows  : 

Coircff,  C.  J.— We  think  that  in  this  case,  as  the  plaintiff  does  not  ap- 
pear and  the  case  was  reserved  upon  the  application  of  the  plaintiff,  and 
not  by  the  Court  on  account  of  a  doubt  which  the  Court  entertained,  we 
may  give  judgment  for  the  defendants,  judgment  having  been  given  for 
them  in  the  Court  below.  We  also  make  an  order  under  section  8  of  Act 
XXVI  of  1864  for  coats.  If  a  party  asks  the  Judge  of  the  Small  Cause 
Court  to  refer  a  case  and  does  not  appear  in  this  Court,  he  must  be  taken 
to  have  abandoned  his  case,  and  must  have  judgment  given  against  him 
in  this  Court.  Judgment  will  be  entered  for  the  defendants,  and  the  plain- 
tiff must  pay  the  costs  of  reversing  the  question,  and  stating  it  for  the 
opinion  of  this  Court,  and  otherwise  arising  thereout,  or  connected  there- 
with. 

Attorneys  for  the  defendants  :  Messrs.  Berners  <J*  Co. 

s  (I)  Ante.  p.  23. 
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Before  Mr.  Justice  Bayley  aud  Mr.  Justice  Markby. 
SBI  CHAND  (Depbhda5t)  v.  NIM  CHAND  SAHU  (Plaintiff).*  ig7() 

Co^oprUtor~Injwution — Injury.  *  -, 

The  defendant  was  in  possession  of  land  under  a  potta  granted  by  the  ijaradars 
of  the  proprietors,  and  thereon  commenced  to  build  a  house  and  plant  a  garden. 
The  plaintiff,  who  had  bought  the  right,  title,  and  interest    of  one  of  the  pro- 
prietor's, sued  to  restrain  him.    He  did  not  allege  any  injury,    Held,  that  such 
suit  would  not  lie. 

This  was  a  'suit  for  the  demolition  of  the  walls  of  a  house  and  for  restrain ^ 
ing  the  defendant  from  planting  the  garden  and  constructing  the  new 
house,  which  he  was  then  building,  on  a  parcel  of  land  in  Mauza  Bostompore 
Shahpore,  on  the  ground  that  the  plaintiff  had  purchased  the  right,  title,  and 
interest  of  one  of  the  proprietors,  and  that  the  defendant  had  been  forcibly 
planting  a  garden  and  erecting  a  buildiDg  on  the  land  belonging  to  the  talook. 

The  defence  was  that  the  defendant  had  obtained  a  potta  from  the 
ijaradars  of  the  proprietors  who  had  power  to  grant  such  pottas,  and  that 
the  purchase  of  the  plaintiff  of  a  fractional  share  could  not  effect  his  right. 

The  Moonsiff  held  that  the  potta  was  proved ;  that  the  ijaradar  had  no  power 
to  grant  such  pottas ;  that,  as  the  plaintiff  was  the  holder  of  a  small  portion 
in  a  joint  and  undivided  mauza,  he  had  no  right  to  advance  his  claim  regard* 

ing  the  whole  plot  of  land  in  dispute  ;  that  it  would  be  a  great  hardship  to 
pass  any  order,  regarding  the  whole  house  and  garden  in  a  suit  instituted  by 
a  party  who  was  owner  of  a  small  fractional  share.  He,  accordingly,  dismisse  d 
the  plaintiff's  suit. 

On  appeal,  the  Subordinate  Judge  found  that  the  potta  alleged  to  have  been 
granted  by  the  ijaradar  had  not  been  proved ;  that  the  ijaradar  had  no  power  to 
grant   a  potta  in  perpetuity ;  and  that   the  defendant    had  been  planting  a 

garden  and  erecting  a  building  or  house  upon  land,  over  which  he  had  no  right. 
He,  accordingly,   passed  a  decree  in  favor  of  the  plaintiff  for  possession  of  the 

land  by  destroying  the  wall,  house,  and  garden  of  the  defendant. 

The  defendant  appealed  to  the  High  Court. 

Mr.  JR.  T.  Allan  (with  him  Baboos  Mahesh  Chandr*  Chowdhry,  Oopal 
Chandra  Mooketjee,  and  Narsing  Chanara  Mitter)  for  appellant. 

Mr.  0.  Gregory  (with  him  Baboo  Hem  Chandra  Banerjee)  for  respondent. 
Markby,  J. — It  seems  to   me  that,  during  the  whole  argument  in  this  appeal 
the  pleader  for  the  respondent  has    persistently  avoided  the  point  npon  which 
the  Court  long  intimated  to  him  that  the  decision  of  the  case  turns. 

Upon  many  points  involved  in  this  case,  it  is  unnecessary  to  pass  any 
opinion  whatever.    The  Moonsiff  in  the  first  Court    held  that  this  suit  could 

*  Special  Appeal,  No.  1983,  of  1869,  from  a  decree  ofythe  Subordinate  Judge  of 
Patna,  dated  the  31st  July  486$,  reversing'  a  decree  of  the  Moonsiff  of  that  dis- 
trict, dated  the  30th  January  1869. 
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1870         not  be  maintained  by  the    plaintiff.    It   was  a  Bait  brought  in  substance  to  stop 
Sei  Chand    the  defendant   from  enjoying   a  property    of  which    he  was    in    possession,  by 
*J*  preparing  a  house,    and  forming    a   mangoe    garden    upon  it,  and  to  have  the 

8ahu  building  of  the  house  stopped,    and    the    wall  and  trees    removed.    The  defend- 

,  ant's  right    to   possession    is    not    disputed,    and    it  is  alleged    that  he  derived 

hia  title  from    certain    ticcadars    who    again    derived   their    title  from  the  co- 
sharers  of  the  plaintiff. 

The  first  Court,  therefore,  lays  down  as  a  principle  that  one  of  several 
co-sharers  cannot,  without  the  consent  of  the  other  co-sharers,  come  in, 
and  interfere  with  the  enjoyment  of  the  property  by  the  defendant,  who 
holds  under  a  title  derived  from  all.  This  view  of  the  c  ise  is  porf octly  in 
accordance  with  a  decision  of  Peacock,  C.  J.,  and  Glover,  J.,  in  Lola 
Biswambhar  Lab  v.  Rajaram  (1).  That  case,  it  is  true,  arose  as  between 
two  co-proprietors  who  were  themselves  in  enjoyment  of  the  property ;  but  it 
seems  to  me  that  on  principle  the  same  rule  applies  where  one  of  several 
proprietors  is  seeking  to  control  the  enjoyment  of  the  property  by  the  common 
tenant  of  all.  The  mo  do- of  dealing  with  the  land  as  between  co-proprietors 
is  really  what  was  in  question  in  both  the  cases.  The  only  point  omitted  by 
the  Moonsiff  is  that  he  does  not  say  in  terms  whether  tho  defendant  was  doing 
any  injury  to  the  land,  but  no  injury  was  ever  alleged  by  the  plaintiff,  and  I 
would  observe  that  there  could  be  no  injury,  and,  therefore,  this  case  appears 
tome  to  be  exactly  similar  to  the  decision  quoted  above  in  which  I  folly 
concur. 

I  would  add  that  in  the  case  of  Nabin  Ohandra  Mitter  v.  Makes  Chandra 
Mitter  (2),  decided  almost  at  the  same  time,  I  expressed  an  opinion  that  wore  the 
question  whether  there  is  any  injury  done  or  not,  tho  same  principle  would 
apply.  It  is  notnocessary  in  this  case  to  decide  that  point,  but  as  that  case 
has  been  referred  to,  I  havo  only  to  say  that  I  still  maintain  the  opinion  that 
I  therein  expressed, 

The  judgment  of  the  lower  Appellate  Court  is  reversed,  and  the  plaintiff's 
suit  dismissed  with  costs. 

Bat  ley,  J. — I  think  that  the  case  of  Lala  Biswambhar  Lair.  Rajaram  (I), 
decided  by  Peacock,  C.  J.,  and  Glover,  J.,  should  govern  this  case, 
the  only  difference  being  that  the  co-proprietors  in  that  case  and  the 
representatives  of  the  co-proprietors  in  this  were  the  parties  interested, 
Inother  respects  there  is  no  difference.  The  suit  alleges  no  injury,  asks 
for  the   relief    of  no  injury,  and  in  fact  it  is  a  snit  in  which  one  of  several 

co-sharers,   without  the  consent    of  tho    others,    asks  to   have  certain  trees 
uprooted,  and  walls  removed  from  the  common  land. 

I  agree  in  dismissing  the  plaintiff's  suit  and  reversing  the  judgment  of  the 
lower  Appellate  Court;,  with  costs  of  this  Court  and  of  the  lower  Appellate 
Court. 

• 

(1)  3  B.  L.  R,  App.,  G7.  (2)  3  B.  L.  R.,  App.,  Ill . 
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Before  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Glover. 
SODAMISI  DASI(  Judgment-creditor)  r.  J  AGKSWAR  SUE  (Judgment -debtor) .• 

Act  VIII  o/1859,  s.  2Z3— Seizure  of  Moveable  Property -Mode  of  Executing         1870 

-dpriZ  13. 
Warrant  against  Moveable  Property— Bemoving  Locke.  

Under  Section  233,  ActVIIE  of  1839,  a  Nazir,  authorized  to    execute  a  war- 
rant by  attachment  of  moveable  property,  has  power  to  remove  looks  pnt  by  tho 
judgment-debtor  on  the  doors  of  godowns,  or  other  places  where  his  property  is 
stored,  and  put  his  own  locks  thereon,  for  the  purpose  of  attachment  and  safe 
custody  of  the  property. 

Thb  following1  case  was  submitted  dy  the  Judge  of  the  Small  Cause  Court 
of  Hooghly  for  the  opinion  of  the  High  Court : — 

"  The  decree-holder  applied  for  execution  of  a  decree  of  this  Court,  praying 
that  such  of  the  moveable  properties  of  the  judgment-debtor,  as  may  be  point- 
ed out  by  her,  be  attaohed'andsold  in  satisfaction  of  her  decree. 

"The  Court  treating  the  application  as  one  within  the  latter-part  of  sec- 
tion 214,  Aot  VIII  of  1859,  issued  a  warrant  to  the  Nazir,  authorizing  him  to 
attach  ,the  defendant's  property,  wherever  the  same  could  be  found,  to  the 
amount  of  the  judgment  and  costs.  The  Kazir  having  proceeded  to  execute* 
the  warrant,  reports  that  the  moveable  property  of  the  judgment-debtor 
pointed  out  by  the  decree-holder  consists  of  lime  locked  up  in  gola,  and 
asks  for  the  Court's  special  authority  to  break  open  the  door  of  the  gola  for 
the  purpose  of  seizing  the  same. 

"  As  it  is  doubtful  whether,  in  execution  of  a  process  of'  attachment  issued 
by  a  .Civil  Court,  the-  door  of  any  house  can  be  broken  open,*  I  request  the 
favor  of  the  Court's  instruction  on  the  point. 

"There  is  no  express  provision  either  in  Act    XI  of    1865,  or  Act  VIII  of 
1859  under  which  the   Small  Caune  Court  can  order   the  door  of  any  house 
to  be  forced  open  ;  at  the  same  time,  if  the  mere  locking  of  a  door  be  a  sufficient 
protection  against    the  process  of  the  Court,    a   judgment -debtor    might  evade 
the  seizure  of  his   property  in -execution,  by    taking    the    precaution  of  putting 
all  hi 8  things  in  a  hon«e,  and  locking  it  up  as  Boon  as  he  hears  that  a  process 
of  attachment  of  his   property   has    issued.    But,    however    desirable    it  may- 
be that  the  Court'  should  have    such    power,    as    in  the    old    law  relating  to 
summary  proceedings    for   the  recovery    of  'rent   (Regulation  XVII  of  1798), 
there   being    no    provision    in    the     Code  of  Civil  Procedure  sanctioning    andf 
prescribing  the    mode  in    which  seizure  of   moveable  properties  by  breaking 
open  the- doors  of  the  houses  is  to  be  made,  I  am  inclined  to  entertain  the  opinion  • 
that  seizure  in  the  above  mode  cannot  be  effected."  * 

The  opinion  of  the  High  Court  was  delivered  by  4 

Jackson,  J. — I  think  the  question  put  by  the  Judge  of"  the  Small  Cause  Ceurfc 
in  this  case,  must  be  answered  in  the  affirmative,  and  that  the  Nazir  is  empowered) 

#  Reference,  No  8  of  1870,  from,  the  Judge  of  Small  Cause  Conrt  of  Hooghly,. 
dated  the  16th.  March  1870. 
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to  remove  a  lock  placed  upon  the  door  of  a  gola  for  the  purpose  of  attachment 
and  safe  custody  of  the  property.  Section  233,  Act  VIII  of  1859,  which  is  part 
of  the  provisions  for  execution  of  decrees  for  money,  by  attachment  of  property 
provides  that,  "  when  the  property  shall  consist  of  goods,  chattels,  or  other 
"moveable  property  in  the  possession  of  the  defendant,  the  attachment 
''shall  be  made  by  actual  seizure,  and  the  Nazir  or  other  officer  shall  keep 
'*  the  same  in  his  own  custody,  or  in  the  custody  of  his  subordinates,  and  shall 
"  be  responsible  for  the  due  custody  thereof." 

It  seems  to  me  that  the  direction  of  the  law  that  requires  and  authorises 
the  attachment  to  be  made  by  actual  seizure,  authorizes  the  Nazir,  or  other 
officer  of  the  Court,  to  do  everything  that  is  necessary  to  reduce  sneh 
property  into  his  possession ;  and  as  he  is  required  to  keep  the  property  in  his 
own  custody,  or  in  the  custody  of  his  subordinates,  and  is  responsible  for  the 
due  custody  thereof,  it  follows,  as  a  matter  of  necessity,  that  he  should  be 
enabled  to  remove  any  lock  upon  a  door,  or  from  any  receptacle  in  which  the 
property  is  placed,  and  to 'place  his  own  look  thereon,  in  order  that  he  may  keep 
the  property  in  proper  custody.  As  pointed  out  by  the  Judge,  if  the  law 
were  otherwise,  it  would  be  the  easiest  thing  possible  for  a  judgment-debtor 
to  evade  execution  by  attachment  of  his  personal  property  by  simply  placing 
the  whole  of  his  property  under  a  single  look  and  key. 


1870 
April  25. 


Before  Mr.  Justice  Norman  and  Mr.  Justice  Markby. 

RAMFAL  SHAW  v.  BISWANATH  MANDAL  a»d  othies. 

Advocate —  Witness. 

This  was  a  reference  from  the  First  Judge  of  the  Calcutta  Small  Cause 
Court  on  the  following  question  :— 

,;  Whether  one,  Ramanath  Law,  who,  though  an  attorney,  had  acted  as 
advocate  for  the  plaintiffs,  and  pleaded  their  case  in  Court,  could  be  exa- 
mined as  a  witness  in  the  case  ? 

The  Judge  admitted  the  evidence  on  the  authority  of  Cobbett  v.  Hudson 
(1),  and  gave  judgment  in  favor  of  the  plaintiffs.  The  question  was  reserv- 
ed at  the  request  of  the  defendants. 

Mr.  Macrae  for  the  plaintiffs  referred  to  the  case  above  cited,  and  to  sec- 
tion 14  of  the  Evidence  Act  II  of  1855,  which  mentions  the  only  persons 
yho  are  incomptent  to  be  witnesses. 

Nobman,  J.— I  think  it  quite  plain  thut  the  witness  is  campten«;if 
there  had  been  any  doubt  on  that  point,  the  doubt  would  have  been  re- 
moved by  a  reference  to  the  section  of  the  Evidence  Act  to  which  Mr. 
Macrae  referred.  The  plaintiff  will  be  entitled  Jto  the  costs,  in  the  Small 
Cause  Court,  of  reserving  the  question  of  stating  the  same  for  the  opinion 
of  the  High  Court  and  of  the  argument  before  us. 

Attorneys  for  plaintiff :  Messrs.  Swinhoe  8f  Co. 

Attorneys  for  defendant :  Messrs.  Sims  and  Mitter. 

(1)  1  E,  6  B.,  11. 
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Before  Mr.  Justice  Bayley  and  Mr.  Justice  Marhby. 

IhthbMattbb  of  the  Petition  of  RANI  UMASUNDARI  DEBI.* 

1870 
24  #  25  Vict.,  c,  104,  $.  15— Power  of  the  High  Cowrt— Review  of  Order  refue*      May  *. 

sing  Petition  to  sue  in  Formd  Pauperis.  ' 

A  Court  of  original  jurisdiction  has  power  to  entertain  an  application  to  re- 
view an  order  refusing  a  petition  for  leave  to  sue  in  formd  Pauperis. 

Under  section  15  of  24  &  25  Vict.,  c.  104,  the  High  Court  set  aside  an  order  of 
.  a  Court  of  original  jurisdiction,  refusing  to  entertain  such  an  application  on  the 
ground  that  the  Court  has  not  jurisdiction  to  entertain  it. 

In  this  case  Rani     Umasundari  Debi    had  obtained    a  rule  nisi  on  a  petition, 
which  shewed  that  the  petitioner   applied  to  the  Court  of  the   Subordinate  Judge 
of  Zilla  Midnapore,  for  permission  to  bring  a  suit,  informd  pauperis,  against  her 
husband,  for  the  recovery  of  alimony ;  that  the   said  Court,  after  seeing  no  reason 
to  refuse  the   application  on  any  of   the   grounds    stated  in   section    3u4,  Civil 
Procedure  Code,  fixed  the  15th   day  of  January  last  for  receiving  such  evidence 
as  the  petitioner  might  adduce  in  proof   of  her  pauperism,   and  for  hearing  any 
evidence  which  the   opposite    party    might    bring    forward  in    disproof     of 
the  pauperism   of    the   petitioner:    that,   being  now  a  resident  of  Bowanipore» 
the  petitioner   forwarded  two    of  her   witnesses    from    the  said  place  of  her 
residence,  with  a  view  that  they  should  give  evidence  as  to  her  pauperism  on 
the  said  15th  January,  in  ample    time  to  reach  the    Court  before  the  day 
fixed  for    hearing ;    that    one    of    the  witnesses,   named    Thakur  Das  Roy, 
was  attacked  with  cholera  on  the  way  to  the  Court  at  Ulubariah,  and  the  other 
was  necessarily  detained  to  take  care  of  the  sick ;  that,    in  the  mean  time,  the 
Subordinate  Judge  struck  off  the  petitioner's   application,  on  default,  on  the 
18th  ;  that  the  petitioner,  on  coming  to  know  about  the  illness  of  the  said  wit- 
ness and  the  detention  of  the  other,  sent  instruction  to  her  agent  at  Midnapore 
to  file  an  application  for  re-hearing  of  the  case,  on  the  cause  before  assigned  j 
that  as  the  petitioner  is  a  pauper,  and  as  none  of  the  lawyers  take  up  her 
case    warmly,    on   the   14th    February    last,     a    petition   was    made  to  the 
Subordinate  Judge  to  re-hear  the  matter  of  the  petitioner's  pauperism  ;  and  that* 
the  Subordinate    Judge  refused  to  hear    the   petitioner's   application,  on   th*> 
ground  that,  under  Chapter  V,  Act  VIII  of  1859,  he  had  no  jurisdiction  to 
entertain  a  petition  for  re-hearing   on  cause  shewn  or  for  entertaining  a  second 
application    to  sue     in  formd   pauperis.     The    petitioner     prayed  the  High 
Court  to  exercise  the  power  given  to  it  by  section  15  of  the  Chapter  Act  (1), 
and    to   direct  the     Subordinate    Judge  to  entertain    the     application   as    to* 
whether  the   petitioner's  witness  had   not  been   detained  in  the   way    to  the 

*Bule  Niri  No.  332  of  1870. 
(i)  24  A  25  Vict.,  c.  104. 
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1870        Court,  as  ono  had  fallen  ill,  and  the  other  was  detained  to  watch  him ;  and 
if  so,  then  to  hear  the  evidence  aa  to  her  pauperism,  and  decide  the  matter- 


Tv  Til's 

Matter  or        Upon  hearing  the  petition,  Bayley  and  Kbmp,  JJ.,  granted  her  a  rule  nfoi 

the  Petition  calling  upon  the  opposite  party  to  show  cause  why  the    Sub  ordinate!  Judge 

of  R*N1      should  not  be  directed  to  enquire  as  to  whether  there    were  good  andsuffi- 

Debi.       cient  grounds  for  the  tielay  alleged  by   the  petitioner,  and,  if  satisfied,  why 

he  should  not  examine  the  witnesses  as  prayed  for. 

Baboos  Annada  Prasad  Banerjee,  Anukul  Chandra  Mooherjee  and  Puma 
Chandra  Shome  now  showed  cause.  They  contended  that  the  petitioner  had 
had  ample  time  to  produce  her  evidence,  but  had  neglected  to  do  bo. 

Baboos  Tarrah  Nath  Sen  and  Ghtpi  Nalh  Mooherjee  for  the  petitioner. 

The  judgment  of  the  Court  was  delivered  by 

Bayley,  J-We  think  this  rule  must  he  made  absolute.  The  Subordinate 
Judge  18  wrong  to  have  held,  as  the  only  reason  for  his  refusing  jurisdiction. 
that,  after  a  careful  study  of  Chapter  V  of  the  Civil  Procedure  Code,  he  con  - 
aiders  himselfldebarred  from  allowing  the  re-hearing  of  a  pauper  application. 
It  ib  quite  within  the  discretion  of  the  Subordinate  Judge  to  allow  the  pau- 
per application  or  not.    But  before  granting  the  application  in  this  case  the 
Subordinate  Judge  must  carefully,  see  whether,  under  the  circumstances  of 
this  case,  there  was  good  and   sufficient   cause  for  the  delay,  that  is  to  say, 
whether  it  was  owing  to  circumstances   beyond  the  lady's  control  that  the 
delay  occurred ;  and  that  on  knowing  the  cause  of  the  delay  she  immediately 
took  measures  to  inform  the  Court  and  prosecute  the  case  in  its  proper 
light.    Without  proof  of  this  the  petition  should  not  be  granted. 


Before  Mr.  Justice  Loch  and  Justiee  Sir  0.  P.  Hobhouse,Blxrt^ 
1870 

May  11-  EMAUDDIN  KHAN   (Defendant)  v.  RAMK1SS0BE    KOWAR 

(PlAINTIJF)* 

Valtbation  of  Suit— Appeal. 
»    When  a  suit  has  becm  admitted  upon  a  certain  stamp,  tried,  and  decreed  for  the 
plaintiff,  "under  valuation"  is  no  ground  for  dismissing  the  defendant's  appeal. 

This  was  a  suit  to  recover  possession-  of  certain  land  before  the  Moonsiff 
of  Sarun.  The  defendant  pleaded,  inter  alia,  that  the*  suit  had  been  insti- 
tuted on  an  insufficient  stamp. 

The  Moonsiff,however,said  "  It  does  not  appear  that  the  institution  of  this 
"  suitha8  caused  any  loss  to  Government  in  respect  of  the  stamp  duties  ;'* 

*  Special  Appeal,  No.  3025  of  1869,  from  a  decree  of  the  Subordinate  Judge  of 
Sarun,  dated  the  88th  September  1869,  affirming  a  ctecroe  of  the  Mooneiff  of  that 
district,  dated  the  25th  February  1869. 
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and  went  on  to  try  the  case  on  the  merits.  He  gave  a  decree  for  the  plain*        1870 
tiff.    The  defendant  appealed  to  the  Judge  who,  on  the  28th  September  ~  * 

1869,  passed  the  following  judgment :  KhTn* 

"  Before  this,  on  the  grounds    mentioned  in  a  proceeding  of  the  9th  u# 

"instant  an  order  was  passed  to  the  effect  that  appellant  should  make  up  Bamkussorb 
"  the  deficiency  of  the  stamp  duties  of  the  petition  of  appeal  in  proportion  to  Kowab. 
"  the  amount  under  claim,  rupees  666,  up  to  the  25th  idem ;  and  that  then 
"  the  appeal  should  be  tried.  But  as  he  has  not  complied  with  that  order 
up  to  this  date,  the  petition  of  appeal  is  rejected  ;  and  it  is,  accordingly, 
ordered  that  the  appeal  be  dismissed  with  costs  ;  and  that  the  respondent's 
"  costs  with  interest  up  to  date  of  realization,  bo  borne  by  the  appellant." 

The  defendant  appealed  specially  to  the  High  Court 
Baboo  Bama  Charan  Banerjee  for  the  appellant. 
Baboo  Debender  Narayan  Bose  for  the  respondent. 

Hobhouss,  J.— The  Judge  is  quite  wrong  in  this  case.  If  the  plaint  was 
under  valued,  objection  should  have  been  taken  in  the  first  instance,  and 
then  the  Court  could  have  proceeded  on  the  matter  of  under  valuation  in  the 
mode  prescribed  by  law.  But  the  plaintiff  was  allowed  to  put  in  his  suit  on 
a  certain  valuation,  tbo  suit  was  determined  by  the  first  Court  on  that 
valuation,  and  it  is  not  until  the  defendant  comes  up  in  appeal  that  the 
Court  curiously  enough  rules  that  the  defendants  must  suffer  for  the  laches 
committed  by  the  plaintiff.  It  is  quite  clear  that  the  Court  was  wrong  in 
rejecting  the  defendant's  appeal  on  the  ground  of  under  valuation,  and  we 
direct  that  his  judgment  and  his  decree  be  set  aside,  and  the  case  be  re- 
manded to  be  tried  on  the  merits. 

The  costs  to  follow  the  final  result  of  the  case. 


Before  Sir  Richard  Couch,  Kt,  Chief  Justice,  and  Mr.  Justice  Phear. 
BHIN  JI  G 0 V1ND JI  *  MONOHAR  DAS, 
Pledge-~Posses8ion- -Seizure— Interpleader  Suit — Costs,  June  22 


A.  obtained  a  decree  in  the  Small  Cause  Court  against  B.  In  execution  of  the 
decree,  goods  belonging  to  B.,  but  in  the  possession  of  a  pledgee,  were  seized  by 
a  bailiff  of  the  Small  Cause  Court.  The  pledgee  brought  an  interpleader  suit 
under  section  88  of  Act  IX  of  1850  to  recover  the  goods.  Held,  the  pledgee  was 
entitled  to  have  the  goods  released  to  him,  and  have  the  costs  of  his  suit  paid  by 
the  execution-creditor* 

This  was  a  case  referred  for  the  opinion  of  the  High  Court  by  tho  first 
Judge  of  the.Calcutta  Court  of  Small  Causes,  under  section  7  of  Act  XXVI 
of  1864.  The  case  was  referred  at  the  request  of  the  plaintiff,  and  was  thus 
stated  by  tho  Judge  referring  it : — 

"  In  this  suit,  which  was  an  interpleader  suit  under  section  88  of  Act  IX  of 
1850,  tho  plaintiffs  claimed  as  pledgees,  to  recover  three  bales,  Nob.  669,  875, 
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and  867,  marked  J.  A,  M.,  of  \6ng  cloth,  seised  under  a  writ  of  execution  of  thia 
•  Court,  dated  11th  May  1870,  or  the  value  thereof,  rupees  1,000. 

"  In  my  judgment  1  declared  that  the  plaintiffs  had  a  bond  fide  pledge  on  the 
property  attached  by  the  defendants,  and  ordered  that  their  claim  should  be 
dismissed,  but  that  the  right,  title,  and  interest  of  the  judgment-debtor  should 
alone  be  told. 

"  I  delivered  judgment  subject  to  the  opinion  of  the  High  Court  on  the 
following  question,  viz.:  *  It  having  been  found  that  the  money  Was  advanced, 
and  that  the  pawn  was  a  bond,  fide  one,  and  that  the  goods  were  in  the  possession 
of  the  pawnee  at  the  time  of  the  seizure,  and  that  the  time  of  the  pawn  had 
not  then  expired,  whether  the  learned  Judge  was  not  wrong  in  point  of  law  in 
not  ordering  the  property  to  be  released  to  the  plaintiffs  (pawnees)  and  whether 
ho  ought  not  to  have  ordered  the  dofendante  (the  execution-creditors)  to  pay 
the  plaintiffs  their  costs." 

Tho  Judge  in  his  judgment  says :  "  The  only  case  I  can  And  directly  in 
point  is  that  of  Rogers  v.  Kennay  (I),  and  that  is  certainly  in  favor  of  the 
plaintiffs  contention.  Bnt  it  appears  to  me  that  that  case  went  astray  on  a 
point  of  pleading,  and  the  judgment  appears  to  have  been  based  on  Legg  v. 
Evans  (2)  which  is  stated  by  Lord  Denman  to  have  been  directly  in  point. 
This  it  clearly  was  not,  the  intention  in  that  case  having  been  to  sell  the 
special  property  of  the  judgment-debtor  in  the  general  property  of  an  uncon* 
corned  person,  while  in  Rogers  v.  Kennay  (1),  as  in  the  present  case,  the  object 
is  to  sell  goods  which  are  the  general  property  of  the  judgment-debtor,  but 
to  sell  them  subject  to  the  special  property  of  a  third  person  in  them  with 
which  special  property  it  is  not  desired  at  all  to  interfere.  But  whatever  may 
be  thought  of  the  doctriue  of  the  interpleader  claimant's  special  property  in 
cases  of  trover  and  detinue  as  applied  in  Rogers  v.  Kennay  (1),  it  appears  to 
me  that  there  is  a  peculiarity  in  tho  case  before  me  which  renders  the  bearing 
of  those  forms  of  action  entirely  inapplicable.  Tho  bailiff  of  this  Court  has 
Seized  the  goods,  but  has  not  removed  them,  and  will  not  do  so.  The  goodf 
are  now,  and  have  all  along  boon,  and  will  be  up  to  and  after  the  sale,  in  the 
possession  and  custody  of  the  interpleader  claimant,  the  pawnee,  though 
no  doubt  they  are  also  in  the  custody  of  the  law.  Under  these  circumstances 
it  appearB  to  me  that  neither  trover  nor  detinue  would  lie,  it  being  impossi- 
ble to  allege  conversion.  Until  the  expiry  of  the  period  for  which  the  goods 
were  pawned,  the  interpleader  olaimant  has  no  other  right  over  the  attached 
goods,  and  that  right  has  not  been  and  will  not  be  disturbed." 

Mr.  Hyde  (for  the  plaintiffs)  contended  that  the  goods  were  not  liable  to 
be  taken  in  execution,  as  long  as  the  bailment  lasted.  Story  on  Bailments,  section 
853,  page  290.  The  authorities  there  cited  are  all  American  cases,  with  the 
exception  of  Goggs  v.  Bernard  (3),  which  is  not  in  point.  Property  held  in 
right  of  a  lien  cannot  be  attached — Legg   v,  Evam  (2).    The    interest  of  the 
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pawnee  does  not  cease  by  reason  of  sale  or  rapledge  by  him — Balliday  r.         1870 

Holgvtt  (1),   Donald  v.  Suckling    (2),  and   Rogers  v.  Kermay  (J).    The  right  of  — ~ ! — 

Bhimji 
ale  is  a  right  which   all  pawnees    have,   bat  it  would  he  impossible  to  exercise       Govindji 

hat  power  while  the  goods  were  under  seizure*  v. 

ftfONOHAa 

No  one  appeared  for  the  defendants*  Das. 

The  opinion  of  the  High  Court  was  delivered  by 

-  Couch,  C.  J . — The  Judge  of  the  Small  Canse  Court  does  not  not  appear  to  doubt 
that  the  plaintiffs  have  a  8)>eoial  property  in  these  goods  whieh  entitles*them  to 
possession,  bat  he  says  that  the  goods  not  having  been  removed  from  their 
possession  and  not  going  to  be  removed,  they  are  still  in  possession  of  the 
property,  although  at  the  same  time  the  goods  are  in  possession  of  bailiffs 
of  the  Court,  and  in  the  custody  of  the  law.  But  these  two  possessions  cannot 
be  reconciled.  The  possession  of  the  bailiffs  in  execution  of  the  decree  of 
the  Small  Cause  Court  is  of  such  a  character  that*  it  cannot  exist  at  the  same 
tim  e  as  the  possession  of  the  plaintiffs,  who  are  pledgees.  By  section  69  of 
Act  IX  of  1850  "  the  bailiff  executing  any  process  of  execution  against  the 
"  goods  of  any  person,  may,  by  virtue  thereof,  seize  and  take  any  of  the  goods 
"of  such  person  (excepting  the  necessary  wearing  apparel  and  bedding  of 
"  such  person  or  his  family,  and  the  tools  and  implements  of  his  trade) ;"  and 
by  section  73,  the  goods  are  to  "  be  deposited  by  the  bailiff  in  some  fit  place 
*'  or  to  remain  in  the  custody  of  a  fit  person,  approved  by  the  Judges  to  be  put 
"  in  possession  by  the  bailiff."  All  this  is  inconsistent  with  the  goods  being  stir 
in  the  possession  of  the  plaintiff",  and  in  our  opinion  the  Judge  of  the  Small 
Cause  Court  is  cloarly  wrong  in  saying  that  the  possession  of  the  plaintiffs  has 
not  been  interfered  with.  Then  he  appears  to  have  considered  that  there 
was  no  conversion,  and  that  the  plaintiffs  had  no  cause  of  action  until  the  expiry 
of  the  period  for  which  the  goods  were  pawned.  The  seizure  of  the  goods 
while  they  were  in  the  possession  of  the  plaintiffs,  was  sufficient  to  entitle  the 
plaintiffs  to  maintain  this  suit.  It  is  true  the  bailiff  did  not  seize  the  goods 
for  his  own  use ;  still  it  was  dealing  with  the  goods  in  a  way  which  was 
inconsistent  with  the  right  of  the  plaintiffs.  The  case  of  Rogers  v.  Kennay  (8) 
Is  quite  in  point,  and  did  not  proceed  on  the  ground  of  the  form  of  action,  but 
was  really  on  the  principle  of  the  law.  The  seizure  by  the  bailiff  in  this  case 
was  a  seizure  oat  of  the  possession  of  the  plaintiffs. 

The  question  which  i'b  put  to  us  is  M  whether  the  learned  Judge  was  not 
wrong  in  point  of  law  in  not  ordering  the  property  to  be  released  to  the  plain* 
tiffs  (pawnees),  and  whether  he  ought  not  to  have  ordered  the  defendants  (the 
execution  creditors)  to  pay  the  plaintiffs  their  costs,"  We  think  we  must  answer 
the  first  question  by  saying  that  the  learned  Judge  was  wrong  in  point  of 
law  in  not  ordering   the    goods  to    be    delivered   to  the   plaintiffs ;   and    if  he 


<1)  3LB.£x.,  290. 
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should  have  ordered  that,  we  think  that  he  should  also  hare  ordered  the 
execution  creditors  to  pay  the  plaintiffs'  costs.  We,  therefore,  answer  the 
whole  question   in  the   affirmative,    and   order  that   the  judgment    be  entered 

for  the   plaintiffs,   as  prayed    for  in  the  plaint,    with    costs    of  suit.  The  pfeJft* 

tiffs  will  also  have  the   costs  of  reversing1    the   question    and  stating  the  same 

for  the  opinion  of  this  same  Court,  and  otherwise  arising  thereout  or  connected 
therewith,  to  be  taxed  by  the  Taxing  Officer  of  this  Court. 


1870 
June   6. 


Before  Mr.  Justice  Normcm. 

ORD  v.  ORD. 

Alimony,  Permanent. 

Principle  on  which  the  Court  will  grant  permanent  alimony. 

• 
This  was  an  application  for  permanent  alimony.  Sir.  Justice  Phear  had 
upon  an  application  for  alimony  pendente  litey  estim  ated  the  respondent's  income 
at  rupees  600  per  month,  and  ordered  ru-  ees  200  a  month  aa  alimony  pendtmts 
lite.  The  wife  had  brought  the  suit  against  her  husband  for  judicial  sepera* 
tion  on  account  of  his  adultery,  and  obtained  an  order  for  judicial  separation. 
The  affidavit  put  in,  in  support  of  tho  application,  showed  that  the  marriage 
took  place  in  October  1800,  the  husband  at  the  time  being  an  assistant  in  the 
petitioner's  late  husband's  business  which  he  had  left  to  his  wife ;  that  from 
his  marriage  up  to    the  end   of  1868,  the   profits  of  the  business  were  estimated 

at  rupees  2000  per  month,  bat  after  that  time,  they  had  decreased  to  about 
ono-half  that  amount ;  that  from  June  1867  to  March  1869,  the  respondent  did 
not  afford  the  petitioner  any  adequate  means  of  support ;  that  in  March 
1869,  she  accordingly  obtained  an  order  from  the  Police  Magistrate  that  her 
husband  should  pay  her  rupees  50  a  mouth  as  maintenance ;  that  he  failed 
to  pay  this  sum  after  the  first  three  months,  and  had  only  made  payment  on  her 
taking  out  a  summons  to  compel  him  to  do  so ;  and  that  he  was  living  in 
adultery  at  the  time  of  the  application.  The  income  of  the  respondent  at  the 
time  of  application  was  stated  to  be  rupees  1,000  per  month,  and  "an 
advertisement  in  one  of  the  daily  papers  was  referred  to  in  which  the  re* 
spondent  stated  that  he  wanted  a  partner  in  his  business,  guaranteed  him 
rupees  700  per  month. 

The  respondent  filed  an  affidavit  in  opposition  to* the  application,  in  whioh 
ho  stated  that  the  petitioner  had  left  his  protection,  taking  away  with  her 
property  amounting  to  about  rupees  4,000;  that  he  had  incurred  liabilities 
in  consequence  of  a  suit  by  his  wife  with  respect  to  property  she  alleged  to  be 
her  separate  property,  but  whioh  suit  had  been  dismissed  by  the  Appeal  Court; 
that  these  liabilities,  together  with  others  incurred  by  reason  of  litigation  in 
respect  of  his  wife,  amounted  to  rupees  13.000,  in  respect  of  whioh  he  was  pay 
ing  interest  at  the  rate  of  rupees  125  a  month  ;  that  he  had  paid  rupees  1,500 
into  Court  to  cover  his  wife's  costs  in  the  present  suit ;   and  that  he  had  sup* 
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ported  his  wife,  by    monthly   payments  of   rupees  50,   from   March.  1869   to         1W0 
May  1870.  s     Ow> 

He  also  stated  that  the  property  brought  him  by  his  wife  was  of  the  value 
of  about  rupees  7,000,.  and  that  the  petitioner's  former  husband  was  insolvent 
at  the  time  of  his  death,  and  the  respondent  had  paid  off  his  creditors. 

Mr.  Hyde  for  the   petitioner. — For  permanent  alimony  more    may    be  given 
than  for  alimony  pendente  lite,  for  which  a  sum  not  exceeding  one-fifth  of  the 
husband's  income  is  fixed.    By  section  37  of  the  Indian  Divorce  Act,  a  sum  is  to> 
be  awarded,  which  may  be  thought  reasonable  by  the  Court,  looking  to  the  wife's 
fortune  (if  any),  to  the  ability  of  the    husband,    and  to    the  conduct  of  the 
parties.     Here  the  husband  has  a  good    business ;  his  conduct  has  been  exceed- 
ingly   bad,  and  the  wife  is   admittedly  free  from  all  suspicion  of  wrong.     In 
Addition  to  this,  the  business  carried  on  by  the  respondent  was  established  out  of 
funds  originally  belonging  solely  to  the  petitioner,  and  acquired  by  the  respondent 
by  virtue  of  his  martial  rights  on  his  marriage.    The   case  is  therefore  one  in  - 
which  the  Court  will  grant  the  highest  amount  of  alimony  which  it 'can  award. 
It  only  remains  to  Bee  what  that  is.     Where  the  separation  is  on  account  of  the 
misconduct  of  the  husband,  the  English  cases  show    that  the  wife  is  entitled 
to  a  moiety  of  the  husband's  income  :  Deane  v.   Deane  (1),  Smith  v.  Smith  (2\ 
Cooke  v.  Cooke  (3).    The  first  English  Divorce   Act,   20  and  21  Vict.,  c.  86, 
makes  by    section  22  the  rules  and  precedents  of   the    Ecclesiastical    Courts 
applicable  to  the  Divorce  Court,  and  the  Indian  Divoroe  Act  makes  the  English 
rules  and  precedents  applicable.    The  petitioner   is,  therefore,?  entitled1  to  on© 
half  of  the  husband's  income. 

Mr.  Phillips  for  the  respondent* — The  money  brought  by  the  wi  e  into  the 

Business  is  all  spent ;  by  the  suits  she  has  brought  against  her  husband,  he  has 

incurred  expenses  to  the  amount   of  rupees  13,000,   on  which    he  has  to  pay 

the  monthly  sum  of  rupees  126.    If  half  his   income    is  awarded  as  alimony, 

it  will  send  him  into  the  Insolvent  Court.    In  making   an  order  for  permanent 

alimony,  the  amount  should  be  what  the  wife  would  receive  if  living  with  her 

husband  $  the  means  of  the  husband  are  to  be  taken  into  consideration  ;  and  his 

misconduct  is  no  ground  for  increasing  the  amount ;  Pritchard  on  Divoroe,  II. 

According  to  the  English  cases,  more  than  a    moiety  of  the  husband's  income 

cannot   be    given.    Where  that  proportion,  the    utmost  that  can  be  given,  is 

given,  it  is  on  account  of  special  circumstances    in  the  case.    In  the  case  of 

Deane    v.  Deane  (1),  there  were  eight  children  living  apart  from  the  husband 

and  his  income'  was  not  gained  by    his    personal  exertions.    The    proportion 

given  is  'always  muoh  smaller  when  the  husband  is  gaining  his  income  by  his 

personal  exertions :  see  the  judgment  in  Cooke  v.  Cooke  (3).     That  is  the  case 

here.    In  Cooke  v.  Cooke  (3),  a  bad  caso  was  made  against  the  husband,  yet  not 

more   than  half  was  given.    The  general  rule  appears  to  be  to  give  one-third  : 

Haigh  v.  Haigh  (4). 

(1)  1  S.  &  T.,  90.  (3)  2  Phill.,  44,  45. 

i2)  2  Phill.,  235.  (4)  38  LJ.P.4   M.,  37. 
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1870  Mr.  Eyds  in  reply.— The  miaoondnct  of  the  partict  is  to   te  taken     into 

T         7"  <ym«ideration  in  awarding  permanent  alimony,  as    is  expressly  laid  down    by 

section  S7  of  the  Indian  Divorce  Act.     The    misconduct    of  the   husband  ha* 

Ord.         been  of  the  worst  possible  kind.    lie  has  spent  all  the  money  «he  got  with  his 

wife,  without  affording  her  any  adequate  means  of   support,  and  he  is  living  im 

adultery.    One-half  of  his  estimated  income  should  be  given. 

Norm  ah,  J. — I  have  ascertained  from  Mr.  Justice  Phear  that,  in  making 
the  estimate  he  did  of  the  amount  of  the  respondent's  income,  he  did  it  in  such 
a  manner  as  to  be  well  within  the  mark  ;  and  that  if  I  am  to  make  an  allowance 
for  any  such  sum  as  rupees  125,  I  should  have  to  take  a  higher  estimate* 
Evidence  has  been  read  before  me,  and  from  that  ft  appears  that  the  respond- 
ent's average  income  amount  to  rupees  1,000  a  month.  The  result  is  that  I 
think,  I  shall  be  justified  in  taking  his  income  at  rupees  600  a  month,  as  found 
by  Mr.  Justice  Fhear.  Many  excuses  have  been  put  forward  by  Mr.  Ord,  to 
which  I  attribute  no  weight.  His  statement  that  his  wife  carried  away 
rupeeB  4,100  would  have  been  brought  forward  before  the  Magistrate  on  her 
application  for  maintenance  if  it  could  have  been. 

The  statement  as  to  the  insolvency  of  Mrs.   Ord's  former  husband  is  vague* 

and  uncertain.     It  is  no  answer  whatever   to  the  finding   come  to  after  careful 

examination   of  the  books  by  Mr.  Justice  Fhcar  as  to  the  amount  of  respond* 

ent's  income,  with  which   I  see  every  reason  to  concur.    I  think  there  is  a 

good  deal  in  what  is  said  in  some  of  the  cases  as  to  a  distinction  being  taken 

where  the  income  is  mainly  dependent  on  the  husband's  exertions.    See  the  cases 

in    2    Phillimore,   44.     In  this  case  the     present    income    appears  to  depend 

principally  on  the  husband's  own  exertions,  and   I  shall  therefore  not  order 

that  the  full  moiety  be   awarded  as  pormanent    alimony,  to  which  otherwise, 

I  think  Mrs.  Ord  fully  entitled.    I  think  I  Bhall  do  justice  between  the  parties, 

and  .treat  Mrs.  Ord  with  the  liberality  to  which  she  is  entitled  in  giving  her 

rupees  260  a  month  ;  and  looking  at  the  difficulties  that  have  been  thrown  in 

her  way  at  every  step  by  Mr.   Ord,  I  think  I  am  justified  in  directing  that 

this  sum  be  made  a  first  charge  on    the  good -will  and  stock-in-trade  of  his 

business  as  an  undertaker.    Under  the  powers    conferred  by  section  37  of 

the  Indian  Divorce  Act,  I  direct  that  a  deed  be  executed  by  the  respondent 

charging  the  good- will   and    stock-in-trade  of  his   bnsinoss  as  an  undertaker 

with  the  payment  of  rupees  250  a  month  to  Mrs.     Ord,  and  I  direct  that  he  do 

go  pay  rupees  250  a  month  to  her  as  permanent  alimony,  and  the  costs  on  seals* 

No.  2  as  between  party  and  party  of  and  incidental  to  this  application.  The 
order  for  alimony  will  be  included  in  the  decree  for  judicial  separation,  and 
the  alimony  itself  to  run  from  the  date  of  that  decree. 

Attorneys  for  the  petitioner  :  Messrs.  Sims  and  Mitter* 
Attorney  for  the  respondent ;  Mr.  Moses. 
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Before  Mr.  Justice  Norman  and  Mr.  Justice  E.  Jackson. 
HARASUNDABTDASI(PL^Tm)V.KISTU  M4NI  CHOWDHRAIN     M™f07' 

A2JD  OTHERS  (DBlfBKDANTS;.* 

Act  VIII of 1865  (B.  0.),8.  l&Sharehold&r— Purchaser  of  Bights  of  Holder 

of  Fractional  Share. 

Section  16  of  Act  VIII  of  1866  (B.  0.)  (1)  does  not  apply  to  the  pnrohaser  of  the 
rights  and  interests  of  the  holder  of  a  fractional  share  in  an  nnder-tenure. 

Baboo  Barnes  Chandra  Mitter  for  appellant. 

Baboo  Kali  Mohan  Das  for  respondents. 

Noman,J.— The  facts  of  this  case,  as  I  understand  them  are  as  follows  :— 

Shib  Chandra  Roy,  Nidan  Chandra  Roy,  and  Ram  Chandra  Roy  were 
possessed  of  a  certain  mehal  No.  88,  consisting  of  Manzas  Agyhatta  and 
Roondhan,  under  a  title  which  the  first  Court  finds  to  be  as  patnidar,  and 
the  lower  Appellate  Court  apparently  treats  as  a  maurasi  talookdar. 

A  katkabala  of  one-third  of  this  property  was  granted  to  one  Jadubindr, 
who  obtained  a  decree  after  foreclosure  and  got  possession. 

Two-thirds  of  the  mehal  in  question  were  sub-let  by  Shib  Chandra  and 
Iftdan  Chandra  to  Kamal  Lochan  Nandi  in  patni. 

In  execution  of  a  decree  against  Kamal  Lochan  ,one-fourth  of  his  tenure 
was  sold  to  Kalikant  Lahori,  and  three-fourths  were  sold  to  Chandra  Nath 
and  Haranath,  who  were  thus  in  possession  of  three-fourths  of  two-thirds, 
equal  to  one-half  or  eight  annas  of  the  mauza  in  dispute.  Chandra  Nath's 
share,  four  annas,  was  purchased  by  the  plaintiff  on  the  30th  of  Asar  1254 
(13th  July  1847). 

*  Special  Appeal,  No.  2792  of  1868,  from  a  decree  of  the  Subordinate  Judge  of 
Pubna,  dated  the  8th  August  1868,  affirming  a  decree  of  the  Officiating  Sadder 
Ameen  of  that  district,  dated  the  20th  March  1868. 

{\)ActVin  ofl$6&<B.  0.).  s.  16  —"The  khudkast  ryots,or  resident  and  heredi- 
purchaser  of  an  nnder-tenure  sold  under  tary  cultivators,  nor  to  ca.nce\  bond  fide 
this  Act  shall  acquire  it  free  of  all  in-  engagements  made  with  such  class  of 
oumbrances  which  may  have  accrued  ryots  or  cultivators  aforesaid  by  the  late 
thereon  by  any  act  of  any  holder  of  the  incumbent  of  the  under-tennre  or  his 
said  under-tenure,  his  representatives  representatives,  except  it  be  proved,in  a 
or  assignees,  unless  the  right  of  making  regular  suit  to  be  brought  by  such  pur- 
such  in  cumbrances  shall  have  been  ex-  chaser  for  the  adjustment  of  his  rent, 
pressly  vested  in  the  holder  by  the  writ-  that  a  higher  rent  would  have  been  de- 
ten  engagement  under  which  the  under-  mandable  at  the  time  such  engagements 
tenure  was  created,  or  by  the  subsequent  were  contracted  by  his  predeoesssor.No- 
writtenauthority  of  the  person  whocreat-  thing  in  this  section  shall  be  held  to  ap- 
ed it,his  representatives  or  assignees.Pro-  ply  to  the  purchase  of  a  tenure  by  the 
vided  that  nothing  herein  contained  shall  previous  holder  thereof  through  whoso 
be  held  to  entitle  the  purchaser  to  eject  default  the  tenure  was  brought  to  sale." 


3?  BENGAL  LAW  REPORTS.  [VOL  V- 


1870  The  plaintiff  was  dispossessed  by  the  defendant,Kistu  Mani 

Habasundaki  on  the  20th  of  November  1866L    The  defendant's  supposed  title  to  posses- 

Dasi        aion  is  as  fallows  :— 

Kistu  Maui       ^^d  Chandra  Dtttt  and  others,  the  zemindars,  having  obtained  a  decree 

Chowdhhain.  for  rent  against  NidanChandra,the  right,title,and  interest  ofNidan  Chandra, 

trie,  5  annas,  Ogandas,  2  cowries,  and  2  krants,  in  the  property  in  dispute* 

was  sold  in  execution  of  the  decree,  and  purchased  by  the  defendant,  Kistu 

Mani.    The  sale  purports  to  have  been  made  under  Act  VIII  of  1885  ( B.  C). 

The  Subordinate  Judge  finds  that,  on  the  application  of  tine  deoree*noBler, 
a  prayer  was  made  for  the  sale  of  the  right  and  interest  of  Nidan  Chandm 
Roy  in  the  property  in  dispute,  and  that  the  sale  certificate  expressly  records 
that  such  right  and  interest  were  sold.  And  it  has  been  shown- to  us,  by 
reference  to  the  proceedings  and  to  the  sale  certificate,  that  this  finding  is 
correct.  The  Subordinate  Judge  however,  refers  to  section  16  of  Act  VI 1 1 
of  1865  (B.  C.)  (reeds).  He  says  that  there  was  no  proof  that  permission  was 
given  to  Nidan  Chandra  and  others  to  grant  the  land  inpatnito  the  person 
under  whom  the  plaintiff  claims,  viz.,  Kamal  Lochan  ;  and  therefore  he  as* 
sumes  that  the  defendant,  Kistu  Mani,  purchased  the  property  free  from  all 
incumbrances,  andr  affirming  the  judgment  of  the  first  Court,disnkisses  the 
plaintiff's  suit.  The  Subordinate  Judge  says  that  no  distinction  is  madein 
section  16  of  Act  VIII  of  1865  between  the  purchaser  of  the  whole  and  a 
part  of  the  mehal. 

The  reason  is  simply  this :— that  the  section  in  question  makes  no  mention 
whaterer,and  appears  therefore  not  to  apply  to  sales  of  portions  of  tenures. 

The  purchaser  of  a  portion  or  fractional  share  in  an  under-tenure  is  not  the 
purchaser  of  the  under-tenure  any  more-  than  the  purchaser  of  a  house -in  a 
village  is  purchaser  of  the  village.  The  Subordinate  Jndge's  mistake  is  the 
more  remarkble,  because  the  Collector  had,  in  express  terms,  sold  only  the 
rights  and  interests  of  Nidan  Chandra  in  the  under-tenure.  We  think  that, 
by  the  sale  of  the  right  and  interest  of  Nidan  Chandra,  the  purchaser,  Kistu 
Mani  Chowdhrain,  acquired  only  such  rights  as  Nidan  Chandra  possessed  at 
the  time  of  the  sale,  and  that  therefore  she  took,  subject  to  the  rights  of  the 
persons  now  interested,  under  the  patni  granted  by  him*  to  Kamal  Lochan.. 

The  result  will  be  that  the  appeal  must  be  decreed,  and  the  decision  of 
the  lower  Appellate  Court  reversed  with  costs,  both  in.  this  Court  and  in. 
the  lower  Appellate  Court. 

The  case  must  be  romanded  to  the  lower  Appellate  Court  for  trial  of.  the: 
remaining  issues. 
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Btfote  Mr.  Justice  Phear  mndMr.  Justice  Mitter* 
Tns  QUEEN  v.  MAHENDRANATH.  CHA1TEB  JEE  and  another.*  1570 

Code  of  Criminal  Procedure  (Act  XXV  of  1861),    88.    407,  426.  May  28. 

A.  was  charged  with  the  offence  of  voluntarily  causing  hurt  to  C.  and  B  was 
charged  with  the  same  offence,  and  also  with  the  offence  of  abetting  A.  The 
Magistrate  found  A.  pfeilty  of  the  offence,  and  sentenced  him  to  three  month's 
rigorous  imprisonment.  The  Magistrate  also  found  B.  guilty  of  abetment 
•of  the  offence  of  voluntarily  causing  hurt  to  X).,  and  sentenced  him  to  one  month's 
rigorous  imprisonment  and  a  fine.  « 

On  appeal,  the  Sessions  Judge  held  that  there  was  no  evidence  to  oonvict  A* 
and  lie  accordingly  released  the  prisoner.  The  appeal  of  B.,  however,  was  rejected 
tm  the  ground  that  the  evidence,  though  it  did  not  prove  him  guilty  of  abetment, 
proved  him  guilty  of  voluntarily  causing  hurt,  and,  therefore  under  section  426  of 
the  Code  of  Criminal  Procedure,  the  sentence  con  Id  not  be  reversed.  No  u  error 
•or  defect  either  in  the  chargo  in  the  proceedings  on  trial"  was  alleged. 
Beti  (by  Mittrp,  J.)  that  section  426  of  the  Code  Criminal  Procedure  did  not  apply, 

MaiiexdranathChattkjer  was  charged  before  the    Contonmcnt  Magis* 

'trate  ol  Barrackpore  of  voluntarily  causing  hurt  to  one  Gaurmohan  Ghose, 

Bnd  abetting  one  Jan  Bax  in  causing  hurt  to  the  said  Gaurmohan ;  and  Jan 

Bax  was  charged  with  the  offence  of  voluntarily  causing  hurt  to  the   said 

"Gaurmohan. 

The  Magistrate  found  Mahendranath  Chatterjee  guilty  of  abetment  of 
the  offence  of  voluntarily  causing  hurt  to  Gaurmohan,  under  sections  109  and 
323  of  the  Indian  Penal  ''ode,  and  Mahendranath  was  sentenced  to  one 
month's  rigorous  imprisonment,  and  a  fine  of  rupees  200,  or,  in  default  to  one 
month's  rigorous  imprisonment. 

The  Magistrate  also  found  Jan  Bax  guilty  of  voluntarily  causing  hurt  to 
Gaurmohan,  and  thereby  punishable  under  section  323  of  the  Indian  Penal 

Cede,  end  Jan  Bax  was  sentenced  to  three  month's  rigorous  imprisonment. 
On  appeal  by  Jan  Bax  aud  Mahendranath,  the  Sessions  Judge  of   the  24* 
Pergunnas  passed  the  following  order  * — 

The  finding  and  sentence  as  regards  the  appellant,  Jan  Bax,  are  reversed, 
and  he  will  be  immediately  released.  The  appeal  of  Mahendranath  is  reject* 
ed,  but  the  conviction  will  be  held  to  be  of  the  offence  of  causing  hurt. 

Iu  passing  the  order>  he  said  :— 

"  It  has  been  urged  in  appeal  for  Mahendranath  that  he  is  entitled  to 
acquittal  as  he  has  been  convicted  against  the  evidence ;  but  in  the  first  place 
he  was  charged  with  causing  hurt,  as  well  as  abetting  it,  and  in  the  next  place 
section  426  of  the  Procedure  ('ode  forbids  the  reversion  of  a  sentence,  on  the 
ground  that  the  evidence  proves  a  different  offence.  It  appears  to  me  impos- 

•Heferenoe,  No.  59  of  1870,  from  tho  Session  Judge  of  24»Pergunnasf  dated  the 
17th  May  1870. 
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19T0         siblo  to  say  that  Mahendranafch  has  been  prejudiced  by  the  conviction  abet* 

Queen       men  t,  in  stead  of  the  subs  tan  tative  offence.  Moreover,  as   it  appears  on  the 

v*  evidence  that  both  appellants  Were  present  at  the  time,  tho  guilt  of  both  was 

nath     "  *  no  8ame  5 fcna  finding  most  depend  on  the  same  evidence,  both  for  the  prose- 

Crattkujbs.   cution  and  for  the  defence  ;  and  Mahendranath  as  pleaded  to  the  charge  of 

the  substantive  offence.'* 

Mahendranath  applied  to  the  High  Court  for  revision* 
Baboo  Atnvrindar  Nath  Ohatterjee  for  the  prosecutor. 

Mr.  Montriou  (Baboo  Ietcarchandi'a  Chuckorbutty  with  him)  for  the  peti- 
tioner. 

Pabab,  J. -In  this  case  the  record  has  been  brought  up  before  us  on  an 
application  for  revision,  and  we  are  asked  to  quash  the  conviction,  substantial- 
ly on  the  ground  that  there  waB  no  legal  evidence  upon  which  the  conviction 
could  properly  be  made  to  rest. 

The  case  came  before  the  Session  Judge  on  appeal ;  and  the  Judge  was 
clearly  of  opinion  that  the  evidence  did  not  suppo*  t  the  conviction  which  the 
fi ret  Court  had  made.  He  thought,  however,  that  the  evidence  did  establish 
the  offence  laid  in  the  alternative  charge ;  and  inasmuch  as  the  punishment 
which  had  been  awarded  was  not  an  improper  punishment  for  that  offence  he 
allowed  the  conviction  to  stand.  I  must  add  that  this  is  my  interpretation  of 
what  the  Sessions  Judge  in  effect  did,  for  he  states  in  his  judgment  that  the 
conviction  will  be  held  to  be  for  the  offence  of  causing  hurt. 

The  judge  acted,  as  he  says,  under  the  provisions  of  section  426,  Criminal 
.  Procedure  Code. 

It  appears  to  me  that,  under  that  soction,  supposing  that  section  to  apply, 
the  learned  Judge  being  of  opinion  that  the  prisoner  ought  to  have  been 
found  guilty  of  an  offence  other  than  that  of  which  he  Was  really  found  guilty} 
had  no  power  to  alter  either  the  finding  or  sentence,  and  ought  therefore  to 
have  confined  himself  simply  to  dismissing  the  appeal ;  I  take  it  therefore 
that,  in  law,  that  is  the  effect  of  his  judgment. 

Mr.  Montriou  for  the  prisoner  has  argued  very  forcibly  that,  inasmuch  an 
the  prisoner  had  been  substantially,  though  not  in  express  terms,  acquitted 
by  the  first  Court  of  the  offence  of  which  the  Sessions  Judge  considered  tho 
evidence  to  prove  him  to  beguilty»theref  ore,even  under  section  426,  the  lower 
Appellate  Court  could  not  rightly  allow  the  conviction  to  stand,  for  obviously 
the  result  of  doing  so  would  be,  at  any  rate  so  far  as  the  opinion  of  the  lower 
Appellate  Court  is  concerned,  that  the  prisoner  would  be  convicted  and 
punished  for  an  offence  of  which  he  had  been  acquitted  by  the  first  Court,  and 
thus  the  prosecutor  would  indirectly  obtain  all  the  advantage  of  a  successful 
appeal  against  an  acquittal,notwithstanding  that  thcCriminalProoedureCode 
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Expressly  forbids  an  appeal  in  Such  cue.    It  appears  to  me  that  this  argument;  _ 

;is  very  strong ;  bat  having  regard  to  the  matter  oh   ibis  record,  I   do    not   find       Qu^m 

it  neoeassary  to  pass  a  judicial  opinion  npon  it;  Vt 

During  the  di8cassi6h/>f  the  case,  I  threw  it  out,  as  the  inclination  of  my  **££ 
6pinion,  that  this  section  is  in  terms  confined  in  its  operation  to  the  oases  CHAHaaj^ 
where  error  or  defect,  either  in  the  charge  or  in  the  proceedings*  is  the  founda- 
tion rti  which  the  alteration  of  the  finding  or  sentence  is  sought  j  and  I 
still  feel  very  great  difficulty  in  comingfao  the  cenclusion  that  the  finding!  a 
prisoner  guilty  without  evidence  npon  one  charge,  and  acquitting  him  of  another 
charge  to  which  the  evidence  is  really  directed  (that  which  heal  happened 
*here)  is  either  an  error  or  defect  in  the  charge  Or  in  the  proceedings.  It 
appears  to  me  to  be  an  errOr  in  the  exercise  of  judicial  discretion,  and  I  could 
not  bring  myself  without  more  consideration  than  I  have  been  able  to  give  to 
this  case  to  say  that  an  error  of  that  'kind,  when  the  proceedings  are  otherwise 
Tegular,  is  covered  by  the  words  of  this  section*.  I  believe,  however,  there  is  no 
'doubt  that  some  divisidn  Bcnohes  of  this  Court,  and  certainly  some  of  the  other  , 
High  Courts  in  India,  have  given  a  larger  construction  to  the  words  ef  thill 
•section,  tent,  as  I  have  already  said,  I  don't  think  thai,  on  the  facts  of  this 
case,  I  am  obliged  to  give  a  judicial  opinion  with  regard  to  this  fJofnt. 

The  prisioner  stands  convicted  of  a  charge  whioh  there  is  no  evidence, 
according  to  the  judgment  of  the  Appellate  Court,  to  support j  and  in  that 
judgment  So  far  I  entirely  concur. 

It  is  clear,  on  looking  through  the  depositions,  that,  if  the  witnesses  are  to 
be  beh'eved  at  all,  the  Offence  committed  by  the  prisoner  was  an  assault  on 
the  prosecutor  with  his  (the  prisoner's)  Own  hand.  There  is  literally  no 
evidence  to  support  the  second  charge  of  abetment.  Therefore  the  record 
being  now  before  us  t>n  revision,  and  it  appeariog  therefrom  that  the  prisoner 
lias  been  acquitted  of  the  assault,  and  convicted  of  the  abstinent,  I  think  theie 
is  stfoh  an  error  in  the  record  as  to  vitiate  the  conviction,  and  snoh  that  we 
traght'  to  reverse  that  conviction,  unless  section  426  intervenes  and  we  are  of 
opinion  that  the  evidence  makes  out  that  the  accused  person  ought  to 
have  been  found  guilty  of  another  offence  for  which  the  sentence  passed  im 
nppropriate. 

Now,  on  looking  into  this  evidence  (assaming  that  section  426  applies), 
t  think  that  it  is  entirely  unworthy  of  credit,  add  it  appears  to  me  also  not 
difl&eult  to  discover  how  the  first  Court  came  to  this,  at  first  sight,  extraordinary 
conclusion,  namely,  that,  notwithstanding  the  testimony  of  the  eye- witnesses,- 
it  was  safer  to  find  the  prisoner  guilty  of  abetment,  than  to  find  him  guilty  of 
the  actual  assault. 


Without  going  further  into  the  details  Of    their  depositions,   1  will  at  oncsi 

state  that  I  feel  the  evidence  to  be    utterly  untrustworthy  with  regard  to  this 
point.    The  first  Court  certainly  disbelieved  the  evidence  of  the  three  women, 
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WO         with  respect  to  the  assault   being  committed  by  the  hand  of  ttabendranath 

~ ^  Chatteqee j  and  I  think  the  firtt  Court  was  right. 

***  I  therefore  agree  with  the  Appellate  Court  that  there  was  noevidence  up* 

.  Mahewdba-  on  wbich  the  prisioner  conld  be  found  guilty  of  the  offence  of  which  he  was* 
ChattjLm.  in  fact^ound  guilty, and  I  also  agree  with  the  first  Court  that  the  evidence 
which  went  to  support  the  other  charge  ought  not  to  be  believed ;  it 
follows,  therefore,  that  even  if  this  case  falls  within  the  :scope  of  section 
426,  there  exists  iro  ground  upon  which  the  conviction  can  be  upheld ;  con* 
sequently  the  conviction  must  be  quashed ;  and  as  the  prisoner  is  out  on  bail, 
the  bail-bond  or  other  security  must  be  cancelled. 

Mittee,  J.— I  concur  in  the  order  proposed  by  my  learned  and  honorable 
colleague;  but  I  would  prefer  to  rest  my  judgment  on  the  ground  that  this 
case  is  not  governed  by  the  provisions  of  section  426  of  the  Criminal  Proce* 

dure  Code. 

The  petitioner  ,Maheudranath  Chatterjee,  and  one  Jan  Bax,  a  Cabuli,were 
tried  before  the  Cantonment  Magistrate  of  Barrackpore  on  the  following 
charges <  namely,  first,  that  they  had  Voluntarily  caused  hurt  to  one  Gaur-j 
mohan  Ghose ;  and,  secondly >  that  he,  Mahendranath,  bad  abetted  the  com- 
mission of  that  offence* 

The  evidence  for  the  prosecution  wen  t  to  show  that  the  bio  w  wh  ich  caused 
the  hurt  had  been  struck  by  the  prisoner,  Mahendranath,  himself.  The 
Cantonment  Magistrate  was  of  opinion  that  this  evidence  was  not  worthy  of 
credit.  But,  instead  of  releasing  the  prisoners  then  and  there,  at  he  ought 
to  have  done  upon  this  view  of  the  evidence,  the  Cantonment  Magistrate 
went  upon  some  conjectural  grounds  set  forth  in  his  judgment  to  find  the 
Cabuli  guilty  of  the  offence  of  voluntarily  causing  hurt  to  GaUrmohan 
Ghose,  and  the  prisoner,  Mahendranath,  ef  having  abetted  the  commission  of 
that  offence.  Against  this  decision,  both  the  prisoners  appealed  to  the 
Sessions  Judge  of  the  24-Pergunnas ;  the  ground  of  appeal  in  both  cases  be- 
ing that  there  was  no  evidence  to  support  the  conviction  of  the  prisoners  un 
the  charges  of  which  they  had  been  respectively  convicted. 

The  Sessions  Judge  has  acquitted  the  Cabuli,  on  the  ground  that  there  is 
no  evidence  to  prove  that  the  Cabuli  had  caused  the  hurt  complained  oL 
With  reference  to  Mahendranath  Chatterjee,  the  Sessions  Judge  it  as  of 
opinion  that  the  evidence  on  the  record  was  sufficient  to  prove  that  he  had 
struck  the  blow  by  which  the  hurt  was  caused  ;  and  being  of  that  opinion, 
the  sessions  Judge  has  refused  to  interfere  wiih  the  sentence  passed  on 
Mahendranath  under  section  426. 

I  am  not  quite  prepared  to  say  whether  this  Court,sitting  as  a  Court  of  re- 
vision under  section  40 4, has  any  r:ght  to  enter  into  the  question  whether  the 
view  of  the  evidence  taken  by  the  lower  Appellate  Court  is  correct  or  not. 
But  I  express  no  opinion  on  this  point, because  I  think  that  the  application 
of  section  426  to  this  case  by  the  Sessions  Judge  was  not  legal. 
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It  has  been  contended  before  us  that,  although  the  Cantonment  Magistrate  1870 

of  Barrackpore  disbelieved  the  evidence  of  the  witnesses  for  the  prosecution ,       Qcraw 
no  formal  verdict  of  acquittal  has  been  recorded  by  him  in  favor  of  Mahen-  v' 

dranath  on  the  first  charge,  namely,  that  he/Mahendranath  hacTvoIuntarity^        NATH 
caused  hurt  to  Ganrmohan  Ghose.  Cuattsrjei* 

This  circumstance  does  not  in  my  opinion  affect  this!  case  one  way  or  the 
other.  Ifthe  Magistrate  was  of  opinion  that  the  evidence  against  the  pri- 
soners was  not  sufficient  to  support  the  charge,  he  was  legally  bound  to 
record  a  verdict  of  acquittal.  But  his  omission  to  do  so  cannot  affect  the 
interests  of  the  prisoner  in  any  manner  whatever.  This  point  has  been  ruled 
By  a  tfuli  Bench  of  this  Court  in  the  case  of  Queen  v.  Toyab  Sheikh  (1). 
In  that  case  the  prisoner  was  tried'by  the  Sessions  Judge  for  two  distinct 
offences,  namely,  for  the-offence  of  murder,  as  well  as  for  culpable  homicide 
not  amounting  to- murder. ,  The  Sessions  Judge*  convicted  the  prisoner  of  the 
last  offence-;  and'it  was  held  by  this  Court  that,  although  a  formal  verdict  of 
acquittal  had  not  been  recorded  to  the  offence  of  murder,  the  Seasons  Judge 
had  substantially  acquitted  the  prisoner  of  that  offence.  It  being  clear  there- 
fore, that  the  'Magistrate  Had  substantially  acquitted  the  prisoner  of  the  off- 
ence of  causing'hurt  to  Gaurmohan,  we  will  now*  proceed  to  see  whether  sec- 
tion 426  applies  to  this  case.  The  words  of-  that  section  have  al  ready  been  - 
quoted  by  my  learned  and  honorable  colleague;  and  so  for  asl  can  under  stand " 
them,  lam  bound  to  say  that  they  have  no  bearing  upon  this    case. 

The  prisoner  did  not  appeal  to  the  Seasons  Judge,  on  the  ground  that  there 
was  "  any  error  or  defect  in  the  charge,"  or  on  that  of  any  irregularity  in  the 
proceedings  held  at  the  trial'.  If  he  had  done  so,  the  Sessions- Judge  might 
have,  under  section  426,  declined  to  interfere  if  he  found  from  the  record  that 
the  punishment  awarded  by  the  Magistrate  was  not  an  improper  punishmen  t 
for  the  offence  of  which  the  accused  person  ought  to  -  have  been-convicted. 
But  if  he  found  thatthere  was  no  evidence  to  support  the  charge  of  abetment 
which  was  the  only  charge  of  which  the  prisoner  had  been  convicted  by  the 
Magistrate,  the  Sessions  Judge  should  have  set'  aside  the-  conviction,  and 
acquitted  the  prisoner.  There  was  no  error  or  defect  in-  the  charge,  and 
consequently  the  prisoner  did  not  complain  of  any. 

The  proceedings  had  been  conducted  regularly  throughontland  conseqnen- 
tly  the  prisoners  did  not  and  could  not  complain  of  any  irregularity  in  those 
proceedings.  But  the  prisoner  had  a  substantial  ground  of  complaint, namely, . 
that  the  offence  of  which  he  had  been  convicted  was  not  supported  by  any 
evidence  on  the  record,  and  the  Sessions  Judge- himself   admits   that  this ; 
ground  was  valid. 

To  allow  the  Sessions  Judge,  in  a  case  of  this   description-,  to  exercise  the  • 
discretion  vested  in  him  by  section  426  would  be  to  act  directly  contrary 
to  the  provisions  of  section  407.  That  section  says   that ."  there  shall  be  no. 

U)  5  W.  B.  Cr.BuU  2. 
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*****         appeal  against  a  judgment  of  acquittal,"  and  the  appeal  in  the  present  c  ase. 

Quebn       being  restricted  to  a  judgment  of  oonvictiou  for  a  particular   offence,  all 
Mahendev    *^at  tbeSeBBions  Judge  had  to  do  was  to  §ee  whether  that   conviction  wa& 

mats         supported  by-  the  evidence  of  not ;  for  he  had  no  power  to  enquire  whether 
Qhatterjee.  the  prisoner  had  been  properly  or  improperly  acquited  of  the  other  charge, 
for  which  he  was  tried  by  the  Magistrate* 

I  do  not  think  that  the  provisions  of  section  446  were  ever  inten  ded  by 
the  Legislature  ta  override  that  great  principle  of  Criminal  Jurisprudence, 
which  says  that  no  man's  life  or  liberty  ought  to,  be  jeopardized  twice  for 
the  same  offence.  In-  the  Full  Bench  case  already  cited  by  me,  it  has  been 
held  that  this  Court  has  no-power,  either  has  a-  Court  ofrevision  or  as  a  Court 
of  appeal-,  taoonvict  a  prisoner  of  an  offence  for  which  he  has  been  already 
tried  and  acquitted  by  a  Court  of  competent  jurisdiction ;  and  I  do  not  think 
that  the  Sessions  Judge  had  any  power  to  do  that  indirectly  which  he  iB  not 
campetent  to  dp  directly  according  to  the  principal;  laid  down  in  that 


Before  Sir  Richard  Couch,  Kt.,  Chief  Justice,  and  Mr,  Justice  Kemp. 

0.  J.  DUMAINE  (Plaihtipp  v.  UTLA14  SING  (Dkfbndawt).  * 

Att  X;  0/1,659,  #.  ISr—NoHctr-Speeial  Appeal. 
187U. 

#ay  26t.  In  a  suit  for  enhancement  of  rent,  it  wasuobjected,  on.behalf  of  the  defendant,  in. 

gpeoial  appeal, that  service  of  notice  had  n  >t  haen  proved.  Held, the  question  wan  one. 
of  fact,  and  the  objection  ought  therefore  to  have  been  taken  in  the  Court  of  first 
instance. 

Mr.  R.  E:  Tvridcde  for  appellant.. 

Bqboalswar    Qhandrck  ChuckerfaUty  foi?  respondent. 

The  judgment  of  the  Court  was  delivered'by 

GoucHt  C,  J. — With  regard'  tathe  objection  taken  by- the  pleader  for  the- 
defendant  (respondent)  with  reference  to  the  ruling  of  the  Full  Bench  in 
the,  case  of  Jtokoy  Sankar  Chuckerbirtty  v.  Raja  Indra  Bfeuean  Deb  Boy  (1) 
to  the  effect  that  service- of  notice<haa  not  been  pro?  ed,  we -think,  as  already 
observed  in  the- course  of*  the.  argument,  that  it  is  now  tooJate  to-  entertain 
thafe  objection*  nor  do  we  think  the  defendant  competent  to  take  it  in.  the 
lower  Appellate.  Court  on  remand.  It  is  an  objection  which  ought  ta  have 
been  taken, in  the  Court  ofrfirst  instance.  The>questipn  as  to  whether  notice 
was  given  or  not,  ia  a  question  of  fact ;  and  if  the  objection  had.  been  taken 
at  the  proper  time,  the  plaintiff  would  have,  had  an,  opportunity  of  proving 

Special  Apnea}.  No.  2954  of  18£9,  f  ron\a  decree  of  the  Judicial  Commissioner  of 
Chota  Nagpore,  dated  the  l  3th,Benetember  1869,reveraing.a  decree  of  the.  Assistant. 
Qoiamissioner  of  that  district,  dated;  the  3rd  May  1869. 

(1)4B.L.  B,,F.B.,56\ 
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ifaat  notice  had  been  given.    Section   18,   Act  X  of  1809,  says  that  such         *870 
notice  shall  be  served  on  the  application   of   the  person  to  whom  the  rent     Dumain* 
is  payable ;  and  although  the  title  of  the  plaintiff  accrued  only  three  days  v. 

before  the  snit  was  oommenoed,   it  is   possible  that  the  notice  might  have  UTTA*    u"** 
been  given  by  the  zemindar  who  was  the  person  to  whom  the  rent  was  payable 
and  that  might  have  been  shown  it  the  objection  had  been  taken  at  the  pro-* 
per  time. 


mm 


Before  Mr.  Justice  Kemp  and  Mr.  Justice  E.  Jackson. 

Ik  tii  Maotb  of  thi  PsriTiow  of  NA&A  KUMAR  B AKERJRB •  _  l*** 

Juh   9* 

Code  of  Criminal  Procedure,  (ActXXVofl86l)9e.26—BemovalofaCa$ebytKo  ' 

Magistrate  from  the  File  of  a  Subordinate  Magistrate* 

Interference  by  the  High  Co*r>  ife  a  case  where  the  Magistrate  had  improperly 
exercised  his  discretion  in  removing  a  oase  from  the  file  of  a  Depot?  Magistrate. 

Baboo.  Hem  Chaudra  Banerjee  for  petitioner; 

Krkp,  «L — The  prisoner  in  tins  case  is  one  Naba  Kumar  Ban  jeree,  a  late 
stamp-vendor  of  the  Moonsiff  s  Conrt  of  Serampore.  It  appears  that  the- 
Kazir of  the  Sub-Pivisioi&of  Serampore  ha4 absconded  with  certain  property 
and  moneys  ia  his  charge,  in  respect  of  which,  a  charge  waa  laid  against 
him.  There  were  also,  it  appears  twa  register  boohs  of  stamps  missings 
and  the  prisoner,  Naba  Kumar  BanerJAe*  being  saspected  of  having  some, 
thing  to  do  with  the  books  being  missing*  is  charged  with  the  theft  of  the 
said  registers  by  the  Deputy  Collector  of  Seramppre*  The  case  was  made 
over  for  trial  to  the  Deputy  Magistrate  of  Serajnpore,  TheODepaty  Magis^ 
trate,  after  taking  thee videnoe  for  the  prosecution,  recorded  his  opinion  thai 
the  discrepancies,  in  the  evidence  for  the  prosecution  were  of  so,  glaring  a 
nature  that  it  was  impossible  to  sustain  the  charge  brought  by  the  prosecu- 
tion against  the  prisoner,  Naba  Kumar  Banerjee ;  bat  as  the- mooktear  for- 
th e  prosecution  had  asked  the  Court  to  postpone  the-  case-to  enable  ham  to. 
procure,  copies  of  the  evidence,  stating  that  he>  would  thai*  he-  able  to.  show 
to  the  Qeputy  Magistrate  that  the  prisoner  ought  not.  to  be  discharged,,  he- 
appears  to  have  acceded  to  the  request  of  the  mooktear,  and  admitted  the 
accused  to  bail.  On  another  occasion*  the  mooktear  for  the  prosecution, 
appears  to  have  made  a  similar  application,  and  the  case-  was  again  post" 
poned.  After  the  Deputy  Magista«te  had  given  the.  above-  expression  of 
opinion,  the  case,  it  appears,  was  suddenly  removed;  fron* hie  file  by- the- 
Officiating  Magistrate  of  Hooghly. 

•Mifcellaneons  Criminal  Appeal,   No.  47  of  1870,  from,  an  on|er  of  the  Depafcg 
V agsfeate  of  Serampore,  dated  the  18th  April  1870. 
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In  the 

Maitbe  of 

tux  fbttiom 

or  Naba 

Kumar 
Banbrjbe. 


1870 
June  2. 


In  the  order  removing  the  case,  no  reasons,  whatever  have  heen  given  for 
doing  so.    The  transfer  is  made  under   section  36  of  the  Code  of  Criminal* 
Procedure;  and  although-  that  section   does  not  say  that  the  Magistrate  ig- 
bound  to  give  any  reasons,  and  enacts  that  the  Magistrate  is  competent  to 
-withdraw  any  criminal  casef  rota-  any  Court  subordinate  to  such  Magistrate 
within  his  district  or  division,  and  to  try  tbe  case  himself  or  to  refer  it  for 
trial  to  any  other  such  Court  competent  to  try  the  same,  we  think  that,  under 
the  circumstances  of  this  case,  considering  that  the  case  was  complete,  and 
that  the  Deputy  Magistrate  had  expressed  an  opinion  that  the  evidence  for  the 
prosecution  was*  not  sufficient  to  support  the  charge,  the  Magistrate  has  not 
exercised  a  wise  or  proper  discretion  in  removing  this  case  from  the  file  of* 
the- Deputy  Magistrate  of    Seramnore   to   that  of  the- Joint  Magistrate  of 
Hooghly.  When  the  casejeame  upon  a  former  occasion  r  before  the  Chief  Justice 
and  myself,  we  thought  it  necessary  to  call    upon  the   Magistrate  to  show 
cause  why  he  had  acted  in  this  manner,  and  he  has    now  submitted  an  ex- 
planation. He-refers,  first,  to  thef  act  of  the  Deputy  Magistrate  being  to  a 
certain  extent  subordinate  to  the  prosecutor ;  secondly,  to*a  rumour  that  the 
Deputy  Magistrate  had  made  improper  remarks  to  a  mooktear  in  the  cases 
thirldy,  that  the  Deputy  Magistrate,  residing  in  a  small  place  like  Serampore»- 
and  being  in  a  position  to  hear  much  talk  and  rumour  about  the  case,  was  unfit 
to  try  it;  and,  fourthly,  that  his  amlas  were  related  to  parties  in  the  case. 
These  reasons,  we  think,  are*  wholly  insufficient  for  removing  the  case  from 
the  Deputy  Magistrate's  file  at  the  late  stage  at  which  it  was  so  removed: 
They  maybe  very  good  reason  8  for  not  making  the  case  over  to  the  Deputy 
Magistrate,  but  not  sufficient  reasons  after  he  had  expressed  an  opinion  un 
favorable  to  the  prosecution  to  suddenly  withdraw  it  from  his  file-  We  think 
therefore  that  the  Magistrate  has  not  acted  wisely  in  removing  this  case  from- 
the  file  of  the  Deputy  Magistrate  to  that  of  the  Joint  Magistrate  of  Hooghly 
It  will  therefore  be  replaced  em  the  file  of  the  Deputy  Magistrate,   who  will" 
dispose  of  it  in  due  course. 


Before  Mr.  Justice  L.  &  Jackson  and  Mr.  Justice  E.  Jackson. 

GURU  PRASAD  ROT  and  another  (Defendants)  v.  RAI  BABOO' 

DHANPAT  SING  (Plaintiep)  * 

Cause  of  Action— Suit  to-  Recover  Money  advanced  on  a  Bond  before  the 
Money  become  due— Failure  to  Register  a-Bbnd— Breach  of  Agreement. 

A.  executed  a  bond  in  favor  of  B./bui  failed  to  cause  the  registration  of  the- 
same.  Before  the  amount  secured  by  the  bond  became  due,  B.  sued  A. for  recovery 

•  Special  Appeal,  No.  698  of  1870,  from  a  decree  of  the  Officiating  Judge  of 
Moorshedabad,  dated  the  28th  December  1869,  modifying  a  decree  of  the  Sub- 
ordinate Judge  of  that  district,  dated  the  27  th  August  1869. 
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thereof    on  the  ground  that,  as  A.  had  agreed  to  get  the  bond  registered,  hot         1370 
failed  to  do  so,  B.  was  entitled  to  recover  the  amount  advanced  by  him.  Guau  Prasad 

Held)  that  B.  had  no  cause  of  action.  Boy 

This  was  a  suit  to  recover  a  certain  sum  oi  money  with  interest,  on  the   ^Al  ^j 
ground  that  the  defendants  who  had  agreed  to  have  the  bond.upon  which  the     D  bam  pat 
xnoney  was  borrowed,  registered,  had  failed  to  do  so.  By  the  bond,  certain  im-        s  lwa* 
moveable  property  was  mortgaged  as  security  for  the  defendants.  The  defen- 
dants admitted  the  execution  of  the  bond,as  well  as  the  receipt  of  the  money. 
They  denied  having  made  any  contract  with  the  plaintiff,  and  the  breach 
thereof ;  they  stated  that  they  were  ready  to  have  the  deed  registered,  bnt 
thai  owing  to  a  disagreement  between  their  mooktear  and  the  mooktear  of 

■ 

theplah&tiff.the  bond  had  not  been  registered.  They  submitted  that  the  plain- 
tiff was  not  justified  in  the  institution  of  the  present  suit  before  the  expiry 
•of  the  period  fixed  for  the  repayment  of  the  loan* 

■ 

The  Subordinate  Judge  found  that  it  was  proved  that  the  defendants  had 
agreed  to  have  the  bond  registered  as  it  contained  a  clause  whereby  certain 
immovable}  t^perty  was  pledged  as  security;  that  thedeed  was  not  registered* 
owing  to  the  refusal  of  the  defendant's  mooktear  to  pay  the  costs  of  registra- 
tion. He  accordingly  held  that  the  defendants  had  either  voluntarily  or 
negligently  failed  to  register  the  bond,  and  that  they  must  be  concluded  to 
have  broken  their  agreement,  and  that  this  had  given  rise  to  the  plaintiffs 
cause  si  action.    He  paused  a  decree  in  favor  of  the  plaintiff. 

On  appeal,  the  Judge  held  that  the  facts  upon  which  the  judgment  of 
the  lower  Court  was  based  were  proved ;  and  that  the  plaintiff  had  a  good 
•cause  of  action.  He  accordingly  confirmed  the  decree  of  the  lower  Court. 

The  defendants  appealed  to  the  H'gh  Court. 

Baboo  Shtmilai  Mitter  for  the  appellant  contended  that  the  plaintiff  had 
lio  cause  of  action  to  sue  for  recovery  of  the  amount  secured  by  the  bond 
before  "expiry  of  the  time  mentioned  therein*  The  money  had  not  fallen 
due.    All  that  the  plaintiff  could  do  was  to  enforce  registration* 

Baboo  Srinath  Das  (Mr.  Allan  with  him  for  the  respondents)* — When  at 
the  time  of  the  advance  it  was  agreed  that  the  defendants  would  cause  the 
bond  to  be  registered,  inasmuch  as,  without  registration,  the  plaintiff  would 
lose  the  benefit  of  the  real  property  covered  by  the  bond,  and  the  defendants 
afterwards  neglected  or  refused  to  perform  their  part  of  the  contract,  the 
breach  wad  such  as  rendered  the  whole  contract  void.  It  was  perfectly 
equitable  .that  the  parties  should  be  placed  in  the  original  position.  The 
contract  on  the  part  of  plaintiff  could  not  be  binding. 

L.  S.  Jackson,  J.— It  appears  to  me  that  the  plaintiff  in  this  case  had  no 
cause  of  action,  and  that  the  decision  of  the  Court  below  upon  his  plaint  is 
erroneous,  and  must  be  set  aside.  * 
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1870  The  plaintiff,  it  is  alle-ged,  tent  a  sum  of  money  to  the  defendants  on  a  bond) 

~        Z  in  whioh  bond  it  wu  stipulated  that  certain    immoveable  property  belonging 

H0Y  to  the  defendants  was  pledged  as  security  for  the  repayment  of  the  loan,  wrta 

v.  interest,    it  was  alleged  that  the  defendants  also  agreed^  Verbally,  to  have  this 

fUi  Baboo     document  registered ;  and  the  evidence   shows  that  the  document  was,  in  fact, 
g  *  taken  to  the    Registry  Office ;  bat  that  as  the  defendants  did  not  appear,  and 

their  mooktear  did  not  consent  to  registration,  the  document  was  returned  to 
the  plaintiff  although  there  was  no  formal  note  by  the  Registrar  refasing  to 
register  endorsed  n^on  it.  Upon  this*  the  plaintiff  considers  tnat,  the  defend- 
ants having  broken  the  contract,  he  is  entitled  to  put  an  end  to  it,  and  be 
sues  to  recover  the  money  lent,  alth6ngh  the  due  date,  which  is  in  the  month 
of  Sraban  1977  (July  and  August  1876)  has  not  arrived. 

Both  the  lower  Courts  consider  that  the  refusal  of  the  defendants  to  regis- 
ter gave  the  plaintiff  a  cause  of  action,  which  entitles  him  to  recover  the 
money  lent.  It  appears  to  me  that  it  did  riot*  and  that  the  conduct  of  the 
defendants'  (of  which  the  account  given  is  somewhat  obscure)  was  suoh  as 
Would  entitle  the  plaintiff  to  come  before  the  ZiUa  Court,  on  the  Registir&r 
refasing  to  register,  and,  under  section  84  of  the  Registration  Act,  apply  by 
petition  to  establish  his  right  to  have  such  document  registered. 

It  cannot  be  said  that  the  refusal  of  one  dt  the  parties  to  the  oontract,  to 
tarry  out  a  verbal  agreement  not  contained  in  the  contract,  enables  the  other 
party  at  his  option  to  set  aside  the  contract  in  toto. 

It  may  be  contended  that  the  period  allowed  by  law*  for  registration  of  the 
document,  having  expired,  the  plaintiff  has  now  lost  his  security.  That,  it 
appears  to  me,  will  not  enable  the  Courts  to  grant  the  plaintiff  the  relief 
Which  he  asks  for  in  this  suit.  I  think  he  has  lost,  by  his  own  negligence,  the 
security  which  the  bond  originally  provided  j  and  that  if  he  is  now  reduced  to  a 
bare  suit  for  his  money  when  it  becomes  due,  he  has  only  himself  to  blame. 

The  judgment  of  the  Courts  below  must  be  reversed  with  costs. 

B.  Jackson,  J. — t  also  think  that  the  judgment  Of  the  Court  below  must  be 
reversed.  I  think  the  plaintift's  proper  course  was  to  have  enioroed  rjgtstn  s 
tion  of  the  bond; 


Before  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Glover. 
July  25.  *H1  QUEEN  v,  HIRALAL  SING  And  oteiri  (Prisonbrs)  * 


j»a. 


Code  oj  Crimindl  Procedure  {Act  FIZTo/1869),  s.  435—  Power  of  d  Magistral* 
in  dealing  tilth  a  case  when  diti&wsed  without  full  and  sufficient  enquiry. 

SsmhU. — When  a  charge  is  dismissed  by  a  Subordinate  Magistrate  Without  enquiry 
a  Magistrate  has  no  poWer;  under  sedtion  435  of  Act  VIII  of  1869,  to  order  a  trial 
before  another  Magietrate,but  can  only  order  a  commitment  to  the  Court  of  Session. 

*  Criminal  Miscellaneous  Appeal,  No.  69  of  1870,  against  the  order  of  the  Sea- 
sicris  Judge  of  Moorshedabad,  dated  the  7th  March  1870,  affirming  an  order  of  the 

Deputy  Magistrate  of  that  district,  dated  the  12th  February  1870. 
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Mr.  Uyde  (with  nim  fiaboo  Jadab  Chandra  S.eal)  for  the  prisoners.  l87()       n 

Jackson,  J.— The  petitioners  were  charged   with    an   offence  under  section        "^Bw 
148,   Indian  Penal   Code,   which  is  an    offence   triable   before  the    Court  of      Hiralal 
Session,  or  the  Magistrate  of  a  district.    The  charge  in  the  first  instance  was  SiNCk 

preferred  before  Mr.  Fisher,  who  eeema  to  be  a  Subordinate  Magistrate*  This 
officer,  after  examining  certain  witnesses,  discharged  the  accused.  The  case 
however,  being  brought  to  tne  notice  of  the  Magistrate  of  the  district,  Mr.  - 
Hankey,  he  was  of  opinion  that  the  proceedings  of  the  Subordinate  Magis- 
trate had  been  hurriedly  and  carelessly  taken,  and  observed  that  the  complain- 
ant was  entitled  to  have  his  witnesses  examined ;  and  he,  therefore,  acting 
under  the  powers  conferred  by  section  435,  Act  VIII  of  1869*  ordered  a  fur- 
ther '.enquiry  into  the  complaint,  and  directed  that  the  case  be  made  over  for 
trial  to  another  Magistrate,  who,  as  I  understand,  exercises  the  full  powers 
of  a  Magistrate.  That  Magistqpte  convicted  the  accused,  and  sentenced  them 
to  imprisonment  and  fine.  The  accused  appealed  to  the  Court  of  Session* 
objecting,  amongst  other  things,  to  the  proceedings,  on  the  ground  that  they 
Were  not  warranted  by  section  435  of  the  Code  of  Criminal  Procedure.  The 
-Sessions  Judge,  however,  overruled  this  objection  ;  and,  going  into  the  merits  of 
the  case,  confirmed  the  conviction  and  sentence.  The  case  is  now  brought 
before  this  Court,  under  section  404  of  the  Code  of  Criminal  Procedure,  and 
we  are  asked  to  set  aside  the  proceedings  of  the  Magistrate,  on  the  ground  of 
their  being  contrary  to  law.  It  is  contended  that  the  Magistrate  of  the 
district  was  not  warranted  in  dealing  with  this  case  as  one  which  had  been 
dismissed  without  enquiry.  It  is  further  contended,  that,  snpposing  the  Magis- 
trate to  have  been  authorised  to  deal  with  the  case,  the  only  order  that  he 
could  make  was  an  order  of  commitment  to  the  Court  of  Session,  ' 

The .  Magistrate,  under  the  amended  section  435,  has,  like  the  Court  of  Ses- 
ion,  power  of  dealing  with  cases  in  which  an  accused  has  been  discharged 
by  any  Magistrate,  and  also  cases  in  which  a  complaint  has  been  dismissed 
without  enquiry,  always  under  the  condition  that  the  Magistrate,  whose  pro- 
ceedings are  the  subject  of  notice,  is  a  Subordinate  Magistrate.  The  Magis- 
trate of  the  district  has  dealt  with  the  case  as  if  the  complaint  had  been 
dismissed  without  enquiry  ;  and  the  Sessions  Judge  takes  the  same  view 
t>f  the  case. 

There  is  authority  in  a  ruling  (1)  (which,  though,  perhaps,  not  a  judicial 
Bulling  of  thiB  Court,  is  contained  in  a  letter  written  by  way  of  direction  to  a 
sessions  Judge)  dated  August  15th,  1865,  for  saying  that  a  complaint,  dismissed 
Without  sufficient  and  fnll  enquiry,  may  be  considered  as  dismissed  without 
enquiry.  I  am  inclined  to  think  that  this  authority  warranted  the  Magis* 
trate  of  the  district  in  dealing  with  the  case  as  he  did.  If  not>  however, 
it  is  clear  that  he  would  still  have    authority  to  order  a  commitment,  or  do 


1)  3  W.  R.,  Criminal  Letters,  21. 
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1870  whatever  is  implied  in  the  term  "  like  powers,"  and  a  questoin  may  arise  what 

Queen         precisely  is  contemplated  by  those  words,  namely,  whether  it  is  intended  ex 

Vm  pressly  to  limit  the  Magistrate  of  the  district  to  order  a  commitment  to  the 

Hiralal        Court  of  Session,  or  to  enable  him,   by  analogy,   to  take  order  for  the  trial  of 

Bino.  fae  ca-e  before  some    competent  Court  of  Criminal    Jurisdiction.    I  incline, 

upon  the  whole,  to  the  construction  that  a  Magistrate   is  bound  to  order  a 

commitment,  and  is  not  authorized  to  order  a    trial  before  another  Magistrate. 

But  whatever  view  may  be  taken  of  the  previous  part  of  the  section,  I  think 
we  are  precluded  from  disturbing  the  proceedings  of  the  Court  below,  by 
reference  to  sections  426  and  439  of  the  same  Act.  Seotion  462  says  : — "  No 
"finding  or  sentence  passed  by  a  Court  of  competent  jurisdiction  shall  bo 
"  reversed  or  altered  on  appeal  or  revision  en  account  of  any  error  or 
"defect,  either  in  the  charge  or  in  the  proceedings  on  trial,  unless  the  at* 
"  oused  person  shall  have  been  sentenced  Le  a  larger  amount  of  punishment 
"than  could  be  awarded  for  the  offence  of  which,  in  the  judgment  of  the 
"Appellate  Court, the  accused  person  ought,  upon  the  evidence,  to  have  been 
•  found  guilty,  or  unless,  in  the  judgment  of  the  Appellate  Court,  the  accused 
«' person  shall  have  been  prejudiced  by  such  error  or  defects"  And  section  439 
provides: — "  No  trial  in  any  Criminal  Court  shall  be  set  aside,  and  no  judg- 
"  meat  passed  by  any  Criminal  Court  shall  be  reversed,  either  on  appeal  or 
«'  otherwise,  for  any  irregularity  in  the  proceedings  of  the  trial,  unless  such 
**  irregularity  have  occasioned  a  failure  of  justice." 

In  this  case,  the   parties  appear  to  have  been  tried  and  convicted  by  a  Court 

of  competent  jurisdiction.      It  seems  to  me  that,   unless  we  are  of  opinion  that 

the  irregularity,  supposing  an  irregularity  to  have  occurred,  has  been  produe- 

ive    of  failure  of     justice,  we   ought  not  to   set  aside  the  trial,  or  to  reverse  the 

sentence  by  way  of  revision. 

It  is  not  shown  that  anything  of  the  sort  has  oocurred,  and  I  think,  there* 
fore,  that  this  application  must  be  disallowed. 


Before  Mr.  Justice  Loch  and  Justice  Sir  0.  P.  Hobhouse  Bart* 

1870 
May  15.      H.  PRICE  (Chairman  of  the  Howrah  Municipality;  (Defendant)  v.  KHTLAT 

CHANDRA  GFH0SE  (Plaintiff)* 
Act  III  o/1864  (B.  0.),  s.  87 -Act  VIU  o/1859,  a.  2—Res-judicdta- Limita- 
tion— Suit  against  Municipal  Commissioners  for  Possession  of  Land. 

Previous  to  the  institution  of  the  present  suit)  one  of  the  shareholders  of  a 
piece  of  land  brought  a  suit  against  the  Chairman  of  the  Municipality  for  re* 
oovery  of  possession  of  his  share.  The  other  shareholders  were  made  pro  forma 
defendants  in  the  suit.  This  suit  was  dismissed  as  barred  by  the  Law 
of  Limitation.  After  the  dismissal  of  the  suit,  the  plaintiff  brought  the 
present  suit  for  recovery  of  his  share  of  the  land,  en  the  allegation  that  his 

*  Special  Appeal,  No.  2930, from  a  decree  of  the  Subordinate  Judge  of  Hooghly, 
dated  4th  October  1869,  reversing  a  decree  of  the    Moonsiff  of  Salkhia,  dated  the 

31st  March  1869. 
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tenant  had  relinquished  the  land  within  three  months  in  consequence  of  his  hay* 
ing  been  dispossessed  by  the  Municipal  Commissioners. 

Held,  that  the  suit  was  not  barred  by  section  2,  Aot  VIII  of  1859 ;  and  that 
section  87,  Act  III  of  1864  (B.  C),  did  not  apply, 

Semble.— Act  III  of  1864,  s-  87  (B,  C),  relates  only  to  aotions  brought  in  res* 
pect  of  acts  done  by  the  Commissioners  under  that  Act  for  the  purpose  of  the  Act* 

This  suit  was  instituted  by  the  plaintiff  on  the  12th  September  1868  against 
the  Chairman  of  the  Howrah  Municipal  Committee  to  recover  possession  of 
two  katas  and  13  ehittaks  of  land  claimed  by  him  as  proprietor  of  the  six? 
sixteenths  share  of  the  zemindari  in  Boro  Pykan,  on  the  allegation  that  the 
land  in  dispute  was  a- part  of  his.chur  land  held'  by  him-;  that  his  tenant  had 
been,  dispossessed  therefrom  by  the  defendant  who  stacked  stones  thereon  ; 
that  the  tenant  had  relinquished/  the  land';  and  that  the  cause  of-  action  had 
arisen- on  the  date  of  such  relinquishment,  viz.,  16th  June  1868. 

The  defence  set  up  wag  that  the  suit  was  barred  by  lapse  of  time;  that  the 
Government  had  all  along  been  in  possession  of  the  land  in  dispute,  and  had 
held  the  same  for  more  than  twelve  years  as  part  of  Salkhia  Banda  Ghat 
Also  that,  under  section  87  of  the  Mnnioipal  Aat  (J)  III  of  1864  (B.  0.)>  the 
suit  was  barred: 

The   Moonsiff   held   that,   as   it  was  held  by  the  High  Court,  18th  May  1868 
in  a  suit  brought  by  the  10-anna>shareholders .  against   the  Municipal   Commis- 
sioners that  they  were   out  of   possession  since   Bhadra    1272    B.    S..  (August 
1865),    and   as   the   land  in   dispute   was  a  part  and  parcel  of  the  land  then  in. 
suit,  the  eause  of  action  jnust  be  reckoned  to   have   arisen   from   August    1865, 
r   at   least  from,  the  date  on  which   the  plaintiff  was  served  with  a  summons  in  » 
that  suit  as  a.  pro  forma  defendant  j  and  aa  the  present  suit  was    instituted  after 
•blapse  of  more  than  three  months  from  that  date,  the  suit   was   barred .  under 
s  ection  87,  Act  III  of  1864  (B»  C.).     He  accordingly  dismissed  the  svntt, 

On  appeal,,  the  Subordinate  Judge  held  that  section  87  of  Act  111  of  1864' 
did  not  bar  the  suit,  inasmuch  as  the  land'-  in  «nspute  was  •  in  the  occupation  of 
the  plaintiffs  tenant,  and  that  the  cause  ofaetion  had -arisen  only  on  his  relin* 
quishment  of  the  holding ;  and  that  as  the  suit  had  been  brought  within  three 
months  from  the  date  of  such  relinquishment,  it  was  not  barred.  He  accords 
ingly  rem  anded  the  tsase  f or.-the  trial  of  the  remaining  issues. 

Baboo   Jagadanand    Mookerjee,    for   the  appellant,   contended   that  all  suits 
against  a  body  of   Municipal  Commissioners  should  be   brought   within,  three 


(1)  i!ceriIo/l864(B.  Q.\  section  87.— 
"No  action  shall  be  brought  against  the 
Municipal  Commissioners  or  any  of  their 
officers,  or  any  person  acting  under  their 
direction,  for  anything  done  under  this 
Act,  until  the  expiration  of  one  month 
next  after  notice  in  writing  shall  have 
been,  delivered  or  left  at  the  office  of 
she  Commissioners,  or  at  the  plaoe  of 
abode  of  such  person,  explicitly  stating 
the  oaose  of  action  and  the  name  and 
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Khilatc 

Chandra. 

Ghose, 


plaoe  of  .abode  of  the  intended  plaintiff  - 
and  unless  such  notice  be  proved,  the 
Court  shall  find  for  the  defendant ;  and 
every-  sueh  action  shall  be  commenced 
within  three  months  next  after  the  ae> 
crual  of  the  cause  of  action,  and  not  af- 
terwards ;  and  if  any  person  to  whom 
any  such  notice  of  action  is  given  shall, 
before  action  brought,    tender  sufficient 
amends  to  the  plaintiff,  such  plaintiff, 
shall  not  recover. 
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1&&  months  from  the  date  on  which  the  cause  of  action  arose — section  87,  Act  III 
PUCE  of  1864  (B.  0.) ;  that  as  the  plaintiff  had  been  made  &  party  defendant  in  the* 
8nit  brought  by  his  shareholders,  he   was  aware    of    the    act   of   dispossession  ; 


v. 

Khilat 

Chandra 
Otiose,. 


that  it  was  found  by  the  High  Court  in  the  suit  of  his  shareholder,  Poor  no* 
Chimder  Roy  v.  Balfour  (1),  and  wherein  the  plaintiff  was  a  party  defendants 
"  that  the  land  was  in  the*  possession  of  Government  for  more  than  twelve 
"  years  as  part  of  the  public  road  at  and  pear  the  pnblio  ghat."  The  suit  hav* 
ing  been  brought  after  a  lapse  of  tfrree  months  from  the  date  of  such  dispos- 
session, or  from  the  date  that  ho  became  aware  of  the  fact,  the  suit  was  barred. 
The  relinquishment  of  the  plaintiff's  tenant  could  sot  give  rise  to  a  cause  of 

action  against  a  stranger. 

Mr.  Allan  (Baboo.  Bhairab    Chandra  Bancrjee  with  him),  for  the  respondent,, 
contended  that  the  decision  in  Poorno   Chunder  Roy  v.  Balfour  (1)  was  passed* 
noon  the  merits  of  the  case,  and  did  not  lay  down  any  ruling  as  to  the  Law  of 
Limitation;  that  section   87,   Act  III  of   1864  (fi.  0.)  applied  to  questions  of 
damages,  and  was  not  applicable  to  cases  where  the  possession   was  in  dispute  ; 
that  the  fact  of  the  plaintiff  having  been  made  a  party  defendant  in  the   suit 
by  the  co-sharer  cannot  be  pleaded  as  a  bar  to   the  present   suit.     No   issue,  aa 
between  the  present  plaintiff  and  defendant,   was  decided  in  the  suit  of  Poornoo. 
Chunder  Roy  v.  Balfour  (1). 

Baboo  Jagadanand  Mookerjee  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Loch,  J. — The  plaintiff  in  this  caso  sued  to  recover  possession  of  a  certain 
portion  of  land  of  which  theMunicipal  Commissioners  of  Howrah  have  de- 
prived him  by  heaping  stones  thereon. ;  and  he  alleges  that  the  cause  of  ac- 
tion arose  on  the  15  th  Juno  1863,  when  his*  ryot,  Madhusudan  Daw,  hav- 
ing beeu  evicted  by  tho  Municipal  Commissioners,  gave  up  the  land. 

The  Moonsiff  axed  six  issues  to  be  tried  in  this  case  ;  of  which  we  need 
take  notice  at  present  of  only  four,namely, whether  the  cause  of  action  arose 
from  the  date  of  Madhusudan'!  relinquishment  ?  whether  the  suit  is  barred 
by  three  months'  limitation  P  whether  the  suit  is  barred  by  the  general 
law  of  limitation  P  and  whether  the  plea  of  r68-judicata  is  applicable  to  the- 
caseP 

The  Moonsiff  appears  to  have  held  that  the  plea  of  res-judicata  applied  to 
the  case ;  and  that,  under  the  provisions  of  section  87,  Act  III  of  1864  (B* 
C),  the  suit  was  barred  by  limitation.  ' 

On  appeal,the  Subordinate  Judge  differed  from  the  Moonsiff  on  both  those 
points,  and  remanded,  the  case  to  be  tried  oh.  the  remaining  issnjes,namely,, 


(1)  9  W,  ft.,  535. 
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whether  the  general   lav   of   limitation    was   applicable  ?  and   whether   the         1^70 
disputed  property  appertained   to   the     plaintiff's   churland,  and  what  was  its         Pbick 

oorreot  measurement  P  \  v. 

Khilat 
A  speoial   appeal   has   been    preferred    against  the  order  of  the    Subordinate     Chandba 

Judge  remanding  the  case,  and  two    points    have   been    urged    before  us  :  first,        Gbosb. 
that  the    principle    of  res* judicata  applies    to  the    case  ;  there  having  been  a 
similar  soit  brought  by  one  Poorno    Chuuder    Roy,  a  10-anna  sharer  in  this  pro- 
perty, agahiBt   the*  Municipal    Commissioners  of   Howrah,  in  which  the  present 
plaintiff,    Khilat   Chandra    Ghose,    was.  made  a  pro  formi  defendant.    In  that 
case  the  plaintiffs  suit    was    dismissed  ;  it    having    been    found  that  the  Muni- 
cipal Commissioners    had   been  in  possession   of   this   property  for  more  than 
twelve  years.    How,  thoigh  the  present  plaintiff  was  made  a  defendant  in  that 
case,  it  cannot  be  said  that  any  decision    which  was  passed  in  that  case  between 
Poorno  Chnnder  and  the  Municipal   Commissioners  is  a   decision  which  will  be 
binding  as  between  the  present   plaintiff    and   the  Municipal  Commissioners  for 
any  right  which  the  present   plaintiff    may  have  with  regard  to  this  land.     It 
appears  tome,  therefore,  that  the  judgment  of  the  lower  Appellate  Court  was 
correct  on  this  point. 

The  second  point  taken  was  limitation  ;and  it  is  urged  that,  under  the  pro- 
visions of  section  87,  Aot  III  of  1864  (B.  C.)>  this  suit  should  have  been 
brought  within  three  months  from  the  date  of  the  cause  of  action  ;  and  that  aa 
it  has  not  been  so  brought,  it  is  barred  by  limitation ;  and  we  are  again  referred 
to  the  case  of  "Poorno  Chunder  Roy  v.  BaJJour  (1),  as  showing  that  the 
Jndges  who  decided  that  case  considered  that  the  provisions  of  section  87* 
Act  III  of  1864  (B .•  C),  were  applicable  to  a  case  of  the  present  kind.  It  is 
very  dear,  looking  at  the  judgment  of  Mr.  Justice  Bayley,  that  he  first  deter- 
mined what  were  the  rights  of  the  parties  ;  and  having  found  that  the  Muni- 
cipality had  obtained  a  right  by  prescription,  he  considered  that  the  plaintiff's 
case  was  barred  by  limitation  ;  and  he  then  added  that  he  therefore  considered 
that  the  provisions  of  section  87,  Act  III  of  1864  (B.  C).  were  applicable. 
But  Mr.  Justice  Phear,  on  the  cmtrary,  considered  it  very  doubtful,  and  he 
was  not  prepared  to  say  that  section  87  applied  to  the  case  ;  but  he  agreed  to 
the  suit  being  dismissed,  as  proposed  by  his  colleague.  It  is  clear  therefor* 
that  the  speoial  appellant  can  get  very  little  assistance  from  that  judgment. 
The  fact  is  that  it  is  necessary  to  look  to  the  nature  of  the  suit  to  see  whether 
the  provisions  of  section  87,  Aot  Iil  of  1804  (B.  C.)„  are  applicable  or  not. 
The  present  suit  is  a  suit  to  recover  possession  on  proof  of  the  plaintiff's  title, 
and  would  ordinarily  by  governed  by  the  usual  law  of  limitation,  viz,  twelve 
years  from  the  date  of  the  cause  of  action.  But  it  is  urged,  on  the  part  of 
the  speoial  appellant,  that,  where  a  Municipality  is  concerned,  the  ordinary 
law  of  limitation  is  set  aside,   and  every  action ,.  of  whatever  nature  it  may  be, 

aeaiaet  the  Municipality,  must,  under  the  provisions  of  section  ST,  Aot  IH 
<^W»(BwG.Kbe.bronght  within  three  months.    It  appears  to  me  that  that 


(1)  9  W.  B.,  585. 
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Aot  does  not  apply  to  cases  of  this  nature ;  and  that  this  section  of  that  Act* 
to  whioh  partionlar  rtferenoe  has  been  made,  relates  rather  to  actions  brought, 
against,  aots  of  the  Commissioners  done  under  that  particular  Aot  for  the  pur* 
poses*  of  that  Aot.  For  instance,  in  the  psesent  case;  if,  as  was  apparently  the. 
case,  the  stones  had  been  stacked  by  the  Commissioners  under  the  provisions 
of  the  Act,  a  suit  might  have*  been  brought  within  there  months  requiring 
them,  to  remove  these  stones,  or  demanding  damages  for  the.  stacking  of  them. 
A  suit  might  be  broughtsimilarly  for  any  other  acts  whioh  the  Commissioners 
might  do  under  this  Act.  But  this  Aot  was  never  intended  to  take  away  from. 
individuals  the  right  whioh  they  haw^  under  the  general  law  of  the  land,  of 
bringing  suits  to  recover  possession  of  immoveable  properties,  on  proof  of  their 
title  within- twelve  years.  Previous  to  the  passing  of  this  Act,. there  was  an 
Act  (XXI  oil857)  to  make  better  provision  for  the  order -and  good  government 
of  the  suburbs  of  Calcutta  and  of  the-  station  of  Howrah,  and  that  Act  con- 
tained no  provision  such*  as  is  contained*  in  section  87..  And  it  appears  to  me 
that  the  object  of  this;  section  was  to  limit  the  time  within,  whioh  suits  for 
damages^—and  probably  for  damages  alone,  for-  which  actions  can  be  brought 
under  this  Aot, — are  to  be  brought.  I  think,  therefore,  that  the  judgmeet  of 
tho  lower  Appellate  Court  upon  the  second  point  also  is  correct,  and  that 
it  was  right  in  remanding,  the  case  to.  the  lower  Court  for  the  disposal  of  the 
remaining  issues. 


We  therefore  dismiss  the  special  appeal'  with  costs; 


187^ 
lime  2: 


Before  Mr.  Ju$Uce  Phear  and' Justice  Sir  0.  P,  Holhoute,  Bart; 

MAHABAJA  JAGADINDBA  BANWARI  GABIND  BAHADUR* 
(Defendant)  v.  BHABATABINI  DASI  (Plaintiff;  .* 

Act  Y1H  of  1869;  e.  355-  Evidence,  Reception  of  in  Appellate  Court,  though 

not  produced  in  Lower  Courts 

'  Baboos  0  agadanomd  Mooherjbe  ancPHams*  Chandra  Hitter  for  the  appellant. 

Baboos  Annadaprasad  Banerjee,    Chandra?  Mhdhdb  Gffaat,  and  Anand 
Chandra  Chosali&r  the  respondent. 


The  judgment  of  the  Court  was  delivered  by 

Phsas,  J. — We  think  that  the  lower  Appellate  Court  oommitted  an  irregu* 

ferity  in  receiving,  at  the  hearing  on  appeal,  papers  and  documents  which  had 
not  becmprodnx^before,  without  giving  any  better  reason,  than  the  follow 

•  Special  Appeal  ,No»l78  of  1870,  from  a  decree  of  the-Subordinate  Judge  of 
phoom,  dated  the  10th  November  1869. 
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ing :— ''Che'jtapers  alluded  to'above  being  material  and  important  4ocu   Mahiiuja 
#<  ments,  the  Conrt  has  accepted   them."  *B°  nwam* 

Under  section  855  of  the  Procedure  Code,  the  Appellate  Court  is  forbidden       Gabind 
to  receive  additional  evidence,  except  When  it  is  necessary  to  enable  the  Court     ®1HADVB 
to  pronounce  a  satisfactory  judgment,  or,  for  any  other  substantial  reason ;  Bjiabatarihi 
and  the  latter  part  of  the  section  obliges  the  Appellate  Court  whenever  addi-        Dam- 
tional  evidence  is  so  admitted,  to  recordits  reasons  fed:  admitting  it ;  also  by 
an  earlier  section  in  the  Code,  section  128,  it  is  enacted  that  no  documentary 
evidence  of  any  kind  which  the  parties,  or  any  of  them  are  desirous  to  file* 
shall  be  received  at  a  subsequent-Btage,— that  is,  after  the  first  hearing — un- 
less good  cause  be  shown  for  their  non production  earlier. Now, in  the  present 
caee,  it  dpes  not  appear  that  any  cause  is  shown  for  the  non-production  of  the 
documents  in  question  at  an  earlier  stage  of  the  proceedings,  and  wecanno 
hold  the  mere  statement  -thafc  the  papers  are  material  and  important  docu- 
ments to  be  sufficient  compliance  with  the  provision  of  section   S&5,  which 
requires  the  reasonto  be  stated  whytheAppellateGkmrt  admitted  the  evidence 

The  special  appellant  argues  that  this  evidence,  in  consequence  of  being 
improperly  received,  is  not  evidence  at  all ;  and  that,  inasmuch  as  the  judge 
ment  of  the  lower  Appellate  Court  is,  to  a  considerable  extent-,'  founded  on  it 
that  judgment  ought  to  be  set  aside. 

We  are  not  prepared  to  say  that  the  improper  reception  of  evidence  in  the 
manner  I  have  mentioned  necessarily  has  the  effect  of  making  the  evidence 
notevideuce  at  all  bet  ween -the  parties.  In  tbis  instance  this  evidence  simply 
•stands  in  the  position  of  evidence  which  has  boen  improperly  admitted ;  and 
•that  being  so,  section 57  of  the  Evidence  Act  forbids  us  to  reverse  the  de- 
•oiflionof  the  lower  Appellate  Court,  on  the  ground  of  the  improper  admission 
of  the  evidence,  if  it  appears  to  us  that,  independently  of  this  evidence, 
4here  was  sufficient  evidence  to  justify  the  decision. 

•  ••**** 

We  therefore  dismiss  this  appeal  with  costs, 


Before  Mr.  Justice  Notnum.  June  8 

O  ANBS  SING  amid  othbes  ^Plaintiffs)  v.  RAMGOP  A  LSING(Dbfbm>aKT)>  ' 

8u»*  for  Doclaration  of  Trust*    of  a  Temple— Act  XX  of  1868. 

In  bringing  a  suit  under  Aot  XX  of  1863,  it  is  not  necessary   to  show  that  the  15  B.L.B.1  8. 
temple  was  one  which  was  formerly  under  control  of    the  Board  of  Revenue.    The 
Act  applies  to  property  in  Calcutta. 

This  was  a  suit  under  Act  XX  of  18  C3  for  the  declaration  and  enforcement 
of  the  trusts  of  a  certain  temple  in  Barn  Bazar,  Calcutta,  and  the  religious 
establishments  and  endowments  thereof. 

The  plaintiffs  were  professors  of  a  certain  religion  which  they  alleged,  was 
found  many    years  ago  by  one  Sri  Sri  Gurunanack    Gurugabind  Joi,   and 
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'  1870  the  temple  had  been  built  and  established  by  Raj  a  Hajari  j  Sing  Mahasha/ 

Gakbs  Bino  and  dedicated  by  him  to  Sri  Sri  Gurunanack  Garngabind  Jio    for  the  wor- 

••  Bhip  of  the  followers  of  the  said  religion. 

giNG>  The  defendant  had  been  acting  as  manager  of  the   said  temple ;  but  the 


plaintiffs  alleged  that  he  had  neglected  the  duties  imposed  on  him 
manager,  refused  to  render  accounts,  and  denied  access  to  the   plaintiffs  to 
the  said  temple  when  they  resorted  there  for  the  purpose  of  worship. 

Leave  of  the  Court  to  institute  the  suit  had  been  obtained  in    accordance 
with  section  18  of  the  Act  on  the  trial. 

Mr.  Branson  flir.  Woodroffe  with  himj  for  the  defendant  raised  the 
issue  whether  the  plaint  disclosed  any  cause  of  action.  On  this  issue,  he 
contended  that  suits  under  Act  XX  of  1863  could  only  be  brought  in 
respeet  of  temples  formerly  under  the  control  of  the  Board  of  Revenue. 
The  Act  itself  is  entitled,  "  An  Act  to  enable  the  Government  to  divest 
*•  itself  of  the  management  of  religions  endowments,*'  and  the  preamble  states 
that "  the  Act  is  enacted,  because  it  is  expedient  to  relieve  the  Boards  of 
«  Kevenue,  Ac,  of  the  duties  imposed  on  them  by  Regulation  XlS  of  1810 
tl),  '•  so  far  as  those  duties  embrace  the  superintendence  of  lands  granted  for 
"  the  support  of  mosques  or  Hindu  temples,  and  for  other  religious  uses  ; 
%l  the  appropriation  of  endowments  made  for  the  maintenance  df  such 
**  religious  establishments,  &c."  The  A  cfc  does  not  apply  to  the  present  case, 
inasmuch  as  there  is  nothing  to  show  that  the  temple  has  been  Under 
the  control  of  the  Board  of  Revenue.  Suits  are  brought  under  the  Act 
by  section  14,  and  leave  to  institute  the  suit  (section  18)  applies  only  to 
suits  in  respect  to  temples  to  which  the  Act  was  intended  to  apply,  of  which 
the  present  temple  is  not  one ;  and  the  person  to  be  sued  is  the  trustee  or 
manager  appointed  under  section  5.  [NoateAN,  e3. — The  words  "appointed 
"  under  this  Act"  in  B^ction  14  refer  only  to  &  committee  appointed  under  the 
Act — see  section  11 ;  there  is  nothing  to  show  that  they  refer  to  the  Words 
*'  trustee  or  manager."]  By  section  5,  provision  is  made  for  the  appoint- 
ment of  a  trustee  or  manager,  aed  suits  under  the  Act  can  only  be  brought 
against  trustees  or  managers  so  appointed. 

Mr,  Kennedy  (with  him  Mr.  Macgregor  and  Mr.  Apcar)   for  the  plaintiffs 
Was  not  called  on  on  this  point. 

Norman,  J\,  was  of  opinion  that  the  plaintiffs  had  clearly  a  right  to  bring 
the  suit,  under  the  provisions  of  the  Act ;  and  that  they  had  properly 
instituted  it. 
(1)  For  the  due  appropriation  of  the  rents  repair  of  bridges,  seiais,  kattras  and 
and  produce  of  lands  granted  for  the  sap-  ther  public  buildings ;  and  for  the  cos- 
port  of  mosques  Hind  a  J  temples,  colleges,  tody  and  disposal  of  nanol  property  or 
and  other  purposes;  for  themaintenance  and    escheats 
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Before  Afi\  Jtwto  £.  £1.  Jackson  And  Mr.  Justice  Qlotiet. 
KAILAS  CHANDRA.  SANNEL  ahd  ofHBBs  (DBrarojurt)  if.  DAWLAT         18TO 

SHEIKH  AND  OTHERS  (PLAINTlrts)  *  J***  8* 

2ci  XT  0/ 1865,  0.  2 1  -Small  Cause  Oowi  Act  {Mofussil). 

A  defendant  desiring  a  new  trial  of  a  case  decreed  against  him  in  a  Small  Cans* 
Court,  most  deposit  in  Court  the  amount  of  the  decree  passed  against  him  and 
costs,  at  the  time  of  giving  notice  of  his  intention  to  apply  for  the  new  trial.  A 
subsequent  deposit,  though  made  within  seven  days  from  the  date  of  decision, will 
not  entitle  the  party  to  ask  for  a  new  trial. 

Semble — ''  The  next  sitting  of  the  Court"  mentioned  in  section  21,  Aot  XI  of 
1866,  refers  to  the  next  sitting  after  the  decision  complained  of ;  and  the  words 
"  within  the  period  of  seven  days  from  the  date  of  the  decision11  apply  to  cases  in 
Which  the  sittings  of  the  Small  Cause  Court  are  not  held  consecutively  by  reason 
of  the  same  Judge  being  the  Judge  of  more  than  one  Court. 

Ten  following  oases  Were  submitted  by  the  Judge  of  the  Small  Cause  Court 
of  Kfohnaghur  for  the  opinion  of  the  High  Court  t — 

M  In  these  oases,  which  were  contested  ones,  the  plaintiffs  obtained  decrees, 
The  defendants  filed  "jiotioee"  under  section  21,  Act  XI  of  1865,  on  the 
following  day,  but  unaccompanied  with  the  amounts  decreed  and  costs  as 
required  by  that  section.  Within  seven  days  of  the  original  decision,  i.  0.,  seven 
opell  days  (see  the  ease  of  Qirijabhusan  Ualdar  v.  Athay  Kikari  (1),) 
applications  for  new  trials  were  filed  j  and  along  'with  these  applications,  the 
amount*   decreed   and  costs   were  deposited  in  each  case.    I  have  refused  the 

(1)  The  26ft  January  1870-  holidays  and  Sunday  cannot  be  excluded 

t/ott  Mt>  Justice    L.  8.  Jaclcson  and  £«  thf  computation,  at  least, ;  judging 

«r      1    *•     /»  ky  analogy  from  What  has  been  laid 

Mt .  Justice  Qlover*  down  m  ^^  c0ming  under  the  Limi- 

GtRI  JABHtfSAN  HALDAB  (DsnK*    tation  Aot :    Raj  Kristo  key  v.  Dino* 
DA»T)v.AKHAYmKARICPLAnrnf?Vt    ****"  Bmmmk  (%). 

"In  this  case,  which  was  a  contested1'  'A  different  rule  however  seems  to  have 

QDe)S>deoree  was  given  on  the  6th  of  No*  been  laid  down  in  appeals  ;  and  in  Sha* 

▼ember*    The  12th  and  18th  were  noli-  zada  Woolah  Oowhur  (3J,  the  Dusserah 

days,  theHtn  was  Sunday,and  the  15th*  vacation  was  held  to  be  "die*  non"  in  a 

a  holiday.Notice  of  application  for  a  new  oase  coming  under  section  8f  7  of  the 

trial  was  filed  on  the  16th,  or  more  than  Civil  Procedure, which  does  not  however' 

■Svett  days  from  the  date  of  the  decision,  apply  to  Small  Cause  Courts- 

The  question  whioh  I  have  to  submit  for  "  in  this  cade  the  party  applying  for  a 

the  opinion  of  theHigh  Court  is  whether,  new  trial  might  have  filed  his  notioe  on 

under  section  21.  Act  XI  of  1866,   the  the  8th,  9th,  10thv  or  11th  which  Were 

applicant  catt  be  allowed  to  deduct  the  open  days,  and  have  been  within  time 

four  days  on  which  the  Court  was  closed  according  to  section  2l,  Act  XI  of  1866." 

in  computing  the   seven  days  within  The  opinion  of  the  High  Conrt  was 

Which,  according  to  that  section,  notioe  delivered  by 

must  be  filed.  JAC*solt,J»— The  question  in  this  case 

"  1  am  of  opinion  that  the  authorized  is  whether,  under  the  terms  of  the  latter 

•  Reference  No.  11  of  1870,  from  the  Judge  of  the  Small  Cause  Court  at  Kish- 
naghur  dated  the  6th  May  1870* 

t  Reference,  No.  20  B ,  from  the  Officiating  Judge  of  the  Small  Cause  Court  d 
Kishnaghur,  dated  the  3rd  December  1869. 

(2)  3  W.  ft.,  C.  Rof.,  6*  (&)  6  W,  fc,  19. 
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WO         applications,  on  the  ground  that  the  amounts  decreed  and  costs  were  not  depo- 
KailasOhav-  "^    aloilfiPl  with    the  notices   as  required  by  section  21.    The  defendants  urge 
d*aSa*wk,    that,  as  they  are  allowed  seven  days  from  the  decision  within   which  to  file  the 
V.  notice  along   with  which   deposit   is   to  be  made,  and  as  the  latter  was  made 

SifKiKH.  within  the  seven  days,  though  not  along  with  the  notices,  the  latter  are  notwith- 
standing valid.  The  question  en  which  I  have  to  solicit  the  opinion  of  the 
High  Court  is,  whether  a  notice  by  a  dofendant,  under  section  21,  Act  XI  of 
1665,  to  apply  for  a  new  trial  in  a  case  which  has  not  been  docidel  ez  parte,  ig 
valid,  though  unaccompanied  by  the  deposit  of  the  amount  decreed  and  costs, 
if  that  amouut  has  been  deposited  within  seven  days  from  the  date  of  the  deci- 
sion.   My  own  opinion  is  that  such  notice  is  not  sufficient." 

The  opinion  of  the  High  Court  was  delivered  by 

L.  S.  Jackson,  J — I  am  of  opinion  that  a  party,  applying  under  the  latter 
provision  of  section  21  of  the  Mofussil  Small  Cause  Court  Act  for  a  new  trial, 
must  deposit  in  Court,  with  his  notice  of  application,  the  amount  for  wh  ion  a 
decree  shall  have  been  passed  against  him  ;  and  that  where  the  notice  has  been 
given  withont  such  deposit,  a  subsequent  deposit,  though  made  within  seven  days, 
will  not  entitle  the  party  to  ask  for  a  new  trial.    It  appears  to  me  that  the  Judge 
of  the  Small  Cause  Court  at  Kishnagfaur,  in  making  this  reference,  has,  possibly, 
not  considered  the  full  effect  of  the  words  with  whioh  this  proviso  commences  ; 
they  are  "  provided  also  that  it  shall  be  competent  to  the  Court!  if  it  shall   thaife 
"  fit,  in  any  case  not  falling  wiEhin  the  proviso  last  aforesaid,  to    grant  a  new 
"  trial,  if  notice  of  the  intention  to  apply  for  the  same  at  the  next  sitting  of  the 
"  Court  be  given  to  the  Court  within  the  poriod  of  seven  days  from  the  date  of 
44  the  decision,  and  if  the  same  be  applied  for  at  the  next  sitting  of  the  Court." 

I  understand  the  worda  "  the  next  sitting  of  the  Court,"  not  to  mean  the 
neKt  sitting  after  the  notice,  but  the  next  sitting  after  the  decision  complained 
of;  and  that  the  words  ''within  the  poriod  of  seven  days  from  the  date  of  the 
decision  "  apply  to  cases  in  which  the  sittings  of  the  Small  Cause  Court  are  not 
held  consecutively  by  reason  of  the  same  Judge  being  the  Judge  of  more  **w\ 
one  such  Court;  so  that  in  case  of  the  absence  of  the  Judge  himself  after  giving 
the  decision,  the  notice,  together  with  the  deposit  of  the  amount  of  tho  decre 
must  be  givon  to  the  Court  within  seven  days,  and  the  application  must  in  all 
oases  be  made  at  tho  next  sitting  of  the  Court. 

part  of  section  21,  Act  XI  of  186J,  notice  new  trial  was  filed  on  tha  16th.The  Judge 

of  the  application  which  the  lawrequiros  observes  that  the  party  might  have  filed 

to  be  given  within  seven  days  from  the  or  given  his  notice  on  the  bth,  9th,  10th, 

date  of  the  decision  is  in  time,  when  the  or  1 1th.   Ho  might,  no  doubt,  have  done 
seventh  day  and  the  following  days  are  .  so,  but  he  was  not  bound  to  do  ao,aa  the 

autnonzedholidays,butthe  noticeisgiven  law  allows  him  seven  days  for  the  pur- 

on  the  first  open  day  after  such  holidays,  pose  j  and  if  on  the  last  of  those  seven 

Lt  seems  tome  that  the  notice  is  in  days,  the  Court  was  closed*  that  is  not 

time.  In  this  ease  the  decision  was  given  the  fanlt  of  the  applicant,  and  he  soems 

on  the  6th  ISovember,  and  the  seventh  to  be  entitled  to  give  his  notice  on  the 

?£y  10^,^ I  VTl1    be  fcho  13th»  bafc    fir8t  ^  thereafter  on  which  be  finds  the 
the  12th.    13th, ,    14th,    and    15th  were    Court  open,  and  prepared  to  receive  it. 
authorised  holidays,  the  Uth  being  Sun- 
-day.    A  notice  of  an  application  for  a      Glovbb,  J.— I  am  of  the  same  opinion 
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Before  Mr.  Justice  L.  S.  Jackson    and  Mr.  Justice  Gloevr. 

BHUB AN  MOHAN  CHATTOPADHYA  (Judgment  DBBTOtt)wSAUDA-  1870 

MINI  DEBI,  FOR  SELF  AND  AS  MOTHtR  akd  Guardian  of    DEHARI    LAL        June  22. 

MUKHOPADHYA  and  PYARI  LAL  MUKHOPADHYA.Minobs^    

(Deckee-holders).* 

Act  XIV  of  1859,  s.  20— Proceedings  to  beep   alive  a  Decree   Bon&  fide  Proceedings* 

The  question  aa  to  whether  proceedings  which  had  been  taken  to  execute  a  decree 
had  been  taken  bond  fide  to  keep  alive  such  decreets  a  question  of  fact,andno  special 
appeal  lies  from  an  order  finding  that  the  proceedings  taken  weie  taken,  bm&ftde. 

This  was  an  application  made  on  15th  January  1870,  to  execute  a  decree 
passed  on  the  13th  February  1865.  It  appeared  that  the  decree  had  been 
partly  executed  in  1865.  In  1868,  another  application  was  made  for 
execution  by  the  present  applicant,  as  heir  of  the  original  decree-holder,  and 
a  notice  was  served  on  the  judgment-debtor  in  September  of  that  year. 
After  two  months  it  was  discovered  by  the  Amla  that  the  applicant  had  not 
proved  her  right  to  represent  the  original  decree-holder,  and  the  case  was 
removed  from  the  file. 

The  Moonsiff  held  "  thaj;  fjhe  decree-holder  not  having  made  in  fact  any 
arrangement  subsequent  to  tho  30th  December  1865,  up  to  the  time  of  this 
petition,  for  keeping  the  decree  in  force,  owing  to  lapse  of  time,  the  execution 
of  the  decree  was  barred  j"  and  he-  rejected  the  application  with  costs. 
'  On  appeal,  the  Judge  reversed  the  MoonsifFs  order.    He  said :  — "  It  is  ar- 
gued that  the  notice  was  no*  served  bond  fide,  or  with  a  real  intention  of  exe- 
cuting the  decree  ;  but  this  proposition  is  not  supported  by  the  f  aets,  aud  it 
*  appears  to  me  that  there'  was  an  intention  to  execute.  It  is  also  argued  that 
the  service  of  notice  was  invalid,  because  the  application  was  made  without 
proof  of  right  to  represent,  but  the  Court  was  empowred  to  admit  her  to  re- 
present, and  did  admit  her  to  represent,  and;  therefore  the  proceeding  was 
valid  and  sufficient.  Moreover  it  appears  that'  she  had  a  right  to  represent, 
and  the  absence  at  that  time  of  evidence  adduced  to  prove  the  right   cannot 
affect  the  right."  The  Judge  sent  the  case  back  to   the  Lower.  Court  for 
execution. 

The  decree-holder  appealed  to  the  High  Court.     , 

Baboo  Purno  Chandra  Shome  for  the   appellant. 

Baboo  Krisaen  Sakha  Mookerjee  for  the  respondent 

The  judgment  of  the  Court  was  delivered  by. 

Jackson,  J. — It  appears  to  me  that  this  special   appeal  is   unfounded. . 
The  Judge  has  held  that  a  proceeding  had  been   taken   by   the  plaintiff 
within  three  years  next  preceeding  his  application  to  execute,  such  procee- 
ding having  been  taken  bona  fide  with  the  intention  of  enforcing  his  decree. 
The  contention  before  us  is,  that  the  proceeding  referred  to   being   in. 

*  Miscellaneous  Special  Appeal,  No..  151  of  1870,  from  an  order  of  the  Judge 
of  24-Pergnnnas,  dated  the  2nd  May  1870,  reversing  an  order  of  the  Manaiftofc 
that  district  dated  the  12th  March  1870, 
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complete  and  informal  it  its  nature,  was  one  on  which  the  Court  would  not 
have  been  competent  to  act,  and  in  fact,  did  not  act  ;and  that,  on  Buch  a 
proceeding,  the  Judge  waa  not  at  liberty  to  infer  bond  fides  on  the  part  of  the 
Court  plaintiff.lt  seems  to  mehowever,that  the  question  of  bond  fides,  as  this 
Court  has  usually  considered,is  a  question  of  fact  for  the  consideration  of  the 
below.  I  think  it  would  be  impossible  to  say  that,  because  an  application  te 
execute  a  decree  had  been  defective  in  some  particulars  required  by  law  to 
be  contained  in  that  application,  or  because  the  application  was  not  accom- 
panied by  proof  of  the  representative  character  of  the  applicant,  the  Judge 
would  be  bound,  as  a  matter  of  law,  to  say  that  such  a  proceeding  had  not 
been  taken  bond  fide  with  the  intention  of  executing  the  decree.  I  think  he 
8  entitled  to  infer  from  the  whole  circumstances  of  the  case,  whether  the 
plaintiff,  in  making  that  application,  really  had  that  intention  or  no.  The 
Judge  in  this  case  has  drawn  the  inference  in  favor  of  the  plaintiff.  I 
think  we  are  not  at  liberty  to  disturb  his  conclusion.  The  special  appeal 
must  be  dismissed  with  costs. 


Before  Svr  Richard  Couch   Kt,  Chief    Justice,  and  Mr  Justice  Kemp. 

P.  T.  ONRAJJT  ( J  uptown  .debtor)  v.  8 ANKAR  DUTT  SING  ahd  othi*s> 

(d*creb-holders).~ 

Decree,  alteration  of— Lower  CWrt. 

After  a  decree  has  been  confirmed  by  tbe  High  Court  on  appeal,  the  subordinate 
Court  has  no  power  to  make  any  alteration  fa  it 

Mr*  R.  #.  Twiddle  for  the  appellant, 
Baboos  Chandra  Madhab  Qhosemd  Lahhi  Charan'Bose  for  the  respondents, 

Tbe  Judgment  of  the  Court  was  delivered  by 

Couch,  C,  J.— In  this  ease,  the  decree  of  the  lower  Court  was  modified  by 
this  Court,  on  a  Regular  Appeal,  and  the  decree  ao  modified  has  become  tha 
decree  of  the  High  Court.  The  alteration  which  hag  been  made  in  it  by  the 
lower  Court,  is  not  an  alteration  to  correct  a  clerical  error,  but  is  a  material 
alteration  in  the  decree  by  awarding  interest  on  the  amount  of  wasikt 
awarded.  After  the  decree  has  come  up  on  appeal  and  been  confirmed  by 
this  Court,  the  lower  Court  has  no  power  to  make  any  alteration  in  it  even  to 
correct  a  clerical  error.  The  proper  course  would  be  to  apply  to  the  High 
Court  whose  decree  it  has  become ;  but  1  cannot  consider  this  alteration  as 
the  correction  of  a  mere  clerical  error ;  far  from  being  so,  it  is  a  very  impor- 
tant alteration  in  the  decree.  I  held  (and  I  continue  of  that  opinion),  in  the 
case  of  Bhaneeshankar  Oojpal  Bam  v.  BughonathBam  Mangal  Bam  (1),  that 
after  a  decree  is  confirmed  by  the  High  Court  on  appfeal,  the  Subordinate 
Court  has  not  the  power  of  making  any  alteration  whatever  in  it.  We  must 
reverse  the  order  with  costs. 

*  If  isoellaneous  Regular  Appeal,  No.  66  of  1870,  from  a  decree  of  (he  ftuboar 
$nate  Judge  of  Bhaugnlpore(  dated  the  87th  November  1869. 

(1)  2  Bom,  EL  C.  Fep.,  106, 
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Before  Mr.  Justice  L.  &  Jackson  and  Mr.  Justice  Glover, 

LAKHl  KANT  DAS  CHOWDHBY  (Plaihtiff)  v.  BAM  DY AL  DAS      J™0^ 

and  othvbs  (Defendants),*  — 

Limitation— Meene  Profits— Cause  of  Action. 

The  cause  of  action  in  respect  to  mesne  profits  accrues  on  the  date  on  wbich,but 
for  the  fact  of  disposseesion,  the  plaintiff  would  have  been  entitled  to  receive  them* 

* 

This  was  a  suit  to  reoover  mesne  profits.  It  was  instituted  on  25th  Sep- 
tember 1867  (10th  A  8 win  12740  The  olairo  was  for  mesne  profits  from  the 
commencement  of  1263  (1 2th  April  1861)  down  to  18th  Aswin  1278  (3rd 
October  1866).  The  Courts  below  held  that  the  plaintiff  could  not  recover 
mesne  profits  for  the  time  prior  to  10th  Aswia  1268  (26th  September  1861), 
that  being  more  than  six  years  from  the  date  of  suit. 

The  plaintiff  appealed  to  the  High  Court, 

Baboos  Kalwnphan  Das  and  Kasi  Hath  Sen,  for  the  appellant,  contended 
that  the  suit  was  not  barred,  and  cited  Bisnoo  Ohunder  Biswas  v.  Troytuch* 
nath  Banetjee  (l).Maharaj  Koer  Bumaput  Sing  v.  Furlong  (2),  and  Dwarka- 
nath  Doss  Biswas  v.  Manich  Ohunder  Doss  (3), 

Baboo  Bansidhar  Sen  for  the  respondent. 

Jackson,  J.— The  plaintiff,  speoial  appellant,  urges  two  grounds  of  special 

appeal,  both  of  which  appear  to  me  to  be  valid.  The  first  ground  is,  that 
toe  Court  below  has  erroneously  decided  the  question  of  limitation. 

The  suit  was  for  wasilat.  It  was  commenced  on  the  10th  Aswin  1274  (25th 
September  1867),  and  the  wasflat  claimed  was  for  a  period  of  five  yeara 
fire  months  and  eighteen  days,  commencing  with  the  commencement  of  the 
year  lttS  (12th  April  1861). 

The '  Judge,  on  appeal,  has  held,  in  concurrence  with  the  opinion  of  the 
Court  of  first  instance,  that  the  suit  in  respect  of  wasilat  for  the  five  months  sod 
ten  days  was  barred  by  limitation  j  and  he  conceives  that  the  limit  of  wasilat, 
which  the  plaintiff  is  entitled  to  recover,  would  be  from  the  20th  Aswin  126a 
(26th  September  1861). 

In  respect  to  a  plaintiff  who  has  been  dispossessed  from  immoveable  pre* 
party  to  which  be  was  entitled,  the  cause  of  action  as  te  wasilat  aeorues,  it 
appears  to  me,  on  the  date  on  which  the  plaintiff,  bat  for  the  fact  of  disposses- 
sion, would  have  received  (such  wasilat,  and  when,  consequently,  it  has  been 
or  might  have  been  received  by  the  defendant  j  and  the  plaintiff  is  entitled 
to  recover^  or  any  cause  of  action  so  accruing,  at  any  time  within  six  years  next 
preceding  the  commencement  of  the  suit,  that  is,  in  this  case,  on  or  after  the 
date  before  mentioned  in  |the  year  1861  (1268).  It  would,  of  course,  depend 
upon  local  custom  what  proportim  of  the  yearly  rent  is  paid  at  particular 
times  j  and  if,  therefore,  on  or  after  the  10th  Aswin  1268  (26th  September  1861), 
the  jrent  of  the  whole  year  or  any  particular  hist  of  the  rent  would  have  been 
receivable,  the  plaintiff  would  have  been  entitled  to  reoover  accordingly, 

*  Special  Appeal,  No.  15  of  1870,  from  a  decree  of  the  Judge  of  Backergnnge* 
dated  the  22nd  September  1669,  affirming  a  decree  of  the  Subordinate  Judge  of 
that  district,  dated  the  13th  April  1868, 

(1)  6  W.  B„  Mis.,  28.  (8)  3  W.  B„  38,  (3)  9  W,  R,  200, 
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Before  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Qlover. 

1870  BHUBAN  OH  \NDRA  SHOME  (T)gp«yDA»T)  v.  RAM  DYAL  SH  A- 

June  15.  MANTA  and  othhrs  (PLAnmras).* 

Special  Appeal— Objection  not  taken  in  the  Cowi*  below 

The  High  Court  allow  ed  objections  to  be  taken  by  a  defendant  which  had  not  been 
taken  in  either  of  the  lower  Courts. 

■  • 

Baboo  Masjabati  Charon  Bot&and.  Ambik*  Charan  Banerjoe  for  the 
appellant. 

Baboo  Mahendra  Lai  Mitter  for  the  respondents. 

Jackson,  J.— It  appear*  to  me  that  thedecision  of  the  lower  Appellate 
Court  in  this  case  cannot  be  supported  with  reference  to.  the  authorities  on 
the  point  before  us.  The  suit  was  lor  enhanoenvnt,  and  was  tried,  before  the. 
Assistant  Collector  of  Burdwan,wholafter  hearing  the  evidence  qp.hoth  sides 
and  finding  that  evidence  to  be  contradictory  ^oi^re^anenqiury  by  an  Ameen  ; 
and,  on  the  report  of  that  Ameen,  made  a  decree  in.  favor  of  the  plaintiff 
The  decree  made  did  not  coniform,  precisely,,  the-  rates  claimed  by  the  plain- 
tiff, but  took,  as  it  were,  a  middle  course  between  the  allegations  of  the> 
plaintiff  and  those  of  the  defendant.    The:  Ameen  reported  that  the  land  of 
the  village  in  which  the  defendant's  tenure  was  situated,  wastdivided  into 
four  classes ;  and  he  fonncUnot  precisely  in  conformity  with  the  whole  of  the 
evidence,  but  upon  such  part  of  the  evidence-as  recommended  itself  to  him 

thai  those  four  classes  of  land  paid  certain  rates  which  he  stated,  and  as  the 

♦ 

greater  portion  of  the  lands  of  the  defendant  was  found  to  belong  to  the 
second  of  thoseclassea,  he  reported  that  the  defendant  was  liable- to  pay  that* 
rate  on  that  quantity  of  land,  and  at  that  rate-;  accordingly,  the* decree  wa* 
given. 

The  defendant  upon  this  appealed  to  the  Zilla  Judge,,  and'  the  ground 
that  he  seems  to  have  taken  before  the  Judge  was  that  the  evidence  upon 
which  his  lands  had  been  found  to  belong  to  the  second  quality  or  claas,wa8 
not  sufficient  to  support  the  finding  of  the  Court  below.  The  Judge,  how- 
ever, affirmed  the  judgment  of  the  lower  Court ;  and,  upon  review,  only 
modified  his  own  judgment  and  the  judgment  of  the- Court  below,  so  far  as 
to  give  the  defendant  a  slight  allowance  in  respect  of  certain  lands  alleged  to 
have  been  taken  for  public  purposes. 

The  defendant  comes  before  us  in  special  appeal  and  for  the  first  time  takes 
tne  ground  that  neither  the  notice  nor  the  eidence  given  by  the  plaintiff 

•Special  Appeal  No.  219  of  1870- from  a  decree  of  the  Judge  of  EaABordwam 
dated  the  25th  August  1869,  affirming  the  decree  of  the  Assistant  Collector  of  that 
district,  dated,  the  31st  March  1869. 
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complied  with  the  provisions  of  the  law,  under   which  enhancement   was  sought         1870 
for.    That  provision  was  the   firat  clause  of  section   17,  Act  X  of  1859,  which      Bhuban 
describes  the  ground   of  enhancement  as  being  "  that  the  mate  ef  rent  paid  by     Chandra 
"  soon  a  riot  is  below  the  prevailing  rate  payable  by  the  same  class  of  riote      BH0MB 
"for  land  of  a  similar  description,    and  with  similar   advantages   in  the  places    Eamdayal 
«'  adjacent."    Now  it  is  not  disputed  by  the  plaintiff,  respondent  before  us,  that    Shamakta. 
the  notice  and  the  evidence   fell    greatly    short   of   those  requirements ;  and  the 
only  question  upon   which    we   have   had  a    doubt   is,  whether  the  defendant 
ought  to  be    allowed   to  prevail  upon   this    ground    taken   for  the  first  time  in 
special  appeal. 

No  doubt,  if  the  objection  referred  only  to  the  notice,  we  should  have  been 
inclined  to  kold  that  the  defendant,  by  his  silence  upon  this  subject  in  the 
Court  of  first  instance,  as  well  as  in  the  Court  of  Appeal,  and  by  his  going  to 
trial  contesting  the  case  upon  the  evidence,  had  waited  that  objection.  But 
nothing  can  get  over  the  want  of  evidence ;  and  with  some  reluctance  I  find 
myself  compelled  to  follow  the  decisions  which  have  been  repeatedly  given 
upon  this  point,  namely,  %  that  a  defect,  'of  this  kind  is  !  fatal  to  a  suit  for 
enhancement. 

But  I  think  that,  upon  consideration,  it  is  not  unreasonable  that  such  an 
objection  should  $revail*  In  the  first  place  we  must  bear  in  mind  that  the 
euit  brought  by  the  plaintiff  before  us  is  one  of  the  commonest  kind,  and  that 
each  suits  probably  form  a  very  large  proportion  of  the  whole  number  of  suits 
brought  in  Bengal  It  is  very  little,  indeed;  to  ask  from  a  plaintiff  who  is 
•seeking,  as  part  of  a  system,  to  increase  hi«  receipts  derivable  from  his 
tenants;  that  he  should  frame  his  suit,  and  also  prove  his  case  in  exact  con- 
formity with  the  provisions  of  law  which  enable  him  to  increase  his  profits  , 
and,  I  think,  thoro  is  no  hardship  at  all,  so  far  as  he  is  concerned,  in  binding  him 
to  an  exact  observance  of  the  law. 

Then,  as  regards  the  Court,  it  appears  to  mo  that  a  Court  administering  a 
law  like  Act  X  of  1859  is  bound  to  satisfy  itself  that  the  decrees  it  makes 
are  exactly  borne  out  by  the  provisions  of  the  law.  - ' 

If  the  conclusion  of  the  Deputy  Collector  and  of  the  Judge  had  been  fully 
and  completely  stated  in  this  case,  it  must  have  amounted  to  something  like 
the  foilowin^apon  the  evidence  adduced  by  the  plaintiff  and  by  the  defendant  ; 
and  the  word  "evidence,"  of  course,' includes  admission.  "  I  find  that  the  defend- 
ant, who  hoida  a  certain  quantity  of  land  of  a  particular  description,  iiB  paying 
rent  at  a  rate  which  is  below  the  prevailing  rate  payable  by  the  same  class  of 
riots  for  lands  of  a  similar  description,  and  possessing  similar  advantages  in  the 
places  adjacent,  and,  consequently,  by  the  first  clause  of  section  17,  Act  X 
of  1853,  he  is  liable  to  have  his  rent  enhanced*  I  find  tbat  the  measure  of 
enhancement  is  so  much,  and  consequently  I  give  judgment  for  the  plaintiff 
at  so  many  rupees  and  so  many  annas,"  That  stated  folly,  I  think  would  be 
the  conclusion  at  which  the  Court  would  have  to  arrive  before  it  could  give 
the  plaintiff  a  decree  in  the  present  ca*e. 
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KoW|  is  there  any  thing  ob  the  reoord  which  would  justify  the  Colleetar*e 
Court  in  giving  such  a  decree  to  the  plaintiff  ?  It  would  appear  there  ia 
nothing.  It  is  aaid  that  the  defendant  did  not  diapnte  theae  points ;  hot  the 
system  of  oof  procedure  in  this  country  is  not  suoh  that  if  a  defendant  fail 
to  dispute  or  contest  any  point,  he  thereby  admits  it.  On  the  contrary,  if  the 
defendant  fails  altogether  to  appear  and  allows  judgment  to  go  by  default,  the 
plaintiff  is  bound  to  prove  his  case  just  as  much  as  if'  the  defendant  had 
appeared  and  denied  the  claim. 

I  think,  therefore,  we  are  bound  to  say  that  the  judgment  of  both!  the 
Courts  below  in  this  ease  of  enhancement  are  not  in  accordance  with  the  law. 
At  the  same  time  it  seems  to  me  that  the  defendant  has  been  extremely  remiss 
in  failing  to  take  this  ground  of  objection  in  any  stage  of  the  proceedings 
below,  and  therefore  While  I  think  We  ought  to  reverse  the  decision  of  the 
Deputy  Collector  and  of  the  Judge,  and  to  order  the  dismissal  of  the  plaintiff's 
suit,  we  ought  to  do  so  without  making  any  order  aa  to  the  costs  of 
appeal. 

GLovtm,  J.— I  am  of  the  aame  opinion. 


•taM 
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Before  Mr.  Justice  Qhter  and  Mr.  Justite  Mittert 

RAGHUNATflt  SING  (DifiNiuirr)  *  RAMKtfMAtt  MANDAL 

(Plaih***).* 

Ad  FIJI  c/1869,  #t*  £»  \\0—Reman&— Non-appearance  ofPartiei. 

When  a  suit  has  been  remanded  by  the  Appellate  Court,  and  then  dismissed  by 
the  Court  of  first  instance  for  'non-appearance  of  the  parties,  the  plaintiff  is  not  de- 
barred  thereby  from  bringing  another  suit  upon  the  senie  e*use  of  actkm  again** 
the  same  defendant. 

Baboo  Nabakrishna  Kookerjee  for  appellant. 
Thb  judgment  of  the  Court  wan  delivered  by 

Gtovitu  .T.— The  point  taken  in  this  special  appeal  is  thai  the)  suit  is  barred 
by  section  2,  Act  Vtll  of  1869 ;  it  being  one  on  a  cause  of  action  which  had 
been  previously  heard  and  determined  by  a  Civil  Court* 

It  ppears  that,  on  a  former  occasion,  the  plaintiff  sued  the  defendant  and 
got  a  decree  in  the  Court  of  first  instance*  On  appeal,  however,  tothe  Judge, 
the  case  was  remanded ;  and  on  the  remand,  no  one  having  appeared,  either 
for  the  plaintiff  or  the  defendant,  the  suit  Was  dismissed  en  default.  This 
ts  the  case  which  is  relied  upon  by  the  special  appellant's  pleader  as  barring 
the  plaintiff's  suit. 

Now  it  is  quite  clear*  by  section  110,  ActVlIt  of  1859,  that  a  case  dis- 
missed under  these  circumstances  would  allow  of  the  plaintiffs  bringing  a 

•  Special  Appeal,  No*  HI  of  1870  from  a  decree  of  the  Secpnd  Subordinate  Judge 
of  Hooghly,  dated  the  18th  November  1869,  affirming  a  decree  of  the  If  ooneiff  of 
that  district,  dated  the  17  th  June  1869* 


.  VOL.  V.]  APPENDIX.,  «5 

fresh  suit,  unless  precluded  by  the  rales  for  the  limitation  of  actions,  and  it  is         1 870 
not  contended  that  the  plaintiff  is  so  precluded.    Even  if  it  be  supposed,  for  Raqhuwath" 
the  sake  of  argument,  as  the  pleader  for  the  special  appellant  has  contended,        Sing 
that  section  1 10  only  refers  to  original  cases,  and  not  to  cases  remanded,  still  Vm 

T2.AMKT1MAB 

in  no  case  could  section  2  of  the  Act  apply  inasmuch  as  that   section  refers     Mandjll- 
to  causes  of  action  which  have  been  heard  and  determined  by  a   Court  of 
competent  jurisdiction  in  a  former  suit  between  the  same  parties.    In  this 
case  it  is  clear  that  there  was  no  case  determined  at  all.   It  was  simply  dis- 
missed for  default  of  appearance  of  the  parties. 
The  special  appeal  is  dismissed,  but  without  costs,  as  nobody  appears  for 

the  respondent. 


Before  Mr.  Justice  L.  S.  Jackson   and  Mr.  Justice  Glover.  7«j    20 


BAJBALLAB  SAHA  (Debtor)  v.  RAMS  AD  AY.  GHOSE  and  othsbs 

(DeC*BB-HOEDB*S).* 

BissmUsalofPstUicmfornon'ajppearancewhennoday   had   been  fixed  for 

hearing  U—Act  VIII  of  1859,  s.  217. 

Baboo  Rama  Naih  Bose  for  the   appellant. 
Mr.  22.  E.  Twiddle  for  the  respondent. 

Jackson,  J.— In  this  case  application  was  made  to  execute  a  decree,  and 
notice  was  issued  under  section/210  of  the  Code  of  Civil  Procedure,  to  the 
party  against  whom  execution  was  applied  for,  to  show  cause  why  the  de- 
cree should  not  be  executed.  He  came  and  presented  by  his  pleader  a  peti- 
tion containing  certain  grounds  of  objection,  and  on  that  petition  the 
Judge  made  the  order  that  it  was  to  be  placed  before  him  with  the  record. 
It  does  not  appear  that  any  day  was  fixed  for  hearing  the  petition,  but  on 
a  subsequent  day  the  Judge  states  that  case  was  called  on,  and  was  repea* 
tedly  placed  before  him,  but  the  pleader  did  not  attend,  and  therefore  th* 
objectioas  were  disallowed. 

The  judgment-debtor  afterwards  applied  to  the  Judge  to  reconsider  the 
order,  and  the  Judge  there  expressly  states  that  the  objection  had  been  dis- 
allowed in  consequence  of  the  absence  of  the  pleader. 

It  appears  by  an  order  subsequently  made  in  the  petition  of  the  decree 
holder  that  the  arrest  of  the  judgment-debtor  has  been  ordered  in  execution. 

By  section  217  of  the  Code,  it  is  provided  that "  when  such  notice  is  issued 
"  if  the  party  shall  not  attend  in  person  or  by  a  pleader,  or  shall  not  show 
"  sufficient  cause  to  the  satisfaction  of  the  Court  why  the  decree  should  not 

be  forthwith  executed,  the  Court  shall  order  it  to  be  executed  accordingly. 


« 


♦Miscellaneous  Regular  Appeal,  No.  186  of  1870,  from    an  order    of  the  Judge 
of  the  24-Pergunnas,  dated  the  2nd  and  36th  April  1870. 
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u  If  the  party  shall  attend  in  person  or  by  a  pleader,  and  shall  offer  any  ob- 
"  jection  to  the  enforcement  of  the  decree,  the  Court  shall  pass  such  order  as 
u  in  the  circumstances  of  the  case  may  appear  to  be  just  and  proper." 

It  seems  that,  in  this  case,  the  party  had  attended  by  pleader,  and  had 
offered  objection,  in  the  shape  of  a  written  petition,  to  the  enforcement  of 
tho  decree.  The  proper  course  would  havo  been  for  the  Judge  to  have  fixed 
a  day  on  which  the  petitioner  was  to  be  heard,  but  whether  such  day 
was  fixed  or  not,  and  even  if  the  petitioner  was  not  present,  still  I  think  the 
Judge  would  be  bound  to  consider  the  objection  which  he  had  filed  and  to 
pass,  as  required  by  the  Act,  such  order  as  in  the  circumstance  of  the  case 
appeared  to  be  just  and  proper.  It  might  be  that  the  ground  of  objection 
raised  in  the  petition  would  be  of  such  a  nature  as  that  the  Judge  might 
prima  fcrice,  and  without  going  further  into  the  case,  see  reason  for  not  pro- 
ceeding with  the  execution. 

I  think  the  Judge's  order  must  be  set  aside,  and  he  must 
be  desired  to  take  into  consideration  the  objection  of  the  judgment-debtor; 
and  pass  such  order  as  he  thinks  proper. 

Glovbb,  J.— I  concur  generally  with  Mr  .Justice  Jackson.  I  think  the  case 
should  be  remanded  to  the  Judge  to  try  the  nature  of  the  objection  taken  by 
the  judgment-debtor.  I  also  think  that  if  a  day  had  been  fixed,  and  the 
party  had  not  then  appeared,  the  judge  would  have  been  justified  in  not 
going  further  into  the  case,  but  might  have  disposed  of  it  at  once. 


Before  Mr,  Justice  L.  S.  Juckson  And  Mr.    Justice  Glover, 

HARIDAS  NANDI  (Dbfbndast)  v.   JADUNATH  DUTT(Pxainti**)  * 

RigUofWay—Easemmt—Limitationr-Act  XIVqfl$b9. 

A  right  of  way  oyer  the  land  of  another  must  be  kept  up  by  constant  use.  After  a 
discontinuance  of  such  use  for  a  period  of  six  years,  no  suit  can  be  brought  to  re- 
establish it. 

Baboo  Koma  Kant  Sein  for  the  appellant. 
Baboo  Boikanto  Nath  Paul  for  the  respondent. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment  of  the  Court, 
which  was  delivered  by 

Jackson,  J.—  It  appears  to  me  that  the  decision  of  the  lower  Appellate 
Court  in  this  case  was  erroneous,  and  that  it  is  much  to  be  lamented  that 
the  careful  and  well-considered  decision  of  the  Moonsiff  was  reversed. 

The  plaintiff,  it  seems,  had  purchased  a  dwelling  house  which  formerly 
belonged  to  one  Jaykisto  Nandi,  a  relative  of  the  defendant.  Jaykisto 
Nandi  having  died,  his  widow  6old  the  house,  which  appears  to  have  remained 

♦Special  A  ppcal,  No.  294  of  1870,  from  a  decree  of  the  Judge  of  East 
Burdwan,  dated  the  I  lth  December  1869,  reversing  a  decree  of  the  Moonsiff 
of  that  district,  dated  the  29th  July  1869. 
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unoccupied  for  the  space  of  six  years.  The  pfoaintiff  has  now  discovered  that 
the  defendant  is  building  a  privy  which  crosses  a  pathway  leading  to  a  tank, 
which  had  formerly  been  used  by  the  female  members  of  Jaykisto' s  family ; 
and  he  brings  his  suit,  asking  for  possession  of  the  pathway,  and  for  the  pull- 
ing  down  of  this  construction  erected  by  the  defendant. 

The  Moonsiff  took  evidence  and  went  to  the  spot,  and  he  ascertained  thai 
the  pathway  in  question  lay  over  ground  belonging  to  the  defendant ;  that  in 
the  lifetime  of  Jaykisto,  and,  after  his  death,  in  the  time  of  his  widow,  the 
members  of  both  families  had  been  accustomed  to  use  this  pathway  and  a 
kkirkee,  or  private  door,  communicating  th  erewith ;  bat  that  for  some  years 
since  Jaykisto's  widow  had  left  the  place,  this  path  way  had  not  been  need  by 
any  person  residing  in  that  house.  He  found  that  the  land  belonged  to  the 
defendant,  and  considering  that  by  six  years'  non-user,  the  plaintiff  had  lost 
the  right  to  claim  t  bat  easement,  he  dismissed  the  suit  so  far  as  it  related  to 
the  pathway,  but  he  ordered  the  defendant  to  pull  down  the  privy,  on  the 
ground  that  it  was  a  nuisance,  an  incoveniencc  to  the  plaintiff,  and  likely  to 
interfere  with  his  occupation  of  his  own  purchased  premises. 

The  plaintiff  did  not  appeal  from  that  parfoof  the  decision  by  which  the 
land  was  found  to  be  -the  property  of  the  defendant)  but  He  appealed  on  the 
ground  that  his  non-user  for  six  years-  did  not  deprive  him  of  the  right  to  the 
pathway.  On  thatthe  Subordinate  Judge  states :  "  I  think  a  portion  of  the 
<(  lower  Court's  decision  is  incorrect  and  erroneous,  for  the  existence  of  a  path* 
"  way  in  the  place  of  the  disputed  pathway,  the  use  whereof  is  contested,  has 
?  been  admitted  by  all  partiea  as  well  as  by  the  lower  Court  on  personal 
"observation  by  the  lower  Cojbrt.  That  only  defendant  and  not  plaintiff' 
"  used  this  pathway,  defendant  has  failed  to  satisfy  the  Court  by  any  particu- 
"  lar  evidence.  Besides,  I  see  no  law  providing  that  the  non-useirof  a  path- 
"  way  for  six  years  shall  destroy  the  right  to  use  it.  And  as  regards  the  judg- 
*'  ment  of  the  lowerCotwt  holdfog  the  privy  to  have  been  unjustly  made  by 
V  defendant  on  that  pathway,  no  appeal  has  been  taken  on  this  point." 

Now  that  which  the  Moonsiff  found  was  not  that  the  previous  occupants 
of  the  house  purchased  by  the  plaintiff  had  a>  right  of  way  over  the  land  in 
question,  but  that  when  that  house  was  occupied  by  a  f  amilyn  early  related  to-, 
that  of  the  defendant,  the  members  of  both  families  were  accustomed  to  go 
over  that  path.  This  it  seems  to  me  is  far  from^  implying  the  right  of  way 
claimed  by  the  plaintiff :  and  in  this  point  of  view;  the  observation  made  by  • 
the  defendant's  vakeel  is  not  altogether  out  of  place,namely,  that  the  widow 
of  Jaykisto  did  not  affect  to  convey  to  the  plaintiff  any  such  easement  as  this 
right  of  way  in  question.  Presumably,  I  think,  it  was  a  license  given  to  the 
family  of  Jaykisto  by  reason  of  their  relationship  to  the  defendant.  But 
whether  this  be  so  cr  not,  it  seems  to  me  that  a  right  of  the  description 
claimed  by  the  plaintiff, — namely,  of  passing  freely  over  the  land  of  the  de- 
fendant is  one  which  requires  to  be  kept  up  by  constant  use,  and  if  the  plain- 
tiff discontinues  the  ase  of  such  right,   if  there   were  any*  for  the  space 
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of  six  years,  I  think  he  is  not  in    a   position  to  maintain  a  suit  to  re-esta- 
blish it. 

I  think,  therefore,  that  the  decision  of  the  Moonsiff  in  this  case  was  reason- 
able and  right,  and  that  the  Subordinate  Judge  has  reversed  it  on  insufficient 
and  invalid  reasons.  T  think  the  decision  of  the  lower  Appellate  Court  must 
be  set  aside  with  costs. 


Before  Mr.  Justice  Z.  S.  Jackton  and  Mr.  Justice  Glover. 
1870        MAHE3  CHANDRA  MOOKERJEE  (Plaintiff)  v  RAMUTAM  PALIT 

July  23.  AND  OTHBES   (DEPENDANTS.)* 

Highway— Criminal  Procedure  Code,  (Act  XXV  of  1861)  s.  820— Oiml  Court 

Jurisdiction. 

The  Magistrate  had,  on  the  complaint  of  the  defendant,  passed  an  order,  under 
section  320  of  the  Criminal  Procedure  Code,  forbidding  the  plaintiff  to  re  tain  possess- 
ion of  a  piece  of  land  to  the  exclusion  of  the  public,  until  he  had  obi  ained  the  decision 
of  a  competent  Court  adjudging  him  to  he  entitled  to  such  exclusive  possession. 

The  plaintiff,  accordingly,  brought  his  suit  in  the  Moonsiff's  Court  to  recover 
possession,  of  the  land*  The  Moonsiff  gave  him  a  decree  for  exclusive  possession 
of  the  land.  On  appeal,  the  Judge  held  that  the  Moonsiff  bad  no  jurisdiction  to 
try  the  question  whether  the  public  had  a  right  of  way  over  the  land.  Tie  Judge's 
decision  was  reversed  in  special  appeal,  and  the  case  remanded  to  the  Judge 
to  try  the  issue,  whether  the  plaintiff  was  entitled  to  the  exclusive  use  of  the  land. 

Rooke  v.  Pyari  Lall  ( 1 )  distinguished. 

Baboo  Bhrirdb  Chandra  Banerjee  and  Mr.  J.  8.  Rochfort  for  the  appellant. 

Baboos  Bash  Behari  Gho&o  and  Debender^Chandra  Ghoee  for  tho  /espon- 
dents.  " 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.— This  suit  is  brought  by  the  plaintiff  against  Ramutam  Palit 
and  others  to  recover  possession  of  a  small  piece  of  land  belonging  to  the 
lakhiraj  homestead  of  the  plaintiff. 

It  appears  that  the  defendant  had  complained  in  the  Magistrate's  Court 
against  this  plaintiff  in  respect  of  the  right  of  use  ®f  this  piece  of  land ;  and 
the  Magistrate  having  enquired  into  the  matter  .under  the  provisions  of  section 
320  of  the  Code  of  Criminal  Procedure,  made  an  order  forbidding  the  plaintiff 
to  retain  possession  thereof  to  the  exclusion  of  the  public,  until  he  should 
have  obtained  the  decision  of  a  competent  Court  adjudging  him  to  be  entitled 
to  such  exclusive  possession. 

The  plaintiff  being  dissatisfied  with  that  order,  brought  his  suit  in  the  Moon- 
siff's Court.  The  Moonsiff  took  evidence  and  found  that  the  land  formed  part 
of  the  plaintiff's  homestead.    He  also  found  that  a  private  path  (over  that 

*  Special  Appeal,  No.  589  of  1670,  from  a  decree  of  the  Additional  Judge  of 
Jessore,  dated  the  30th  December  1869,  reversing  a  decree  of  the  Sadder. Moonisff 
of  that  district,  dated  the  14th  August  1869. 

(1)  8  B.  L.  R.,  App  43 ;  S.  C  on  review,  v.  Shama  Charan  Chatter jee  ib  A.C.  351. 
tb.  A,  C.|  305  j  see  also  Hira.  Chand  Banerjee. 
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land,  I  suppose)  had  been  need  by  the  members  of  the  family  only,  bat  he 
observed  that  "  it  could  not  therefore  be  admitted  that  it  was  a  public  road  ;" 
he  was  therefore  of  opinion  that  the  plaintiff  waa  entitled  to  this  land*  but  not 
to  damages,  and  gave  him  a  decree  for  possession  of  this  land  accordingly. 
The  defendant  appealed  to  the  Zilla  Court,  and  the  Additional  Judge 
observed  that  the  Moonsiff  had  baaed  hit  decision  npon  a  wrong  ground.  He 
says : — -"  I  do  not  think  it  was  competent  for  him  to  reverse  a  decision  of  the 
44  Faujdari  Court  on  a  point  of  fact  which  was  not  appealable  to  his  Court. 
"  If  plaintiff  was  dissatisfied  with  the  Faujdari  decision,  and  wished  to  test 
"  further  the  fact  of  the  path  being  a  private,  and  not  a  pnblio  one,  he  should 
"  have  appealed  to  the  proper  Court ;  but  if  he  laid  his  claim  to  close  the  path 
"  and  take  possession  of  the  land,  on  the  ground  of  his  right  to  it  as  his  private 
"  property,  then  he  was  right  in  applying  to  the  Civil  Ceart,  but  there  also  he 
u  must    prove   his  right    to  close  the  road,  whether  it  be  public  or  private  ;  and 

*  the  Moonsiff  should  only    have  decided  an  issue,  whether  plainitff  had  a  right 

11  to  close  a  path  decided  by  competent  authority  to  be  a  public  path.    He  had 

4  *  I  conceive,   no   power   to  re-open  the  question  of  publicity,  and  give  it  a  se- 

*'  cond  trial  and  investigation  when  it  was  a  point  decided   by    a    Court,   whose 

"  decision  was  not  appealable,    and  not  under  appeal  to  him." 

•  Ii  is  extremely  diffioult  to  follow  the  reasoning  of  this  jadgmen  t,  because-  in 
one  place  it  points  out  that  the  plaintiff  could  have  contested  the  Magistrate's 
decision  by  appeal  to  the  proper  Court,  andj  in  another  place  states  that  the 
decision  was  not  appealable. 

In  point  of  fact  there  is  no  appeal  from  a  decision  of  the  Magistrate  under 
section  320  of  the  Code- of  Criminal  Procedure,  and  the  decision  of  the  Addi- 
tional Judge  appears  to  have  been  passed  without  considering  what  the  real 
nature  of  the  M agist  rate's  decision  was. 

By  the  provisions  of  section  820,  the  Magistrate  did  not  adjudicate  upon  the 
question  of  this  being  a  pnblio  road,  but  he  tried  the  issue  whether  it  ap- 
peared, or  did  not,  that  the  subject  of  dispute  was  open  to  the  use  of  the  pub- 
lic, and  upon  that  he  made  the  only  order  he  was  competent  to  make,  namely, 
that  the  party  claiming  the  exclusive  use  of  it,-  should  net  retain  exclusive 
possession,  until  he  obtained  the  decision  of  a  competent  Court  adjadging  aim 
to  be  entitled  thereto.  There  was,  therefore)  no  final  adjudication  by  the 
Magistrate  j  and  the  law,  as  well  as  the  Magistrate's  <  decision,  expressly  reserv- 
ed to  this  plaintiff  the  right  of  bringing  the  suit,  in  order  to  establish  his  right 
to  exolusiv*  possession.    The  Moonsift  does  not in  this  case,  I  think,   pretend 

to  reverse  or  set  aside  the  decision  of  the   Magistrate.    There  was  no  occasion 
for  him  to  do  so. 

The  case  is  quite  distinct  from  the  case  of  Booker,  Py  cental  (I)  see 
the  same  case  on  review  (2).  There  the  decree  of  the  Civil  Court  was  of  a 
very  different  character  from  that  which  the  plaintiff  applied  for,  or  the 
Moonsiff  has  given,  in  this  case. 
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(2)  3  B.  L.  R  ,  A.  C.,  305. 
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liooua/BB  »rise«f  and  which  the  Courts  were  bound  to  try  in  the  case,  namely,  whether 

t>.  the  plaintiff  was,  as  he  alleged,  entitle  to  the  exclusive  nee  of  thii  piece  of 

Paut*  hmd'    Tfh^  was  so,  the  plaintiff  was  entitled  to  a  decree,  the  Magistrate'* 
order  notwithstanding. 


Before  Hr  Jutiice  L.  8.  Jacktontmd  Mr,  Justice  Ql—et. 
Is  iHs  Matter  or OHANDI GHARAtf  CHATTERJEE  *.  CHANDRA 
jj%  33.  KUMAR  GHOSB  and  akothie.* 

Oriwmal  P*x»dur6  0ajfe-»-4fe  XXV  of  18*1  and  FIfl 0/  1869-C<MMitil~ 

Pleader — ProaecwrfkHK 

A  Counsel  or  Pleader  is  entitled  to  appear  and  act  on  behalf  of  the  prosecetion  in 
the  Criminal  Court*. 

Thi  Sessions  Judge  of  Jthe  24-Pergunsa»  referred  the  following  case  for 
the  opinion  of  the  High  Court  i 

"In  a  criminal  case,  which  bar  eome  before  me  in  appeal,  I  find  that  the 
Deputy  Magistrate  has-  ruled  that,  in  consequence  of  the  repeal  of  Act 
Xxwlil  of  l 850,  hecaimot  allow  the  complainant  in  a  case  before  lam  to 
employ  a  pleader  era  Mooktear  to  conduct  theprosecutioi*. 

"The  law  which  regulated  the  employment  of  agents  in  theprosecntion  of 
criminal  cases  was  section  3,  Regulation  IH  of  1812 ;  but  that  has  also  been 
repealed,  and  there  is  now  no  specific  law  on  the  subject.  But  I  am  not 
aware  of  amy  law  or  practice  which  is  intended  to  deprive  the  complainant 
and  the  Court  of  the  aid  which,  may  be  given,  by  the  employment  of  a  profes- 
sional agent ;  audit  appears  clear  to  me  that  every  facility  ought  to-be  given 
for  the  employment  of  such  persons  by  the  complainant  as  well  as  by  the 
aocused  person.  The  employment  of  a  pleader  to  conduct  the  prosecution, 
would  not  of  oourse  excuse  the  presence  of  the  complainant  ati  a  witness  in 
support  uf  his  eomplaintr  hot  it  ought  to  assist  the  Court  materially,  and 
to  ensure  the  production  of  all  the  evidence  requisite- for  the- due  elucida- 
tion of  the  facta.  Moreover,  it  is  unjust  to  permit  the  employment  of 
counsel  on  one  side,  and  not  on  the  other  side ;  and  in*  the  ease-  now  before 
me,  I  might  have  felt  that  the  refusal  to  allow  the  complainant's  vakeel  to 
examine  the  witnesses  would  sufficiently  explain  the  absence  of  ervidence  or 
other  defects  in  the  prosecution. 

"  It  appears  to  me  unnecessary  to  argue  the  point  at  any  length*  But  as 
it  has  been  raised,  I  have  the  honor  to  suggest  that  the  High  Court  should 
irfsue  a  rule  regulating  the  practice." 

'  *  Reference  from  the  Sessions  Judge  of  the  24-Pergmnrasj  by  his  Ietter.No.  66 

dated  the  26th  of  May  1870. 
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The  judgment  of  the  Court  wib  delivered  by 


mo 


v. 

Chandba 

Kumar 

Ghosb. 


Jackson,  J.— It  seems  to  me  quite  dear  that  pleaders  are  empowered  by      lK  ™ 
Act  XVIII  of  1865  to  appear,  plead,  and  act  in  the  criminal  Courts,  and     Chaxdi 

they  may  so  plead  and  act  as  well  on  behalf  of  prosecutors  as  on  behalf  of    C haras 

,  Ghattebjks 

accused  persons. 

Section  419  of  the  Code  of  Criminal  Procedure  expressly  recognised  the 

right  of  the  counsel  or  agent  of  the  complainant  to  be  heard  upon  appeal. 
We  can  see  no  reason  for  supposing  that  the  right  varies  in  the  case  of  ap- 
peals from  what  it  is  in  the  case  of  proceedings  in  the  Court  of  the  Magis- 
trate. Section  432,  Act  VIII  of  1869,  in  my  opinion,  is  merely  intended  to 
limit  the  right  of  an  accused  to  be  defended  by  a  barrister  or  attorney  of  the 
High  Court,or  pleader,or  otherwise  by  other  persons  with  the  leave  of  the 
Court. 

We  think,  therefore,  that  the  order  of  the  Deputy  Magistrate  ruling  that 
a  pleader  w  as  not  entitled  to  appear  on  behalf  of  a  private  prosecutor  is  er- 
roneous, and  ought  to  be  set  aside  (1). 


Before  Mr.  Juetiee  Lack  and  Mr.  Justice  Mitter. 

KANAI  PRASAD  BOSS  urn  akothbe  (Plaikteffs)  v.  HIRAOHAND 

MANU  (on*  or  the  Dbpihdants,)* 

Execution— Attachment  and  Sale  of  Moveable  Property— Decree-holder,  Lia* 
bility  of,  to  Owner  of  Property  wrongly  seized  and  eold  by  him. 


1870 
July  12. 


In  execution  of  a  decree  against  a  judgment-debtor,  his  fright,  title,  and  ft 
in  an  elephant  was  sold.  In  a  suit  by  a  third  party  against  the  decree-holder  and 
the  purchaser  for  recovery  of  the  elephant  or  its  value,  on  the  ground  that  the 
elephant  wat  his  property,  and  not  the  property  of  the  judgment-debtor. 

Held,  that  the  decree-holder,  as  well  as  the  purchaser,  was  liable  to  make  good 
the  loss  caused  by  such  sale. 

This  was  a  suit  for  recovery  of  an  elephant  valued  at  rupees  1 ,500.  The 
plaintiffs,  had  purchased  the  indigo  concern  at  Kishoreganj,  which  formerly 
belonged  to  Messrs,  Perrouz  and  Company,  partly  by  private  sale,  and  partly 
at  suction,  and  they  accordingly  had  come  to  possession  thereof  along  with 
the  elephant  m  dispute,  which  appertained  to  the  concern.  The  defendant, 
Hirachand,  who  held  a  decree  against  Messrs.  Perrouz  and  Company  sub- 
sequently caused  the  elephant  in  dispute  to  be  seised  and  sold  in  execution 
thereof.    Hence  the  present  Btrit  to  recover  the  said  elephant  or  its  value. 

Hirachand's  defence  was  that  the  elephant  belonged  to  Messrs.  Perroux 
and  Company,  and  did  not  pass  with  the  indigo  concern  to  the  plaintiffs. 

(l)See  also  %c<XXro/1861,fec.378—  question  put to  him  by  the  Court,tbe  pro. 
"  If  any  evidence  is  adduced  on  behalf  of  secutoror  the  Counsel  or  Agent  for  the 
the  accused  person,  or  if fhe  answers  any    prosecution  shall  be  entitled  to  a  reply." 

•  Special  Appeal,  No.  626  of  1870,  from  a  decree  of  the  Judge  of  Rungpore,  dated 
the  18th  December  1869,  modifying  a  decree  of  the  Subordinate  Judge  of  that 
district,  dated  the  4th  December  1868. 


71  "BENGAL  LAW  REPORTS.  [VOL.  V.  « 

1870  The  defendant,  Beharilal,  who  had  purchased  the  elephant  at  the  auction 

KakaiPrasad  aale»  Bet  UP  thafc  the  8ftle  ****  beoonl6  .▼■M4  as  he  had  paid  for,  and  re- 
Boss        ceived  delivery  of,  the  property. 
„    v-  The  Subordinate  Judge  found  that  the  plaintiffs  were  the  owners  of  the 

Manu.  elephant  in  dispute,  and  citing  MoaaiuMul  Holder  v.  il&iai  Ifeaataar  (1), 
held  that  they  were  entitled  to  recover  the  value  thereof  from  the  decree- 
holder  and  the  purchaser. 

On  appeal,  the  Judge  found  that  there  was  no  charge  of  fraud  agaiaat 
Hirachand,  the  decree-holder ;  that  the  purchase  had  been  made  by  the 
plaintiff 8*  servant,  who  afterwards  sold  the  elephant  to  the  plaintiffs'  father  • 
and  that  there  was  no  evidence  to  shew  that  the  plaintiffs  had  sustained  any 
loss.  He  accordingly  reversed  the  decree  of  the  lower  Court,  and  dismissed 
the  suit  as  against  the  defendant  Hirachand. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Qirishchandra  Gkose,  for  the  appellants,  contended  that,  irrespective 
of  any  question  of  fraud,  there  was  a  trespass  committed  by  the  defendant 
on  the  property  of  the  plaintiff  whereby  he  had  sustained  a  loss.  The 
defendant  is  bound  to  make  good  any  damage  which  results  from  his  acta 
—Mussamat  Subjan  Bibi  v,  Sheikh  SariatuUa  (2)  was  in  point* 

Baboo  Eamchandra  Miticr  (Baboo  Anv&ulcKandra  Mookerjee  with  him),for 
the  respondent,  contended  that  the  decree-holder  was  not  liable  for  damages 
on  account  of  the  sale  of  the  elephant.  He  had  sold  nothing  beloning  to  the 
plaintiffs.  All  that  he  had  sold  was  the  right,  title,  and  interest  of  his  debtor 
in  the  elephant.  Vide  section  249  of  the  Civil  Procedure  Code,  and  the  case  of 
Mohanund  Holdar  v.  Akial  Mehaldar  (1).  Section  252,  Act  VIII  of  1859,  in. 
deed  says  that  the  sale  of  immoveable  property  after  delivery  of  the  price 
thereof  should  be  held  absolute.  But  if  the  sale  didnot.under  section  249  of 
the  Procedure  Code,  extend  beyond  the  right,  title,  and  interest  of  the  debtor 
nothing  more  could  be  held  to  have  passed  absolutely  .The  decree  holder  thus 
was  not  to  blame  for  any  inconvenience  that  the  plaintiffs  might  have  suffered 
by  any  act  over  which  he  could  have  no  control.  There  was:  no  allegation  of 
f raudor  malafideiJIe  sold  his  debtor's  property  the  right,title.and  interest 
of  his  debtor  in  the  elephant,  for  the  liquidation  of  his  debt.  Under  these 
considerations  the  decree-holder  ought  not  to  be  held  liable.  The  purchaser 
was  liable  for  the  damages  on  account  of  the  value  of  the  elephant.  The 
purchaser  ought  to  have  enquired  before  purchase  what  the  right,  title,  and 
interest  of  the  debtor  was  in  the  elephant,  and  ought  to  have  taken  possession 
of  the  property,  or  dealt  with  it,  according  to  the  nature  of  that  title.  Thus, 
if  he  found  that  the  elephant  was  to  be  in  the  possession  of  a  third  party* 
and  that  the  judgment-debtor  could  use  it  only  for  four  days  in  a  month,  the 

(1)  9  W.  B.,  1 18.  (2)  3  B.  L.  R,  <A.  C\,  413. 
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purchaser  should  not  have  taken  into  his  possession  the  elephant,  though  1870 

he  might  use  it  for  four  days  in  a  month.    In  this  case  the  purchaser  pur-  _  p  /~T 

chasing  only  the  right  of  the  judgment- debtor,  took  possession  of  the  ele*  Boss 

phant  on  his  own  risk.    For  this  wrongful  conversion  of  the  property,  he  v* 

has  been  justly  held  liable.     The  decision  in  Tamizuddin  MuUa  v.  Nyanu*  Mintj. 
tulla  Sirkar  (1)  was  in  point.    The  purchaser,  and  not  the  decree-holder, 
was  held  liablo  for  damages. 

Baboo  Qiriihehcmdra  Gho$e  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Mitteb,  J. — The  only  question  raised  in  this  special  appeal  is  whether  a 

(1)  Before  Sir  Barnes  Peacock,  Kt.,Chief     remedy  lies  against  the  auction-purchas* 
Justice,  and  Mr.  Justice  Mitter.  %>  firstly,  according  to  the  term  of  the 

Circular  Order  of  the  Sadder  Court  dat- 

TAMIZUDDIN  MULLA  r.  NYAN-  j£  June  [oth»  *M2fnd  secondly, because 

TTmTTT  t  a  oiwxt  «Di  tne  purchaser  is  informed  by  the  terms 

UTUIiLA.  BUULa.K,»  of  the  sale  proclamation  that  the  sale 

uf      oo  j   iq*o  extend*    only    to    the    right,     title, 

May  22nd,  1869.  wd   interest    of    the   debtor,  and  he 

_      -  „  M       , ,     .,  ought,therefore,  to  take  pains  to  inform 

.    Te«  foUowing  case  was  referred  by  the  MJ.elf  .betow  hand  of  the [validity  there. 

0»«tn«Jud«rfKmliiiarfii».  of.    i  think  the    maxim  caveat  emptor 

"The  defenoant,iii i  execution  of  a  de-  wonid  be  entirely  applicable  to  each  a 

eree  against  A .,  seized  certain  moveable  cage.    ^  oircular  o^erof  Jnne  10tb 

property  which  was  claimed,  under  sec-  indirect*  that  where  a  claim  has  been 

toon  246  of  the  Code  of  Civil  Procedure,  madc>  notice  of    such  claim  should   bo 

by  B-    An  investigation  was  held I  under  ^ven  t0  the     blio  at  ^  time  of   Bale# 

that  section,  and  it  was  found  that  B.  Owing  to  an  oversight,  no  such  notice 

was  part    owner  of  the  property.    His  wag  given  in   the  present  case  ;  but  I 

claim  was  rejected  andTthe  sale  proceed-  think  the  notification  that  the  sale '  ex- 

ed,  the  moveable  property  sold  being  tended  onl  to  the  titJe  of  tno  judgment, 

made  over  jnanually  to  the  anction-pur-  debtor  sufficient  to  put  a  purchaser  on 

chaser,  and  the  whole  of  the  proceeds  ^  ^udt    j  have  dismissed  this  case 

handed  to  the  defendant  (the judgment-  iaflfc  Uw  defendant  contingent  on  the 

creditor)in  liquidation  of  his  decree.The  inion  of  ^  Hi  h  Courti 

sale  proclamation  declared  that  the  sale  r                        9 

extended  only  to  the  right,title,  and  in-  ^kC0(X,  C.  J.-The  Judge  should 

terest  of  the  debtor    but  there  was  no  nofc  -tate  an  A%  B  caB0j  he  8honld  giyo 

mention  made  of  B  s  claim.  The  latter  the  name8    The  Judge  wafl  ri  ht  in  hold- 

now  brings  a  regular  suit  for  damages  >      that  the  execntion-creditor  was  not 

against ,the defendant  for  the  loss  sua-  Uable     The  purchaser    would  become 

tained  by  the  sale  of  the    property   of  staled  to  an  undivided  share  of  the 

which  he  was  a  jo'nt  owner.    The  ques-  chattel|  to  ^  U8ed  by  him  as  the  owner 

tion,  and  which  I  solicit  the  opinion  of  0f  an  ^fl^ded  share.    He  would  have 

the  High  Court,  is  whether  the  defen-  the  8ame:rightas  the,  judgment-debtor 

dant    is   liable,    or    should  the  suit  be  ^d  wcmid  not  be  liable  to  the  owner  of 

brought  against  the    auction    purchas-  the  other  undivided  share  merely  for 

er  ?"    The   Judge  referred  to  Hisree  uaingit  n0r  unless  he  converted  it  to 

Begum    v.  runnoo     Stngh     (2),     and  j^  ^^  ^^ 
continued,    "  I  am  unable  to  find   any 
ruling  in  point,but  am  of  opinion  that  the 

*  Reference  by  the  Officiating  Judge  of  the  Small  Cause  Court  at  Kishnaghurj 

dated  March  2nd,  1869. 

(2)  8  W.  B.,  362. 
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1870        decree-bolder  who  ha*  caused  the  aria  of  moveable  property,   not  belonging 
KaniiPbabad  t°   *"*   debtor,    is  liable  to  make  good  the  value  of  that  property  to  its  rightful 

Bosk        owner,  supposing  that  he  (the  decree-holder)  has  acted  in  perfect  good  faith, 
n.  I  am  of  opinion  that  this  question  ought  to  be  answered  in  the  affirmative. 

PraACHAKD        wither   the    decree -holder   has   acted   in    good  faith  or  not,  does  not  seem 

HilfU, 

to  me  to  be  of  much  importance  one  way  or  the  other.  It  is  beyond  all  ques- 
tion that  a  decree-holder  has  no  right  to  seise  a  property  which  does  not 
belong  to  his  debtor,  and  he  is  therefore  bound  to  satisfy  himself  beyond  the 
possibility  of  a  mistake  that  the  property  against  which  he  intends  to  execute 
his  decree  is  really  the  property  of  his  debtor.  No  mistake  on  this  point, 
however  innocently  committed,  can  relieve  him  from  the  consequences  of  his 
own  act,  which  is  certainly  on  act  of  trespassfso  for  as  the  rightful  owner  is 
concerned,  and  I  see  no  reason  in  justice  or  equity  why  the  latter  should 
suffer  in  consequence  of  such  a  mistake.  It  has  been  said  that  the  rightful 
owner  may  follow  the  property  in  the  hands  of  the  purchaser  who  purchased  it 
at  his  own  risk  and  peril.  But  there  is  no  law  that  I  am  aware  of  which  says 
that  this  is  the  only  remedy  of  the  rightful  owner.  Suppose,  for  instance,  that 
the  purchaser  is  an  insolvent,  or  that  he  is  beyond  the  reach  of  the  Court's 
process,  or  that  the  rightful  owner  is  unable  to  find  him  out.  Is  the  rightful 
owner  to  pooket  the  loss,  because  the  decree-holder  has  acted  under  a  mis- 
take ?    I  see  no  reason  whatever  for  acceding  to  such  a  contention. 

Much  stress  has  been  laid  by  the  pleader  for  the  respondent  upon  two  deci- 
sions of  this  Court :  the  one  in  Hohamtnd  Holdar  v*  Ahial  Mthaldar  (1)  j  the 
other  in  Tamitvddin  Mutfa  v.  NyanutvUa  Sirkar  (2).  But  neither  af 
these  two  cases  appears  to  me  to  have  any  bearing,  upon  the  point  now  under 
'  our  consideration.  All  .that  was  decided  in  the  first  case  was  that  the  owner  of 
moveable  property  sold  in  execration  of  a  decree,  is  at  liberty  to  follow  that 
property  in  the  hands  of  the  purchaser;  but  no  question  relating/  to  the 
liability  of  the  decree-holder  seems  to  have  been  raised  or  discussed  before  the 
learned  Judges  by  whom  that  decision  was  passed.  In  the  second  case,  it  waa 
found,  as  a  fact,  that  the  judgment-debtor  had  a  moiety  or  half  share  in  the 
property  seised  by  the  decree-holder ;  so  that,  if  anybody  was  to  blame,  it  waa 
the auotion-pnrohaser  who  had  taken  possession  of  the  entire  property,  not. 
withstanding  that  he  was  entitled  to  one-half  of  it  only  as  the  purchaser  of  the 
right,  title,  and  interest  of  the  judgment-debtor.  There  is  one  case,  however, 
HusBamut  Gvbjan  Btot  v.  Bhtikh  SariatuUa  (3),  which  dirdotly  supports  my 
view. 

For  the  above  reasons*  I  would  reverse  the  decision  of  the  Judge,  and  re- 
store that  of  the  Court  of  first  instance.  The  costs  of  this  Court  and  of  the 
(lower  Appellate  Court  ought  to  be  borne  by  the  decree-holder,  respondent. 

<l)  9  W.  B.,  118.  («)  Ante,  p.  78.  (3)  3  B.  ht  B.,  A.  0.,  413. 
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Before  Mr.  Justice  Bayley  and  Mr.  Justice  Markby. 

In  thy  Mattxr  of  the  Petition  of  SHEIKH  ILAHI  BAX  and  others        1670 

(Petitionees).*  tme  ' 

Appeal— Act  VUI  of  1859,  m.  324.,  325— Award. 

Two,  out  of  three  arbitrators  appointed  in  the  case,  submitted  their  award  be- 
fore the  Moonsiff.  The  defendant  against  whom  the  award  had  been  made  applied 
to  the  Moonsiff  to  set  aside  the  award,  on  the  grounds  of  corruption  and  misconduct, 
and  that  the  award  was  a  anility,  inasmuch  as  only  two  oat  of  three  arbitrators 
had  made  the  award.  The  Moonsiff  overruled  the  objections  and  passed  a  decree 
in  terms  of  the  award.  On  appeal  to  ths  Judge,  the  order  of  the  Moonsiff  was  set 
aside,  on  the  ground  that  the  award,  was  illegal,  as  two  only  of  the  three  arbitra- 
tors originally  appointed  had  made  the  award,  and  that  the  evidence  did  not  prove 
the  plaintiff's  ease. 

On  an  application  to  the  High  Court  to- set  aside  the  order  of  the  Judge,  held, 
that  under  section  325,  Act  VIII  of  18501,  the  Judge  had  no  j  orisdiction  to  set  aside 
the  award  when  the  Court  of  first  instance  had  passed  judgment  according  to  the 
award. 

Sheikh  Ilahi  Bax  and  others  petitioned  the  High.  Court  as  follows  :— 
"  That  your  petitioners  instituted  a  suit  in  the  Court  of  the  Moonsiff  of 
Amdohora,  in  the  district  of  Beerbhoom,  for  recovery  of  a  certain  quantity 
of  paddy,  or  damages  in   equivalent   thereof,   against    Sheikh.  Hafu  and 

Sheikh  Sumid,  defendants. 

"  That,  after  some  evidence  had  been  gone  into  on  the-part  of  your  peti- 
tioners, the  matter  in  difference  between  the  parties  was  referred  to  the 
arbitration  of  three  individuals,  named  TTmesh  Chandra* C hatter  jee,  Shibu 
Prasad  Acharji,and  Shastidhur  Mandal,  upon  an  agreement  signed  by  both 
the  parties.  The  material  portion  of  the  agreement  is : — 'Of  the  three  arbit- 
'  rators,  the  decision  of  the  majority  shall  be-binding ;  if  any  arbitrator  shall 
"  '  refuse  or  be  incapable  to  act,  then  the  decision  come  toby  the  other 
" '  arbitrators,  with  the  aid  of  any  umpire  they  may  appoint  with  the  concur* 
" '  renoe  of  both  the  parties,  shall  be  equally  binding ;  and  if  there  be  any 
"  '  difference  of  opinion  betweenthe  two  arbitrators,then  the  award  of  the  ar- 
u  '  bitrator  who  is  supported  by  the  umpire  shall  prevail  and  be-binding/ 

"  That  the  three  arbitrators  aforesaid  repaired  to  the  locale  and  examined 
three  witnesses  in  the  presence  of  both  the  parties.  The  arbitrator,  Shas- 
tidhur Mandal,  never  again  appeared  to  make  the  investigation  refetW* 
to.    The    other  arbitrators    made  a     reference    to    the      Court,     on 

* 

account  ref  the  absence  of  the  said  Shastidhur  Mandal  ;  and, 
under  the  orders  of  the  Court,  caused  notices  to  be  served  on  the 
said  Shastidhur   Mandal,   and  the  parties   to  the  suit  for  their  appear- 

•  Rule  Nisi  or  Motion,  No.  406  of  1870,  from  an  order  of  the  Judge  of  Beerb* 
faoomi  dated  the  10th  March  1870, 
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• 

1&70        ance.    Shastidhur  did  not  appear ;  but  on  the  appearance   of   the  parties 

In  the       they  were  told  by  the  two  arbitrators  to  produce  their  witnesses  on  a  cer- 

THB  tain  day.  The  plaintiffs  appeared  on  the  fixed  day  with  their  witneases,  but 

Pmtiok  of    the  defendants  or  their   witnesses  did  not  appear.  Upon  this   the  two 

*  Bail  "  arD^fcra*;or8  ma<k  a  reference  to  the  Court  to  know  whether  they  should 
proceed  with  the  case  under  the  circumstances,  and  the  Court  ordered 
them  to  proceed  with  the  case ;  and  if  the  defendants  did  not  appear  ,to  make 
their  award  on  ex  parte  investigation  ;  the  defendants  at  the  same  time  ap- 
plied to  the  Court  to  supersede  the  arbitration,  and  recall  the  suit,  on  the 
ground  of  corruption  and  misconduct  of  the  arbitrators,  but  their  applica- 
tion was  rejected.  The  two  arbitrators  then  investigated  the  case  expartet 
and  submitted  an  award,  which  was  partially  favorable  to  the  plaintiffs. 

"  That,  upon  the  submission  of  this  award,  the  defendants  put  in  a  peti- 
tion to  the  Court,  praying  that  the  award  be  set  aside,  on  the  ground  of 
corruption  and  misconduct  of  the  arbitrators,  and  of  one  of  the  arbitrators 
having  been  absent ;  the  Court  took  evidence  on  the  part  of  the  defendants 
to  consider  the  charge  of  corruption  and  misconduct,  and  then  finding  tha 
charge  unsubstantiated*  gave  its  judgment  according  to  the  award. 

"  That  the  defendants  appealed  against  this  judgment  of  the  Moonsiff  to 
the  Judge  of  the  district,  and  the  Judge  held  that  the  award  was  illegal,  as 
two  out  of  the  three  arbitrators  originally  appointed  only  made  the  award;  and 
upon  a  consideration  of  the  plaintiffs*  evidence  in  the  record,  found  plaintiffs 
claim,  as  laid  in  the  plaint,  not  satisfactorily  proved ;  and  he  therefore  revers- 
ed the  judgmeut  of  the  Moonsiff  by  a  jndgment  dated  the  10th  March  1870." 

And  the  petitioners  submitted — 

"  1 .  That  the  Judge  had  no  jurisdiction  to  entertain  the  appeals  as,  under 
section  325  of  Act  VIII  of  1859,  the  judgment  of  the  Moonsiff  was  final. 

"  2.  Assuming  that  the  Judge  had  jurisdiction  in  the  matter,  he  could 
not  set  aside  the  award,  as  it  was  not,  in  fact,  made  without  jurisdiction,  and 
he  had  no  jurisdiction  to  deoide  the  merits  of  the  case  upon  the  evidence  in, 
the  record,  and  reverse  the  judgment  of  the  Moonsiff." 

A  rule  nisi  was  thereupon  issued  calling  upon  the  defendants  to  shew 
cause,  within  fifteen  days  of  service,  why  the  order  of  the  Judge  of  Beerb- 
hoom,  dated  the  10th  March  1870,  should  not  be  set  aside,  and  the  judgment 
of  the  Moonsiff  restored. 

Baboo  Mohini  Mohan  Boy  shewed  cause  and  contended  that  there  was  no 
award,  as  only  two  out  of  the  three  arbitrators  had  attended  and  made  the 
return,  and  therefore  the  Moon  Biff's  judgment  was  not  a  judgment  accord- 
ing to  the  award  within  the  meaning  of  section  326,  Act  VIII  of  1859, 
He  cited  Sreenath  Ghose  v.  Bajchunder  Paul  (1). 

U)  8  W.  R.,  171. 
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Baboo  Bebender  Chandra  Qhose,  in  support  of  the  role,  cited  Pareshnaih        WQ 
Bey  y.  Nabin  Chandra  Butt  (1).  , 


(1>  Before  Mr.  Justice  Glover  and  Mr. 
Justice  MUter. 

PABESHNATH    DEY  awd   another 
(Dependants)v.  NABIN  CHANDRA 

DUTT  (BS8POMDBMT).* 

June  2Stht  1869. 

MrrriB,  J,— We  are  of  opinion  that  the 
decision  of  the  lower  Appellate  Court 
ought  to  be  reversed.  The  Moonsiff 
who  tried  this  suit  in  the  first  instance, 
referred  it  to  arbitration,  under  the  pro- 
visions of  section  31o,  Act  VIII  of  1859. 
The  arbitrators  came  to  the  conclusion 
that  the  transaction  relied  upon  by  tht» 
plaintiff  was  altogether  fictitious,  but 
they  nevertheless  held  that  the  plaintiff 
was  entitled  to  a  decree,  inasmuch  as 
the  defendant  had  affixed  his  signature 
to  the  &tm*-yw*ra  upon  which  the  suit 
wa&  brought. 

The  Moonsiff  declined  to  uphold  this 
award,  upon  the  ground  that  the  arbi- 
trators were  guilty  of  misconduct,  in. 
deciding  contrary  to  the  evidence  which 
they  themselves  had  accepted  and  be- 
lieved. 

On  appeal,  the  Judge  baa  reversed  the 
Moonsi&'s  decision,  holding  that  the 
Moonsiff  had  no  jurisdiction  to  refer  to 
the  evidence  taken  by  the  arbitrators 
for  the  purpose  of  determining  whether 
they  were  guilty  of  misconduct  or  not. 

It  has  been  contended  before  us  that 
the  Judge  having  disposed  of  the  ease 
according  to  the  award  of  the.arbitra- 
tors,  the  decision  vis  final,  under  Ithe 
provisions  of  section  325  of  the  Code. 
But  we  are  clearly  of  opinion  that  this 
contention  is  not  sound.  The  provisions 
of  section  325  apply  to  that  Court  only, 
by  which  the  case  is  referred  to  arbi- 
tration, and  to  no  other  Court.  In  the 
present  case,  the  Court  which  made 
the  reference  declined  to  pass  judgment 
according  to  the  award,  and  the 
Judge,  having  on  appeal,  reversed 
the  decision  of  that  Court,  we  have 
every  power  to  see  whether  the  Judge's 
decision  is  correct  or  otherwise.  There 
is  nothing  in  the  provision  of  section 


325  which  goes  to  show  that  those  pro- 
visions were  intended  by  the  Legislature 
to  be  applicable  to  a  case  like  the  pre- 
sent, and  we  are  bound  to  entertain  this 
special  appeal ;  there  being  no  express 
provision  to  the  oontrary. 

Upon  the  merits,  we  are  of  opinion 
that  the  Judge's  decision  is  wrong.  The 
Moonsiff  had  every  power  to  refer  to 
the  whole.of  the  arbitration  record,  for 
the  purpose  of  determining  whether  the 
arbitrators  were  guilty  of  jnisooAduot 
or  not.  Section  320  says  : — •■  When  an 
"  award  in  a  suit  shall  be  made  either 
"  by  the  arbitrator  or  arbitrator*,  orby 
"  the  umpire,  it  shall  be  submitted  to 
"  the  Court  under  the  signature  of  the 
"  person  or  persons  by  whom  it  is  made 
"  together  with  all  the  proceedings,  de 
"  positions,  and  exhibits  in  the  suit." 
If,  therefore,  the  arbitrators  are  bound 
to  submit  to  theJCourt,  all  the  proceed- 
ings, depositions,  and  exhibits  in  the 
suit,  the  Court  to  which  they  are  sub- 
mitted has  every  power  to  look  into 
them  j  and  if  on  the  perusal  of  those 
proceedings,  depositions,  and  exhibits, 
the  Court  is  satisfied  that  the  award  is 
of  such  a  perverse  character  as  to  raiee 
a  reasonable  presumption  of  misconduct 
on  the  part  of  the  arbitrators,  it  has 
every  power  to  set  it  aside* 

Charges  like  partiality  and  miscon- 
duct, are  seldom  capable  of  direct 
proof;  and  if  the  proceedings  of  the 
arbitrators  which  contain  the  best  avail- 
able evidence  of  their  conduct  are  not 
referred  to  for  the  purpose  of  determin- 
ing whether  that  conduct  was  good  or 
bad,  gross  failure  of  justice  might  ensue 
in  many  cases.  In  the  present  case,1 
there  can  be  no  doubt  that  the  award 
of  the  arbitrators  is  highly  improper 
on  the  very  face  of  it,  and  the  Moonsiff 
was  fully  justified  m  holding  them  guil* 
ty  of  misconduct,  in  having  decided  the 
case  contrary  to  all  the  evidence  which 
they  had  themselves  recorded  and 
believed. 

We  reverse  the  decision  of  the  Judge, 
and  restore  that  of  the  Moonsiff,  *ith 
the  costs  of  this  Court  and  of  the  lower 
Appellate  Court. 


In  the 
Mattes  of 

tub 

Fjbttion  of 

Sheikh  Ilahi 

Bax. 


•  Special  Appeal,  Ko.  8217  of  1868  from  a  decision  of  the  Ofikiating  Additienal 
Judge  of  Jessore,  dated  the  3rd  September  1868. 


19  BENGAL  LAW  REPORTS.  [VOL  V. 

1870  The  judgment  of  the  Court  wu  delivered  by 

Inthb 

Atb»  °  Habebt,  J.— I  think  this  rule  must  be  made  absolute.  There  wu  a  suit 
Pbttion  of  before  the  Moonsiff.  That  suit  wu  referred  to  arbitration.  Pending  the 
,IS*J[LAH1  arbitration,  a  dispute  arose  as  to  whether  or  not  the  arbitrators  oould  preoeed. 
An  application  was  made  to  the  Court,  and  the  Moonsiff  expressed  an  opinioa 
that  the  arbitration  could  proceed.  Thereupon  two  of  the  arbitrators  pro* 
eeeded  to  make  the  award,  and  the  Moonsiff  gave  a  judgment  in  accordance 
with  that  award. 

Against  that  decision  the  defendant  appealed  to  the  Judge.  The  Judge  was 
of  opinioa  that  the  award  was  invalid j  and  upon  a  consideration  of  the  evidence 
on  the  record,  he  found  that  the  plaintiff's  claim  was  not  satisfactorily  proved, 
and  therefore  reversed  the  judgment  of  the  Moonsiff  and  dismissed  the  plain- 
suit. 


We  think  that  the  order  of  the  Judge  was  made  without  jurisdiction,  and  ought 
to  be  set  aside.  The  function  of  the  Court,  in  arbitration  oases,  in  dealing  with 
an  award,  is  laid  down  in  sections  324  and  825,  Act  VIII  of  1859.  Under 
section  824,  an  award  can  only  be  set  aside  on  two  grounds,  vi*.,*oa  the  ground 
of  corruption  and  on  ground  of  ntisoondact  on  the  part  of  the  arbitrators. 
Under  section  S85,  the  Court,  if  no  application  to  set  aside  the  award  on 
the  grounds  above  stated  be  made,  or  if  any  application  be  made  but  refused, 
•hall  proceed  to  pass  judgment  according  to  the  award ;  and  in  every  case  in 
which  judgment  shall  be  given  according  to  the  award,  the  judgment  shall 
be  final.  No  provision  is  therefore  made  for  a  case  in  which  the  award  i« 
absolutely  void,  and  whether  or  no  it  is  convenient  that  that  should  be  the  state 
of  she  law,  it  is  quite  clear  that  the  remedy  is  not,  and  cannot  be,  by  an  appeal 
to  the  Judge  (1) .  Of  course,  we  do  not  in  the  least  mean  to  intimate  any  opinioa 
whether  this  award  was  a  good  or  a  bad  award,  or  whether  it  can  be  enforced  ; 
that  question  is  not  before  us.  All  that  we  do  mean  to  say  is  that,  when  a 
judgment  was  passed  by  the  Moonsiff  in  accordance  with  it,  that  judgment 
was  not  subject  to  any  further  appeal  to  the  Judge.  We  think  that  this 
opinion  of  ours  is  in  accordance  with  the  view  of  law  taken  in  Sreenata  Qhos* 
T.  Bojctander  Tavl  (2)  ,*  and  although  it  is  true  that  it  appears  at  first  Bight 
somewhat  in  conflict  with  the  view  taken  in  Porewwtfa  Dey  v.  Nabin  Chandra 
Dutt  (8),  I  doubt  if  it  is  really  so. 

This  last  ease  was  one  of  a  very  peculiar  character,  reference  to 
arbitration  did  not  take  place  until  after  a  remand  from  this  Court ;  and 
looking  to  the  order  of  reference,  I  doubt  very  much  whether  the  record  ever 
ieally  left  the  Court.  I  am  inclined  to  think  that  only  the  question  on  remand 
was  referred  to  the  arbitrators.  At  any  rate  it  is  obvious  that  the  course 
taken  by  the    Judge    in   this  ease    is  erroneoas.    There  was  no  judgment 

(1)  See  See.  888.  Act  Till  of  1859.  (8)  Ante,  p.  77. 

(8)  8  W.  B.,  171. 
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according  to  th«  argument  o!  the  very  patty  who  appears  to   show  cause,        1870 
npon  which  an  appeal  could  lie.  The  only  contention  is  that  the  proceeding      Ilf  THS 
under  the  arbitration  was  void,  and  there  was  no   judgment  by  the  Moonsiff        THB 
of  his  own,  but  only  a  decree  according  to  the  award.  Upon  this  foot  alone,   Petti  on  or 
however,  it  seems  clear  to  ns  that  noappeal  could  lie,  because  there  was  no  8hei^h  Ilahi 
judgment  to  appeal  against. 

We  think,  therefore,  that  the  Judge  acted  without  jurisdiction  in  this 
case,  and  that  his  judgment  must  be  set  aside,  and  this  role  made  absolute 
with  costs. 


Before  Mr.   Justice  Marlcby.  1870 

August  9. 
DUTT  v.   COBNELIUS.  — ^ • 

Svkeittsw&money— Discharge—Act  VIII  ©/1869,  m.  276,  278. 

A  prisoner  was  arrested  on  August  4th,  and  committed  to  prison  on  the  evening 
of  the  same  day.  Before  his  committal,  the  execution -creditor  paid  into  the 
hands  of  the  jailor  a  sum  sufficient  for  his  subsistenoe-money  f<n\27  days,  at  the 
established  rate  of  4  annas  per  day.  On  the  6th  August,  a  writ  of  habeas  corpus 
was  applied  for  to  bring  the  prisoner  up,  and  on  the  6th,  a  further  sum  of  4  annas 
was  paid  to  the  jailor  to  cover  any  deficiency  in  the  former  payment, 

Ueld,  that  the  requirements  of  section  276,  Act  VIII  of  1859,  bad  not  been 
fulfilled,  and  that  the  prisoner  was  entitled  to  his  discharge  under  section  278. 

This  was  an  application  for  discharge  of  the  defendant  from  custody,  on 
the  ground  that  his  subsistence-money  had  not  been  paid  in  accordance  with 
section  276  of  Act  VIII  of  1859.  The  defendant  was  brought  up  in  obe- 
dience to  a  writ  of  habeas  corpus  which  had  been  issued  to  the  jailor. 

Mr.  Kennedy  for  the  prisoner. 

■ 

Mr.  Bonnerjee  for  the  execution-creditor. 

Maakbt,  J. — I  think  the  applicant  is  entitled  to  his  discharge.  He  was  , 
arrested  on  the  4th  4-ugust,  and  committed  to  prison  on  the  evening  of  that 
day.  Before  the  committal,  the  plaintiff  paid  into  the  hands  of  the  proper 
officer  the  sum  of  rupees  6-12,  which,  at  the  rate  established  of  4  annas  a  day, 
would  be  his  subsistence-money  for  27  days.  Now  the  first  question  that 
arises  is  whether  that  was  a  compliance  with  section  276  of  Act  THE  of 
1859.  What  strictly  remained1  unexpired  was  27  days  and  6  or  7  hours,  and 
I  do  not  think  that  the  payment  for  27  dayB  only  is  a  compliance  with  what 
the  section  requires.  Then,  it  appears  that,  on  the  5th  August,  application 
was  made  for  a  habeas  corpus  to  bring  up  the  body,  of  the  prisoner,  and  on 
the  following  day,  the  sum  of  4  annas  was  paid  to  the  jailor  to  supply 
any  deficiency  in  the  previous  payment.  It  has  been  contended  that  inasmuch 
as  there  always  was  in  the  hands  of  the  jailor  money  sufficient  for  the  main* 
tenance  of  the  prisoner,  and  the  deficiency  of  payment  before    the    com* 
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1870        mittal  was  immediately  supplied,  the  prisoner  might  not  be  released.  I  do 
Ddtt        not  think  that  this  has  been  decided  by  the  cases   of  Speyer  vJJameen  (1) 
v.  InreKonoylo1lDos$(2)9andAga  AUKhcmv.  Joydoyal   Pertaud  (3),   to 

Co&tfKLius.  which  reference  has  been  made  ;  but  there  are  expressions  in  those  cases 
which  show  how  Mr.  Justice  Phear  would  have  decided  it  if  it  had  come  be- 
fore him.  He  says  generally,  and  I  conciir  with  him,  that  section  976  most 
be  construed  strictly,  and  we  are  not  to  consider  whether  the  prisoner 
suffered ;  and  I  am  bound  to  hold  the  creditor  to  section  278  of  the  Act 
and  to  say  that  the  defendant  should  be  released  on  theldetaining  creditor 
omitting  to  pay  the  allowance  as  above  directed,— that  is,  as  directed  by 
section  276.  I  have  already  held  that  the  creditor  did  not  pay  as  directed, 
and  I  find  nothing  to  authorize  me  to  say  that  the  payment  on  a  subsequent 
date  would  be  sufficient.  A  s  to  whether  the  original  arrest  was  illegal,  I 
do  not  think  the  question  is  before  the  Court,  and  I  refrain  from  expressing 
any  opinion  upon  it. 


Before   Mr  Justice  MarJcby. 
HALADHAR  DEYv.  AMBIKA  CHARAK  BOSE. 

November  8  Snbeistence-money*— Diwluvrge—Act    VIII    of  186&,    at.  276, 278. 

On  the  30th  of  September,  the  plaintiff,  a  detaining  creditor,  paid  to  the  jailor 
of  the  Calcutta  Jail  subsistence-money  for  80  days,  for  a  prisoner  confined  at  the) 
suit  of  the  plaintiff,  the  jailor  then  having  a  balance  of  4  annas  over  from  the 
subsistence-money  for  September. 

Held,  a  sufficient  compliance  with  section  276  of  Act  VIII  of  1859. 

This  was  an  application  for  a  rule  nisi  calling  on  the  plaintiff  to  show  cause 
why  the  defendant,  a  prisoner  in  the  Calcutta  Jail,  should  not  be  dischar- 
ged from  custody.  The  defendant  was  confined  in  execution  of  a  decree 
obtained  against  him  by  the  plaintiff  in  the  above  suit. 

It  appeared  that  the  prisoner's  subsistence- money   had  been  paid  up  to 

'    the  end  of  September  ;  on  the  30th  of  which  month,  the  jailor  had  a  balance 

of  4  annas  in  favor  of  the  detaining  creditor,  the  plaintiff.  On  that    day  a 

further  sum  of  rupees  7-8,  being  subsistence-money  for  30  days  at  the  rate 

of  4  annas  a  day,  was  handed  over  to  the  jailor  as  the  diet-money  for  October. 

Mr.  Hyde,  in  support  of  the  application,  contended  that,  as  the  provisions  of 
section  276,  A  ct  VIII  of  1 859,  had  not  been  complied  with  by  the  plaintiff,  the 
defendant  was  entitled  to  his  discharge  under  section  278.  By  section  276, 
"  sufficient"  subsistence-money  must  be  supplied  "  by  monthly  payments,  in 
"  advance,  before  the  first  day  of  each  month."  Here  subsistence  money  for 
only  30  days  had  been  paid  instead  of  31.  The  balance  of  4  annas  from  the 
September  payment  could  not  bo  treated  as  part  of  the  October  payment, 

(1)  Bourke's  Rep.,  28.  (3)  Bourke'sRcp.,  52. 
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without  Bome  arrangement  with  the  jailor  to  transfer  it  tothat  account.which         *^° 
had  not  been  made.   The  prisoner  was  therefore  entitled  to  his  discharge.    Haladhas 

Mab&by.  J. — No  doubt  the  section  ought  to  be  construed  strictly,  but  lam  KY 

of  opinion  that  this  application  should  be  refused.  Section  276  of  Act  VIII  Ambika 
of  1859  says  that  sufficientsubsistence-money  must  ber  aid  to  the  jailor  before  Chaban  Bobh 
the  commencement  of  the  month  for  which  it  is  paid.  The  plaintiff  in  this 
case  had  paid  sufficient  money  for  the  month  of  October  into  the  hands  of 
the  jailor  Prior  to  the  commencement  of  that  mouth.  It  is  in  fact  admitted 
that  the  jailor  had,on  the  80th  September,  sufficient  money  for  the  month  of 
Ootober.This  being  so,I  do  notthink  the  prisoner  is  entitled  to  his  discharge. 
Attorneys  for  the  prisoner  r  Messre.  Ghote  and  Bo$e. 


Bifare  Mr,  Justice    Loch  and  if/*.  Justice  Glover. 

THE  QUEEN  v.  EAI  LACHMIPAT  SING  • 

1870 

Code    of  Criminal  Procedure  (Act  XXV  of  1861),  «.  62— Prohibitory  Order*      JulV  9- 

Under  section  62  of  the  Code  of  Criminal  Frcccdure,  a  Magistrate  cannot  pass 
a  Prohibitory  order,  without  having  previously  issued  a  rule  to  show  cause  why         * 
the  order  should  not  be  passed.  * 

This  ease  was  submitted,  for  the  opinion  of  the  High  Courts  by  the  Sea* 
sions  Judge  of  Rungpore. 

In  the  district  of  £ogra,a  dispute  arose  between  two  zemindar8,about  two 
neighbouring  hdts.  A  serious  breach  of  the  peace  occurred,  and  a  Deputy 
Magistrate  investigated  the  case  on  the  sjot.  The  Magistrate  of  the  dis- 
trict afterwards  took  up  the  matter,  and  bound  down  certain  of  the  parties  • 
under  recognizanc  es  to  keep  the  peace.  On  the  same  day,  without  giving 
the  parties  any  foimal  notice,  or  any  opportunity  of  showing  cause  against 
the  order,,  he  passed  an  order,  under  section  62,  directing  that  the 
market-day  in  one  hat  should  be  changed. 

The  Magistrate's  order  was  :— "  I  direct,under  section  62,0riminal  Procc- 
"  dure  Code, that  a  written  order  be  served  upon  the  defendants  prohibiting 
them  from  holding  the  liai  at  Muiadpur  on  Mondays  and  Thursdays." 
In  Buppert  of  his  opinion,  that  the  Magistrate's  order  was  illegal,  tho  Sessions 

•Reference,  under  section  434  of  the  Code  of  Criminal  Procedure,  by  the  Ses- 
sions Judge    of  Kungpcre,  in  his  letter  Xo.  S61,  dated  i7th  June  1870. 
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1«70 Judge  cited  The  Queen  v.  Kalika  Trasad  (1),  Jn  the  matter  ofHari  Mohan 

Queen        M<do  (V*  Wte  Queen  v.  Bhyro  Dayal  Sipglt  and  others  (3),  and  J«  ikcrriattsr 
v-            of  the  petition  of  KvXidas  .lihuttacharjee  (A). 

pat  Sing.      (1)  Before  J/r.  Justice  L.  8   Jackson  and  1  suppose  that  the  words  used  liere  are 

Jtf  r.  Just  ice  Marhby  the  words  which  the  Magistrate  employ. 

cd  in  drawing  up  Ins  order.  It  may  very 

THE  QUEEN  v.  XAUKA  NlW  J^g^Z^Z^X 

26th  January  1869.  occasion.    As  the  present  rase  is  pre- 
sented before  us,  it  aqjKwra   to  me  that 

JacK8ok,J,— Itseemstomethatwearo  the  order  is  strictly  within   the  Hagis- 

not  called  upon  to  set  aside  the  order  of  trate's  competence. 

theMagistra to  as  being  contrary  to  law. I  -.         _  T      T    _    ...    . 

think  that  theorder  mfde  in  this'ese  wn.  **""'  ,_  J  '"  °\\^  »™  °P"f  ">"• 

.strictly  with  the  provision,  of  section  64  W  C0U7f !  ?  °fA  W°x?'d  .d?"  ,          K  !* 

of  the  Code  of  Criminal  l>rocedure.   The  I*868  °f      "  i  ??>'  ♦  *f»g.sti-ate  ought  to 

ten...  of  this  section  have  Wen  made-  *?  "**  ?",  "♦        *  he  *?  "       "i""?! 

and  apparently  intentionalfy  made-ox.  4h,ux "  *^lutely  necessary, '»  «*r»» 

tren^de.  Theyenable  thUgistrate  *~£  ^JLTh^GSf fcta! 

to  direct  any  i>er8on  to  abstain  from  any  t    r-c  ?\      1           «*yuB  i»      "  j     »"  > 

*      *    *«i:         ..«•       j^«     -*u       a  •  but  if  it  has  been,  as  it  was  in  this  case, 

net  or  to  take  certain  order  with  certain  "    ,     ^  .   .*.   ,*    4l%A  ^«^»to  „#  #ul 

.     .    ,. „    ..       _        ,      ■  .  made  out  that,  by  the  exercise  of  the 

property  in  his  possession  or  under  his      *  .  .  i  —  i    •  t.*  it  *v  ~— «.:~-  -  1 ... u 

1     r '       .      {                  i  »t     ■  *    a  stnet  legal  rights  of  the  parties,a  breach 

management,  whenever  such  Magistrate  f     ,     J*        *      severM  times  occurred 

fchall  consider  such  direction  is  likely  to  of  * ?? J ** Qe.]\ AT^,*  ^     JZV^Z 

prevent  obstruction,  annoyance  or  in-  *nd  the  Magirtrate  is  ofopmton  hat  by 

ury,  or  risk  ofobstruction,to  any  person  U.lC  T^™*£     4    L\ i™i?J ?% 

i-»#l.ii«  ~~^~~~a     «.  :-  vi,  i     * ciae  those  rights,  further  broaches  will 

S2  SwSSW.  tfSiffl:  "ccur.  I  thinU^isperfecUvin.Ufied  «. 

MSSi 

r  wj 

_iy) 

hats  held  on  the  same  day,  upon  adjacent  (4) Be/ore  J/r  •  Jtrtice  tomp  crod  Jfr.  J«i- 

pieces  of  ground,  was  certain  to  lead,  as  tice  Markby. 
it  hod  already  led,  to  riots  and  affrays, 

and  also  to  annoyance  or  injury  to  per-  jk  the  Matter  or  the  Petitiok  of  KA* 
bods  lawfully  employed  ;  and  that.by  di-  UDAS  bHUTTACHABJEF. 
recting  the  partios  to  abstain  from  hold- 
ing the  ndtaon  the  same  day,he  was  likely  3rd  August  1869. 
to  prevent  those  injurious  results.     It 

appears  to  me  that  it  is  precisely  such  a  Kemp,  J. — This  was  a  reference, under 
case  as  is  contemplated  by  the  section,  section  434  of  the  Code  of  Criminal  Proce- 
Keveral  cases  have  been  cited  to  us,  in  dure  by  the  Sessions  Judge  of  the  24  Per- 
which  it  is  contended  that  the  Judges  -gunnas,  in  a  case  in  which  he  is  of  op»« 
have  held  an  opposite  opinion.  The  only  nion  that  the  order  of  the  Cantonmt.it 
omse  however  precisely  bearing  on  the  Magistrate  of  Harrackpore  is  illeg*l,ond 
present  point  is  the  case  of  Shecb  Chund*  ought  to  be  quashed.  It  appears  that 
cr  Bhattacharjce  y.Saadut  Ally  Khan(a).  in  this  case,  KalidasBhuttacharjee  peti. 
We  have  not  got  the  facts  of  that  case  tioned  the  Magistrate  that  the  dof end- 
before  us ;  but  so  far  as  we  can  judge, the  ant,  Mahendranath  Chuttopadhya,  was 
case  was  not  precisely,  on  all  fours,  with  erecting  a  wall,  which  obstructed  the 
t  he  present*  Mr.  J  ii8tice  Trevor  observes:  drain  of  his  (the  plaintiff's)  house.  His 
— *'  I  am  clearly  of  opinion  that  these  petition  was  presented  on  the  8th  June, 
44  wordsdonot  authorize  a  Magistrate  to  and  Kalidas  was  examined  briefly.  He 
interfere  with  the  exercise  of  anv  of  stated  that  the  drain  was  an  old  ore,  and 


it 


his   ordinary   rights  by  a  landholder,  and  that  Mahendranath,    in  erecting  a 

"  merely,  because  such  exercise   may  wall,      was     obstructsug     that     drain, 

"require  vigilance  on  the  j>art  of  the  The    Magistrate    directed   th*    Police 

*'  Police,     and  may,     in   the  absence  to    stop  the  erection  of  the  wall,  and 

*•  of  such  vigilance,*  lead  to  an    affray.'1  intimated  bis   intention    of  visitiug  the 

(a)  1  W   K.,  Cr.,  12. 
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Baboo  Razheh ari  Ghoao  for  Lachmipat  Sing.         '  1870 

Baboo  Jagadanand  Mookerjee  for  Government.  Qubs.k 

The  judgment  of  the  Court  wa3  delivered  by.  v. 

Loch,  J. — After  reading  the  report  of  the  Judge,  we  think  that  the  order  KaiLacumi. 
passed  by  the  Mngistrate  under  section  62  of  the  Criminal  Procedure  Codo     PAT  SISa• 

■pot  in  person.  This  waa  on  tho  8th  June;  passing  such  orders  as  ho  may   deem 

and  on  the  Uth  June,  tho   Magistrate  right  and  proper, 
took  up  the  ease,  and  held  that    section 

308  of  tho  Criminal  Procedure  Codo  did        Market,  J.— I  am  of  tho  same  opini- 
n<it  apply  to  the  case  ;  hue  as  there  was  on.    There  is  a  good  de«l  of  what  was 
no  apprehension  of  a  breach  of  the  peace,  said  by  the  Sessions  Judge   in  his  order 
he  referred  the  plaintiff  to  a  Civil  Court  of  reference  with  which  I  am  not  at  pre- 
for  redress.    On  the  same  date,  the  Ma-  sent  prepared  to  concur ;   nor  am  I  at 
gistrate  states  that,  after  writing  tho  present  prepared  to  say   that  this   was 
above  order,  section  62  of  tho  Code  of  not  a  onae  in  which  theMagistrate  could 
Criminal  Procedure  Code  was  brought  to  pass  an  order  under  section  62,  or  that 
his  notice  as  one  under  which  he  could  there  was  not  evidence  beforo  him  suffi- 
dispose  of  the  case  ;  and  that  as  he  was  cient  for  that  purpose.    Moreover,  my 
of  opinion  that  the  plaintiff  was  in  pos-  opinion  at  present  is  that  a  Magistrate 
Bession  of  the  drain,  and  the  defendant's  is  not  bound  to  adhere  to  any  particular 
building  a  wall  would  cause  an  obstruc-  section   which  may  happen  to  be  men- 
tion of  the  drain,  and  an  inconvenience  tior.ed  by  the  complainant  in  his  com- 
and  annoyance  to  the  persons  living  in  plaint,  but  he  may  apply  any  section  of 
the  house,  he  should  be'  prevented  from  the  law  which  ho  thinks  applicable  to 
doing  so.  He  therefore  made  an  order,  the  case  as  long  as  the  parties  are  not 
under  section  62, that  the  defendant  was  misled,  and  as  long  as  the  proper  pro- 
to  leave  the  drain  open,  and  to  ceaso  cedure  prescribed  for  tho  purpose  has 
building  the  wall.  It  has  been  contended  been  observed  *    Nor  do  I  doubt  that  a 
before  us  that,  having  passed  the  first  Magistrate  who  has  made  an  order  which 
order,  the  Magistrate  was  not  competent  he  finds  to  be   wrong  may  re-call  that 
to  pnss  any  orders  at  all  under  section  order,  and  in  its  stead  substitute  any 
62 ;  and  that  even  if  he  was  competent  other  order  he  may  think  right  under 
to  do  so,  he  ought  to  have  given  tho  de-  the  law.    But  my  ground  in  concurring 
fendant  an  opportunity  of  being  present,  to  set  aside  the  orders  of  the  M  agistrato 
and  of  being  heard,  so  as  to  enable  him  in  this  case  is  that  the  alteration  made 
to  shew  cause  why  such  an  order  should  by  the  Magistrate  was  made  in  the  ab- 
not  be  passed.  We  think  that,  on  the  first  sence  of  tho  parties  after  they  had  left 
contention,  the  Magistrate  was  compe-  the  Court,  and  there  is  nothing  in  this 
tent  when  he  found    that  the  plaintiff's  record  which  could  satisfy  us  that  it  was 
case  did  not  oome  under  the  section  'in-  brought  to  the  notice  of  the  parties  that 
der  which  he  had  put  it,W*., section  308,  that  order  was  about  to  be  re-called,  or 
to  apply  any  other  section  of  theCodo  that  they  had  any  opportunity  of  show- 
of  Criminal  Procedure  which  applied  to  ing  cause  why  it  shoutd  not  be  so  re- 
that  case  ;  but  we    think    that,  before  called  and  altered-     The  order  passsd 
proceeding  to  apply  section  62,. the  Ma-  under  section  62  is  thus  illegal,    being 
jristrate  ought  to  have  given  the  defen-  passed  ex  parte  by  the  Magistrate,  with- 
dant,  Mahendranath,  an  opportunity  fer  out  the  knowledge  of  tho  parties,  and  in 
showing  cause,  either  by  giving  evidence  a  manner  behind  their  backs  after  they 
or  shewing  in  any  way  in  his  power  why  had  left  the    Oourt,  thinking  that  tho 
the  provisions  of  section    62  should  not  case  had  been  finally  disposed  of  by 
be  applied  to  this  case.  Not  having  done  the  Magistrate  under  another  section, 
so  we  think  that  the  decisions  of  the  Ma-  and  having  no  idea  that  the  first  order 
gistrate  are  irregular,  and   that  they  passed  by  the  Magistrate  was  going 
must   be    set    aside.     This    order  will  to  be  set  aside.    On  that  ground,    and 
not     prevent     the     Magistrate,    from  on    that   ground    alone,  I  think  that 
taking  up  the  case  again  on  a  formal  the  Magiatrate's  orders  should  be  set 
application  from    Kalidas  Bhuttachar*  aside, 
jee,;  and  after  hearing  both    parties, 
and  making  necessaiy  inquiries,    from 


o 
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1870        must  be  set  aside.  Of  course,  as  the  Judge  says,  this  will  not  prevent  the 

Qubbn        Magistrate  from  passing  a  fresh  order,  offer  hearing  evidence  and  giving 

Rai  Lacbmn  tneParti®s  opportunity  to  show  cause,  but  he  cannot  pass  an  order,  without 
pat  Sjno.     firs*  issuing  a  rule  to  show  cause. 


Before  Mr.  Justice  Phear  and  Mr.  Justice  Mitter. 

t  \87?o      MAHOMED  ALI  akd  otiibks  (Plaitipfs)  v.  JUGAL  RAM  CHANDRA 
J™?  16-     .  (  Defbkdakt)  .• 

Eight  of  Way— Questions  of  Fact. 

Tms  was  a  suit  to  enforce  a  right  of  way  over  the  land  of  the  defendant. 

The  defendant  denied  the  existence  of  any  right  of  way  over  his  land. 

The  Moonsiff  found  from  the  report  of  the  Ameen  that  there  were  traces 
of  a  road  over  the  plaintiffs'  land,  and  from  the  evidence  of  witnesses  (one 
of  whom  had  deposed  to  the  effect  that  the  plaintiffs  had  used  the  road  for 
8  or  10  years  j  another,  that  it  had  beon  used  for  10  or  1 1  years  ;  and  a  third 
that  it  had  been  used  for  14  years)  that  the  plaintiffs  had  used  the  road  for 
a  period  of  14  years  previous  to  the  defendant's  obstruction  to  such  user* 
He  accordingly  passed  a  decree  in  favor  of  the  plaintiffs. 

On  appeal,  the  Judge  found  that  the  land  in  dispute  had  been  settled 
with  the  defendant  by  the  Government  in  1867  ;  that  there  was  no  reserva- 
tion of  any  right  of  way  in  such  settlement ;  thpt,  previous  to  such  settle- 
ment, the  land  had  remained  unassessed  waste  land,  of  which  the  Govern- 
ment was  the  6ole  proprietor ;  that  the  public  are  generally  allowed  by 
Government  to  use  these  lands  while  they  remained  unassessed  to  cut 
timber  and  collect  jungle  product.  He  held  that  such  useoould  not  confer 
a  prescriptive  right  and  even  if  it  did,  the  silence  of  the  plaintiffs  at  the 
time  of  the  settlement  raised  a  presumption  that  they  had  not  used  the  lands 
long  enough  to  raise  such  a  right.  He  accordingly  dismissed  the  plaintiffs* 
auit. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Kalipratanna  Boy  for  the  appellants. 
Baboo  Tarahnath  Sen  for  the  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Pheak,  J.— We  think  that  there  is  no  error  of  law  in  the  judgment  of  the 
lower  Appellate  Conrt. 

That  Court  was  called  upon  by  the  plaintiffs  to  declare  that  they  had  a 
light  of  way  over  certain  lands  belonging  to  the  defendant ;  and  the  plain* 
tiffs  supported  their  claim  of  right  by  certain  evidence  of  user, 

•  Special  Appeal,  No.  458  of  1870;  from  a  decree  of  the  Deputy  CofiftmissioMr 
of  Caohar,  dated  the  18th  Deoember  1869,  reversing  a  decree  of  the  Moonsiff  of 
that  district,  dated  the  7th  Sept  em  W  1969- 
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The  Court  below  has  refused  to  infer  from  that  evidence  that  the  plaintiff*         1870 
have  the  right  which  they  claim.  It   does  not  appear  to  ns  that  the  Judge  j£AH0MED  Au 
made  any  error  of  law  in  refusing  to  draw  that  inference.  v. 

As  far  as  we  can  see,  the  evidence  of  user  was  in  its  character  very  inde-  J?!<UL  Ba  \ 
finite.  Therewasvery  little,  if  anything  toshow  that  iWas  user  as*  riKht  °^amA' 
against  the  defendant  and  his  predecessors  in  the  possession  of  the  land. 
Indeed,  according  go  the  case  of  both  parties,  such  user  as  had  taken  place 
appears,  for  a  considerable  portion  of  the  time  at  least,  to  have  been  a  user 
by  passing  and  re-pas  sing  over  waste  and  jungle  lands  which  nobody  had 
any  interest  in  disputing. 

There  was  also  evidence  which  tended  to  rebut  the  presumption  as  to  the 
right  which  might  possibly  be  justifiable  upon  the  user  alone,  and  the  lower 
Appellate  Court  drew  attention  to  that  evidence,  and  argued  from  it  that 
the  plaintiffs  never  had  in  fact  the  right  which  they  claim. 

Wo  do  not,  in  dismissing  this  appeal,  say  that,  had  the  lower  Appellate 
Court,  in  its  discretion  and  on  a  full  view  of  the  evidence  on  the  record, 
come  to  the  opposite  finding  to  that  at  which  it  has  come,  that  finding  would 
necessarily  have  been  bad  in  law. 

Several  cases  have  been  cited  to  us  in  which  this  Court  has  declined  to 
interfere  with  findings  of  fact  which  have  been  come  toby  Courts  of  regular 
appeal  upon  certain  evidence  of  u«er.  But  this  Court  has  never  yet  under- 
taken to  say  that  user  of  a  specified  kind  must  necessarily  in  law  lead  to  the 
inference  that  the  party  who  has  enjoyed  that  user  had  a  right  of  way.  In 
all  cases  where  a  right  of  way  comes  in  question,  and  the  party  claiming  the 
right  supports  his  claim  by  evidence  of  user  only,  the  Court,  which  is  the 
judge  of  fact,  must  satisfy  itself  as  best  it  can  upon  that  evidence,  having 
regard  to  all  the  circumstances  uuder  which  the  user  took  place,  whether  or 
not  the  user  was  founded  on  actual  right.  The  guiding  principle  to  bo  observ- 
ed is  that  open  user  of  another  person's  land  for  the  purposes  of  a  road  or 
path-way,  if  continued  without  interruption  for  a  long  time,  and  not  shewn 
to  be  attributable  to  permission  or  sufferance  on  the  part  of  the  owner,  pro- 
perly induces  theprottumption  that  the  user  was  of  right.  The  only  otberalter- 
nafcire  would  be  that  each  passingand  re-passing  was  a  trespass,  and  the  law 
will  rather  presume  that  acts, suoh  as  these  constantly  repeated  for  a  consi- 
derable length  of  time  before  all  the  world,  are  rightful  than  that  they  are 
wrongful* 

The  sooner  it  is  understood  that  these  questions  are  substantially  questions 
of  fact  to  be  determined  upon  the  evidence  furnished  by  the  litigants,  the 
better  it  will  be  for  the  interests  of  the  parties  to  these  suits. 

We  dismiss  this  apf  >eal  with  costs. 
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1W0        '  Before  Mr.  Justice  L.  S.  Jackson,  and  Mr.  Justice  Miiter. 

August  24.         PARSING  PORKAET  (Defendant)  «.  MUSSAMAT  BKWAH 

(Plaintiff)  and  otheiw  (Depemdauts).* 

Registration—Act  XX  of  1866,  s.  48 — Unregistered  Deed  of  Immoveable  Pro- 
perty— Possession — Priority. 

Where  possession  of  immoveable  property  has  been  given  under  an  unregistered 
lease,  a  subseqnen  t  grantee  of  a  registered  lease  cannot  maintain  a  snit  to  evict  the 
lessee  in  possession,  on  the  ground  of  the  priority  of  his  deed  under  section  48,  Act 
XX  of  1866. 

Baboo  Arnbiha  Char  an  Banerjee  for  appellant. 

Baboo  Jadab  Chandra  Seal  for  respondent. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment  of  the  Court 
which  was  delivered  by 

Jackson,  J.- -The  judgment  of  the  lower  Appellate  Court  in  this  case  is 
insufficient. 

The  plaintiff  sued  to  recover  possession  of  this  land  from  the  defendant, 
upon  the  strength  of  a  potta  granted  by  the  widow,  who  was  in  the  enjoyment 
of  the  estate  of  her  late  husband.  The  defendant  alleged  that  ho  was  in  pos- 
session under  a  lease  gramted  to  him  by  the  husband  himself  in  his  life-time . 

That  lease,  it  appears,  was  one  which,  under  the  provisions  of  the  Re- 
gistration Act,  should  have  been  registered,  but  it  was  not  so  registered.  It 
was,  notwithstanding,  received  in  evidence  by  the  Moonsiff.  The  Subordinate 
Judge,  on  appeal,  thought  that  the  Moonsiff  was  wrong  in  admitting  this 
unregistered  potta,  but,  agreeing  with  tho  Court  below  apparently  in  think- 
ing that  the  plaintiff  had  made  out  his  potta,  gave  judgment  for  him,  allow- 
ing his  cross-appeal,  and  dismissing  tho  appeal  of  the  defendant.  It  is  alleged 
by  the  defendant  that  he  not  only  had  a  lease  of  this  kind,  but  that,  in 
pursuance  of  the  lease,  possession  had  been  made  over  to  him  and  rent  receiv- 
ed by  the  land-lord.  It  was  not,  therefore  necessary  for  him  to  be  made  to 
prove  the  execution.  If  the  case  made  by  him  were  true,the  other  facts  would 
give  him  a  sufficient  title  to  invalidate  the  claim  of  tho  plaintiff. 

It  has  been  held  in  a  judgment,  to  which  I  was  a  party,  although  the 
judgment  was  written  by  Mr.  Justice  Markby,  in  Selam  Sheikh  y,  Baidowsth 
Qhatak  (1),  that  where  possession  has  been  given, — that  is,  where  effect  has 
been  given  to  a  document  by  the  transfer  of  immoveable  property — .the 
provisions  of  section  48,  Aot  XX  of  1866,  will  not  apply  ;  and  therefore,  if 
the  lease  to  the  defendant  in  this  case  be  dealt  with  merely  in  tho  view  of 
a  parol  verbal  contract,  the  lease  granted  to  the  plaintiff  subsequently, 
•     though  registered,  will  not  prevail. 

We  think,  therefore,  that  the  case  must  go  back  to  the  lower  Appellate 

Court,  in  order  that  it  may  find  upou  the   evidence  whether  tho  defendant 

had,  in  fact,  got  a  potta  irom  the  husband  of  the  widow,  and  whether,  under 

that  lease,  the  defendant  had  got  into  possession  of  the  land  and  paid  rent. 

•  Spocial  Appeal,  No.  262  of  1870,  from  a  decree  of  the  Subordinate  Judge  of 
Midnapore,  dated  the  8th  December  1869,  affirming  a  decree  of  the  Moonsiff  of 
that  District,  dated  the  27th  April  1869. 

(1)  3  B.  L.  R.,  A.  C.,  312. 
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Before  Mr,  Justice    Markby. 

SRIMATI  EUKKINI  DASIv.  KADARNATH  GHOSE and  othjlks. 

Hindu  Lav: — Inheritance — Sister, 
A  sister  cannot  succeed  her  brother   as  heir  by  Hindu  law: 

Tuts  was  a  suit  for  partition  of  certain  moveable  an  immoveable  property 
situated  in  the  town  and  suburbs  of  Calcutta  and  for  an  account. 
The  following  was  the  pedigree  :— 


Bharatchaudra  Ghose. 


I 


I 


tfadhamoban  Ghose.       HabiuchanOra  Ghoa  e  • 

t 
Kaiiaachandra  Ghose. 

I 
A'adaraath  Ghose. 

Defendant. 


I 1 

Badachandra  Ghose.       Girishchandra 

(  Ghose. 

Kafarchnndra  Ghose,  Defendant 

Defendant 


l 


Lakhimani  Dasi*        Khettramohan  Ghose* 


t 
Ramani  Daai. 

Plaintiff. 


I 
Dhanmani  Dasi. 


Bharatchandra  Ghose,  a  Hindu  inhabitaut  of  C  alcutta  died  in  1244  (1837- 
1838)  intestate,  leaving  him  surviving  his  widow,  Srimati  Dayamayi  Dasi,and 
four  sons,  Radhamoban  Ghdse,Nabinchandrah  Ghose,  Badanchandra  Ghose 
and  Girishchandra  Ghose.  Nabinchandra  died  in  1247  (1840-1541)  in- 
testate,  leaving  him  surviving  his  widow,  Srimati  Brommomayi  Dasi ;  an  in- 
fant son,  Khettramohan  Ghose ;  and  two  daughters,  the  plaintiff  and  Srimati 
Dhanmani  Dasi.  On  the  20th  Bhadra  1262  (September  13th,  1855),  Khettra- 
mohan Ghose  died  intestate  and  childless,  leaving  him  surviving  his  mother, 
Brommomayi  Dasi ;  his  widow,  Srimati  Lakhimani  Basi ;  and  his  sisters,  the 
plaintiff  and  Srimati  Dhanmani  Dasi.  Srimati  Lakhimani  Dasi  diedabout  a 
year  after  her  husband,  and  Brommomayi  Dasi  and  Dhanmani  Dasi  died  in 
Aswin  1268  (September  and  October  1861).  The  plaintiff  was  married  in 
1260  (1853),  and  a  son  was  born  to  her  in  1263  (1856)  who  died  unmarried 
and  intestate ;  in  Aghran  1262  (November  andDeeember  1855),  Badanchan- 
dra Ghose  died  intestate,  leaving  him  surviving  his  widow,  Srimati  Bimola 
Dasi,  and  an  only  son,  Nafarchandra  Ghose ;  and  in  Kartik  1276  (October 
1  £69),  Radhamohan  Ghose  died  intestate,  leaving  him  surviving  his  widow, 
Srimati  Harimani  Dasi;  and  a  grandson,  Kadarnath  Ghose,  an  infant  under 
the  ago  of  16  years  ;  and  .his  daughter  in-law,  Srimati  Saradamani  Dasi, 
the  mother  of  the  said  Kadarnath  Ghose.    The  plaintiff  therefore  prayed 

that  she  might  be  declared  to  be  entitled  to  the  share  of  Nabinchandra 
Ghose  in  the  estate  of  Bharatchandra  Ghose,  with  all  accumulations  and 
additions  thereto  ;  that  an  account  might  be  taken  of  what  the  estate,  with 
such  accumulations  and  additions,  consisted,  and  for  such  further  or  other 
relief  as  the  Court  should  think  fit. 


1870 
August  9, 
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1870 Dttring  the  hearing  of  the  suit,  it  was  asked  that  the  plaintiff  might  bo 

Skim ati      allowed,  in  case  theCourt  thought  she  was  not  entitled  to  the  inheritance  as 
v  claimed,  to  pat  in  a  claim  for  maintenance,  and  to  raise  an  issue  as  to   the 

Kadarnath  amount  thereof.  The  defendants  objected  to  this  claim,  it  not  having  been 
Ghosv.  preferred  either  in  the  plaint  or  written  statement,  and  the  Court  refused  it- 
Mr.  Bonnerjee  {Mr.  Ingram  with  him),  for  the  plaintiffs,  contended  that  the 
plaintiff  was  entitled  to  inherit  from  her  brother.  According  to  the  principle 
In  id  down  by  Mittbr,  J.,  in  the  case  of  Guru  Gobind  Shaha  Mandal  v.  Anand 
Lai  Ghose  Mazumdar  (1),  those  who  could  confer  spiritual  benefits  on  the  de- 
ceased were  entitled  to  inherit;  and  a  sister  could  confer  spiritual  benefits  on 
her  brother. 

Mr.  Creagh  (Mr.  Viffard  with  him),  for  the  defendants,  contended  that  by 
Hindu  law,  a  sister  could  not  inherit  from  her  brother,  but  the  property  would 
go  to  the  paternal  uncles  and  cousins,and  that  a  sister  could  not  confer  spiri- 
tual benefits  on  her  brother.  He  referred  to  Shama  Churn's  Vyavashta  Dar- 
'  pana  226,  and  the  cases  there  cited,  and  to  Ramlycd  Deb  v.  MussamtU  Mag 

nee  (2)  Kalee  Bershad  Surma  v.  Bhairdbee  Dabee  (3). 

Markby,  J.— In  this  case  the  question  which  is  raised  for  my  decision  is 
whether  the  plaintiff,  as  sister  of  Khettramohan,  is  entitled,  under  the  Hin 
du  law,to  succeed  to  his  property  in  preference  toKhettramohan's  uncle,  his 
uncle's  son  and  his  uncle's  grandson,  who  arethe  defendants.  Mr.  Bonnerjee 
who  appears  for  the  plaintiff,  has  very  candidly  and  properly  admitted 
that  the  direct  authorities  on  the  point  are  against  him.  I  express  no  opinion 
whatever  whether  those  authorities  are  correct  or  not.  But  Mr.  Bonnerjee 
maintains  that  the  recent  exposition  of  the  law  laid  down  in  the  case  of  Gum 
Gobind  Shaha  Mandal  v.  Anand  Lai  Ghose  Maziondar  ( 1),  has  introduced  a 
principle  of  inheritance,  which,  if  applied  to  this  case,  would  shew  that 
those  decisions  were  based  on  a  misconception  of  the  law.  As  I  before  said 
whether  they  are  so  or  not,  I  express  no  opinion  whatever.  It  seems  to  mo 
that  that  question  ought  proparly  to  be  raisod  not  here,  but  before  the 
appellate  Bench.  I  think  that  siting  here  I  should  follow  the  principle  laid 
down  in  more  than  one  case,  and  especially  in  the  case  of  By  Koonware* 
Kirpa  Mayee     Debeah  v,  Rajah  Damoodhur  Chunder  Deyb  (4),  and  that 

I  ought  to  hold  that  a  sister  is  not  the  heir  of  her  brother ;  that  being 
bo,  the  plaintiff  must  fail  in  this  suit,  which  is  a  suit  for  a  partition. 
The  suit  is  dismissed  with  costs  on  scale  No.  2. 

Attorney  for  plaintiff:  Mr.  Watson. 

Attorney  for  defendant ;  Mr.  Leslie* 

(1)5B.  L.  It.,  15.  (3)2  W.R.,180. 

(2)  1  W.  K.,  227.  il)  7  Bel.'Kep.,  192. 
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Before  Mr.  Justice  Loch  and  Mr.  Justice,  Hornby. 

I*  THJ8  MATTBK  OP  RAMDYAL  SING  * 

Act  XX  of  1865,  s.  34—  Conviction  by  a  Magistrate  for  practising  as  %  Mookhtar 
in  tlhe  Revenue  Court  without  a  Certificate— jurisdiction. 

Reference. — Mr.  D.  M.  Testro,  Assistant  Magistrate  of  Khoordah,  has  fined 
the  appellant,  under  seetion  34  of  Act  XX  ef  1865,  for  practising  as  a  Revenue 
Agent  in  the  ottLce  of  the  Assistant  Collector  of  Khoordah,  without  having 
the  certificate  required  by  the  Act. 

This  order  appears  to  me  to  be  illegal,  as  such  a  fine  oould  only  be  imposed 

by  the   Revenue  officer  in  whose  Court  the  appellant   practised.      I    therefor6 

forward  the  papers  of  the  case,  in  order  that  the  sentence  may  be  set  aside  as 

illegal. 

Order  of  the  High  Court 

Loch,  J.— We  think  that  there  has  been  a  formal  error  on  the  part  of  the 

Assistant  Magistrate  in  transferring  this  case  from  the  Revenue  to  the  Cri- 
minal side  of  his  Court,  and  trying  it  in  his  capacity  of  A  assistant  Magistrate 
and  not  in  that  of  Assistant  Collector.  This  error,  however,  does  not  appear  to 
be  material,  as  Mr.  Testro  is  both  Assistant  Collector  and  Assistant  Magis- 
trate, and  the  offence  was  commited  before  him  in  the  former  capacity  ,and  as 
A  8si*tant  Collector  he  might  have  disposed  of  the  case.  The  error,  we  think' 
may  be  rectified  by  his  drawing  up  a  fresh  order  in  his  capacity  of  Assistant 
Collector  and  filing  the  proceedings  in  the  Revenue  side  of  his  office. 


1870 

Nov.  9. 


Before  Mr.  Justice  Norman. 
ROBERT  LAOHLAN  and  others  t;.  SHAIK  ABDUL  LA. 


1870 
August  26. 


Plaint— Signature  and  Verification— Practice.  ~      . 

Where  the  plaintiffs  described  themselves  as  lately  carrying  on  business  under  XIIB.L.K.36 
the  name  of  C.  and  Co.,  held,  that  there  was  no  [irregularity  in  the  plaint  being 
signed  by  0.  and  Co.,  and  verified  only  by  A.  B.,  one  ef  the  partners. 

The  plaintiffs  in  this  suit  were  Robert  Lachlan,  Thomas  Grreenhill,  and 
Arthur  Bois,  lately  carrying  on  business  in  co-partnership  at  Dharramtolla 
in  Calcutta,  under  the  style  and  firm  of  Cook  and  Co.,  and  the  plaint  was 
signed  "  Cook  and  Co."  and  verified  by  Arthur.  Bois  alone. 

Mr.  Ingram,  on  behalf  of  the  defendant,  applied,  on   notice,   to  have  the 

*  Reference  to  the  High  Court,  under  section  434  of  the  Code  of  Criminal  Pro. 
cedure,  by  the  Sessions  Judge  of  Cuttack,  under  hit  letter  No.  251,  dated  28th 
September  1870, 
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1870  plaint  taken  off  the  file.    He  contended  that,  under  section  27,  Act  VIII 

Robert  °*  l859  (^  he  P1*"1*  ought  to  be  subscribed  and  verified  by  all  the  partners. 

1  .AcHny  K  only  one  partner  knew  all  the  facts  of  the  caee,  he  ought  to  have  obtained 

r,  the  permission  of  the  Court  to  subscribe  and  verify  alone  under  section  28(2). 

Sraik  _ ,        ^ 

Abdulla.  Beside8»  m  tn*s  caae»  fcne  partners  *&y  *bey  lately  carried  on  business  in 
partnership,  consequently  the  firm  of  Cook  and  Co.  did  not  exist  as  far  as 
the  plaintiffs  were  concerned ;  and  the  simple  signature  of  Cook  and  Co.  was 
therefore  not  sufficient.  Supposing  the  statements  in  the  plaint  were  all  false, 
the  defendant  would  not  be  able  to  prosecute  any  of  the  plaintiff  a,except  Bois. 
The  Advocate-General  (offg.)  contra  was  not  called  upon. 

Norman,  J.— In  this  case  the  plaint  has  been  admitted,  and  supposing 
there  were  any  irregularities  in  the  subscription  and  verification,  I  certainly 
would  not  take  it  off  the  file  now.  But  it  seems  to  me  that  there  are  no 
such  irregularities  as  supposed  by  Mr.  Ingram.  It  ha*  been  the  practice 
of  this  Court  in  a  suit  brought  by  a  firm  to  allow  a  member  of  the  firm  to 
subscribe  and  verify  the  plaint ;  and  even  if  it  were  a  wrong  practice,  which  I 
do  not  think  it  is,  I  should  be  disinclined  to  inter! ere  with  it.  As  regards  the 
objection  that  the  firm  of  Cook  and  Co.  does  not  exist  as  far  as  the  plaintiffs 
are  concerned,  the  old  firm  continues  to  exist  so  far  as  it  is  necessary  for  the 
winding  up  of  its  business.  For  that  purpose  the  members  of  a  partnership 
are  entitled  to  use  the  name  of  their  late  firm  so  long  as  the  partnership 
has  not  been  wholly  wound  up.  I  think  the  name  of  Cook  and  Co  has  been 
properly  used.  [Mr.  Ingram.  It  does  not  appear  it  has  been  used  by  any 
member  of  the  firm.]    Nokman,  J.  -If  ifc  haa  not,  fche  signature  is  a  f Qrgery . 

Application  dismissed 
Attorneys  for  plaintiff:  Messrs.  Pittar  and  Cornell 

Attorney  for  defendant :  Mr.  Dover. 

S  iet  T  t1?9.'  '■  27-~" The  pUint  to  *•  nh**ihei  ^  •—  » **** 

ahaU  be  .nbacnhed  by  the  plaintiff  and    of  .'the  plaintiff  by  any  penoa   whom 

at  the  foot  by  the  p  lamt.ff  in  the  manner    make  the   .eri8cation.  In  anita   by  a 
2^f«  ^  •»«*  '  I.  A.   B..    Corporation  or  a  Company  anthoriLd 

the  pamtlff  named  ,n  the  above  plaint,    to  we  and  be  aned  in  the  name Tan 

Wto  the  beat  of  my  uifcmation  and  a-bacribed*ndv*ri6edonbehalfofth, 

f9\  a~>  vttt    *   ,«*«  Corporation  or  Company  by  anrDirec- 

n.a?nLffK  ^  '   *  *8-"  »  ««  *or,  Seoretary,  or  other  principal  officer 

Sod™ ' ^r™*  abMnCe"  °r«™*»  oftho  Corporation   or  CompTnywbo 

Kit'  nT   :t0<,B^ribeandVerify    -^  ^  to  depoae  to  thSJof 
tie  plamt,  the  Court  may  allow  the  plaint    the  case." 


August  18. 


•  VOL.  YJ  APPUNDIX.  91 

Before  Mr.  Justice  E.  Jackson  and  Mr.  Justice  Mitl&r. 

MAHARAJADHIRAJMAHTAB   CHUN  BAHADUR  (DmMdant)  v. 

SHAGOR  KtfNDU  (£lajn*ot)  *  a  1870 

Jurisdiction — Specidl  Appeal — Interference  by  the  Sigh   Court  in  a  Case 
cognizable  by  the  SmaU  Cause  Court— Act  XXIII  of  1861,  *.  13. 

In  a  suit  cognizable  by  the  Small  Cause  Court,  and  in  which  fro  special  appeal 
lies  to  the  High  Court  under  Seotion  13,  Aot  XX  (II  of  1861tthe  High  Court  exercised 
their  extraordinary  powers  and  dismissed  the  suit 

Tub  plaintiff,  at  a  sale  held  in  execution  of  a  decree  passed  in  favor  of  the 
defendant,  purchased  the  right,  title,  and  interest  of  the  judgment-debtor  of 
and  in,  a  certain  parcel  of  land.  At  the  suit  of  a  third  party,  it  was  declared 
that  the  judgment-debtor  had  no  right  in  the  property  sold.  The  plaintiff 
brought  the  present  suit  against  the  defendant  for  recovery  of  rupees  63-2' 
being  the  amount  paid  by  him  into  Court  for  the  purchase  of  the  property 
sold  in  auction,  and  taken  out  therefrom  by  the  defendant  in  satisfaction  of 
his  decree. 

The  defence  setup  was  that  the  plaintiff  was  not  entitled  to  a  refund  of 
the  purchase-money  as  he  should  have  used  due  diligence  before  his  pur „ 
chase  in  ascertaining  the  right  which  was  to  be  sold. 

The  Moonsiff  passed  a  decree  in  favor  of  the  plaintiff. 

On  appeal,  the  Subordinate  Judge  confirmed  the  decree  of  the  lower  Court 

The  defendant  appealed  to  the  High  Court. 

Baboo  Bashbehari  Ohose  for  the  appellant. 
The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.— We  think  the  judgment  of  the  lower  Appellate  Court  ought 
not  to  be  allowed  to  stand. 

In  this  case,  the  plaintiff  bad, in  execution  of  decree,  purchased  the  rights 
and  interests  of  his  judgment-debtor  in  a  certain  jote.  Subsequently,  in  the 
course  of  proceedings  in  the  Civil  Court,  it  was  determined  that  the  said 
judgment-debtor  had  no  rights  and  interests  whatever  in  that  jote,  and  the 
plaintiff,  as  purchaser,accordingly,  obtained  nothing  by  his  purchase.  He  has 
now  brought  this  suit  to  recover  from  the  decree-holder  the  price  which  he 
paid  at  the  auction  sale. 

Both  Courts  have  decreed  the  claim.  They  seem  torest  their  decision  upon 
the  case  of  Qreesh  Chunder  Pottar  v.  Sookhooda  Moyee  Dabee  (1),  but  this 

*  Special  Appeal,  No.  211  of  1870,  from  a  decree  of  the  Subordinate  Jndge  of 
East  Bnrdwan,  dated  tha  30th  November  1869,  affirming  a  decree  of  the  Moonsiff 
of  that  district,  dated  the  18th  July  1869. 

(1)1  W.  R.,55, 
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1870         decision,  in  the  first  place,  is  by  no  means  analogous  to  the  case,  and  in  the 

Maharaja     next  place,  the  decision  itself  was  set  aside  by  the  Full  Bench  decision  in 

M  ah  tab       Sovfdamini  Ohoiodhrain  v.  Krishna  KishorFoddar  (1),  and  it  is  quite  clear 

Cu  dnd  Baha-  that  the  purchaser  at  such  an  auction  sale  is  at  liberty  to  purchase  or  not 

DUB  as  he  chooses,  that  the  maxim  of  caveat  emptor  most  thoroughly  applies, 

Sh  aoor      And  that  he  has  no  claim  as  against  any  person  for  his  own  act  in  purchas- 

Kumdo.       jng  certain  property  as  the  rights  and  interests  of  a  judgment~debtor,eren 

if  it  should  afterwards  turn  out  that  that  property  did  not  belong  to  the  said 

j  udgmen  t-debtor . 

We  hare  no  doubt  whatever  that,upon  the  law  of  the  case,  the  decision  of 
the  Judge  ought  to  be  set  aside,and  the  special  appeal  to  this  Court  allowed. 
Some,  contest  has  been  raised  before  us  as  to  whether  a  special  appeal 
lies  in  this  case  ;  but  whether  it  is  so  or  not,  we  think  this  is  a  case  of  that 
sort  that  we  ought  to  set  aside  the^decision  under  our  extraordinary  powers, 
even  if  we  could  not  interfere  in  special  appeal. 

.We  set  aside  the  decision  of  the  Judge,  and  dismiss  the  plaintiffs  suitwith 
costs. 

(1)  4  B.  L.  B.,  J».  B.,  11. 
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izes Judicata.']  A.,  a  Hindu  of  Gya,  died,  leaving  a  sister  B-,  and 
C,  the  son  of  a  deceased  sister.  On  A  .'s  death,  B.  took  posses- 
sion of  the  property  left  by  A.  In  a  suit  by  C.  against  B.  for 
recovery  oi  possession  thereof,  as  heir  to  his  maternal  uncle,  the 
Court  of  first  instance  held  that  B.  should  retain  possession  of  the 
property  during  her  life- time,  without  power  of  waste  ;  and  that 
on  her  death,  0.  should  be  entitled  to  the  possession  thereof.  This 
was  reversed  by  the  Hig^i  Court  on  appeal,  who  held  that  **  the 
decree  should  have  been  simply  a  decree  of  dismissal "  of  the 
plaintiffs  suit. 

B.  died  leaving  an  adopted  -son,  D.  C.  Bued  D.  for  recovery  of 
possession  of  the  property,  the  subject-matter  of  the  former  suit, 
on  the  ground  that  D.  was  not  the  adopted  son  of  B.,  and  that  ( '., 
"  who  came  within  the  class  of  bandhus,  was  entitled  to  succeed  to 
the  property  left  by  A.  and  B.,  there  being  no  nearer  heir  in 
existence." 

Held,  that  section  2,  Act  Till  of  1859,  did  not  bar  the  suit. 
Baboo  Mohan  Lal  Bhata  Gyal  v,    Lachhah  Lal 663 


-Res  Judicata — Cause  of  Action,"]    In  execu- 


tion of  a  decree,  the  right,  title,  and  interest  of  A.  in  a  certain 
property  was  sold  and  purchased  by  B.  In  execution  of  another 
decree,  the  right,  title,  and  interest  of  A.  and  0.  in  the  same 
property  was  sold  and  purchased  by  1).  In  a  suit  by  A .,  the  sale 
to  B.  was  set  aside ;  but  on  appeal,  the  decision  of  the  Court  of  first 
instance  was,  upon  consent  of  the  parties,  set  aside,  and  the  sale 
allowed  to  stand  good.  D.  sued  for  possession  of  the  share  of  A . 
and  C.  in  the  property  purchased  by  him,  and  obtained  a  decree 
for  possession  of  the  share  of  0.  only.  D.  now  sued  to  set  aside 
the  sale  to  B.  and  for  possession  of  the  share  of  A.  Held,  that  the 
suit  was  not  barred  by  section  2,  Act  YIII  of  1859. 

Channu  Lal  Sahu  v.  Manu  Lal  ...  ...  ...    220 


■■■  ,  ss.  2,  110— Bemand— -Non-appearance  of  Parties.] 

When  a  suit  ha*  been  remanded  by  the  Appellate  Court,  and  then 
dismissed  by  the  Court  of  first  instance  for  non-appearance,  of  the 
parties,  the  plaintiff  is  not  debarred  thereby  from  bringing 
another  'suit  upon  the  same  cause  of  action  against  the  same 
defendant. 

Raghunath  Sing  v.  Ramkumar  Modal  ...  App.       64 

s.  7 — Cause  of   Action.]    At    a    sale    for   arrears 


of  rent,  A.  became  the  purchaser  of  a  certain  patni  talook.  B., 
whose  patni  right  had  oeen  sold,  sued  for  and  obtained  a  decree 
iur  reversal  of  the  sale  on  the  ground  of  irregularity.  In  the  mean 
time,  A.  had  committed  default,  and  the  patni  was  again  sold  for 
arrears  of  rent.  The  zemindar  drew'  out  from  the  Collectorate  the 
amount  due  4o  him.  C,  who  had  bought  B.'s  right,  title^and 
interest  in  his  decree,  now  sued  A.  for  recovery  of  the  surplus  pro- 
ceeds of  sale  in  the  hands  of  the  Collector,  anil  obtained  a  decree. 
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He  afterwards  sued  A.  for  mesne  profits  for  the  time  daring  which 
he  was  in  possession  of  the  patni  talook.  This  was  a  suit  by  C. 
against  A. for  recovery  of  the  amount  drawn  out  by  the  zemindar, 
on  the  ground  that,in  consequence  of  A.  having  collected  the  rents 
from  the  talook,  which  were  to  go  towards  payment  of  the  rent  due 
to  the  zemindar, and  having  fraudulently  withheld  such  payment, 
he  had  sustained  damage  to  the  extent  of  the  amount  taken  by 
the  zemindar. 

Held,  that  the  suit  was  barred  by  section  7,  Act  YIII  of  1859*. 
Tarini  Prasad  Ghobb  v.  Khtfdamani  Dkbi         ...  ...    184 

ACT— 1859— VIII,  s.  15  ...  ...  ...  ...    508 

See  Hindu  "Widow. 


8.  17,  cl.  2— Recognized  Agents.']    A   recognized 


agent,  under  clause  2,  section  17,  Act  YIII  of  1859,  can  not  prose- 
cute or  defend  a  suit  in  his  own  name. 

A  gomasta  of  a  firm  ceases  to  be  a  recognized  agent  under 
clause  2,  section  17,  Act  VIII  of  1859,  when  the  business  of  the 
firm  has  ceased  before  the  institution  of  the  suit. 

Mokha  Harakraj  Joshi  v.  Bisbswab  I)  as  ...         App.      1 1 

8.80...  ...  ...  ...  App.      15 


See  Stamp. 

88.  73,  oOO  ...  ...  t    •••  •**      v71 


See  Parties. 

")  S.   /o...  ...  ...  ...  ...       tiLO 


Bee  Prisoners'  Testimony  Act. 

ss.    92,  96— Injunction—  Compensation,  Suit  for— 


Limitation  Act  (XIV of  1859),  s.  I  el.  2.]  A.  haying  brought  a 
6nit  against  B.  obtained  and  issued,  on  the  24th  July  1868,  an 
injunction  against  him  under  section  92,  Act  VIII  of  1859.  The 
suit  was,  on  the  18th  August  1868,  dismissed  :  but  no  compensa- 
tion was  awarded  to  B.  under  section  96  of  Act  VI II  of  1859,  in 
respect  of  the  injunction  which  had  been  issued  against  him.  A . 
and  B.  both  appealed ;  the  former  against  the  decision  dismissing 
his  suit,  the  latter  for  compensation.  Both  appeals  were  dismissed 
on  the  23rd  November  1869,— B.'s,  because  it  was  engrossed  on  a 
stamp  paper  of  the  value  of  eight  annas  only. 

B,  on  the  16th  December  1869,  then  instituted  a  suit  against  A. 
in  theSmall Cause  Oourt,for  damages  in  consequence  of  the  injunc- 
tion which  A.  had  caused  to  issue  against  him  in  his  suit. 

Held,  that  B.  was  not  debarred,  by  section  96  of  A  ct  VIII 
of  1859,  from  instituting  a  Buit against  A.  for  damages,  there  not 
having  been  an  award  of  compensation  under  that  section.  The 
cause  of  action  accrued  from  the  time  at  which  the  plaintiff  was 
first  damaged  by  the  wrongful  injunction ;  continued  as  long  as 
the  injunction  remained  in  force ;  and  limitation  began  to  run  as 
soon  as  the  injunction  was  at  an  end. 

Nanda  Kummar  ShaHa  V  GfttJB  Sabkab  ...  App.        4 

,  ss.  175, 17^       ...  «..  ...  ...    252 


See  Commission. 

",  8.  JLt/x  ...  »*•  •••  •••       Al/f 


See  Act  XVI  op  1864,  s,  51, 

,s.205  ...  ...  ...  ...     382 


See  Execution. 

.  s.  206— Art*  XXIII  o/1861,  1. 11— Payment  out  of 
Court— satisfaction  of  Decree  not  certified — Suit  to  recover  Money 


iT  GENERAL  INDEX. 

Page 
paid  out  of  Court.']    A.   a   judgment-debtor,  paid   to  B.,  the 
decree-holaer,  a  sum  of  money  by  way  of  compromise,  in  foil  satis- 
faction  of  the  decree.    B.   failed    to   certify  this  payment  to  the 
Court,  and  afterwards  executed  her  decree  for  the  full  amount, 

In  a  suit  by  A .  against  H.  for  recovery  of  the  amount  previously 
paid  out  of  Court,  in  satisfaction  of  the  decree,  held  that,  notwith- 
standing section  11  of  Act  XXIII  of  1861,  the  suit  was  maintain- 
able. 

Gunama.ni  Dasi  v,  Pbavkdhori   Daii        223 

ACT— 1859 -VIII,  ss.  208, 284,285,  287,  280— Assignee  of  a  Decree— 
Execution,  Power  of  the  Court  to  which  a  Decree  has  been  trans- 
rnitted  for.']  The  assignee  of  a  decree  should  apply  to  the  Court, 
which  passed  the  decree,  and  not  to  the  Court  to.  which  the  decree 
had  been  forwarded  under  section  285,  Act  VIII  of  1859,  for  exe- 
cutioner the  purpose  of  being  substituted  in  the  place  of  the  orgi« 
nal  decree-holaer. 

The  word  "  Court"  in  section  208,  Act  VHI   of  1859,    does    not 
include  the  Court  to  which  a  decree  has  been  transferred  for  exe- 
cution. 

Sheo  Nabayan  Sing  v.  Habbanb  Lal  .,.  .,.     497 

-  ,8.217  ...  ...  ...  ,..         App.      65 

See  Dismissal  or  Petition  fob,  Nob>Af?eabance. 

ss.  221,  232,  240,  242,  and  851  ...  ...    691 


See  QrnciAL  Assignee. 

-,  8,  230 — Eindenc**— Title— Po8$e8eion.]     On  an  ap- 


plication under  section  230,  Act  VIII  of  1859,inthe  investigation 
of  the  matter  in,  dispute,  the  Court  may  go  into  the  question  of 
title.  It  is  open  to  the  applicant  to  give  evidence  of  title  beyond 
mere  possession,  and  the  decree-holder  may  prove  his  title  to  the 
property. 

Radha  Ptabx  Debi  Chowdhbain  v.  Nabin  Chanjqba  C&ow- 

PUBT  ..<  ...  ■••  •*«  ...     708 

,  s.  283 — Seizure  of  Moveable  Propertg — Mode  of 
Executing  Warrant  against  Moveable  ProveHy~&emoving  Locket] 
Under  section  233,  Act  VIII  of£1659,a  Naeir,  authorized  to  exe- 
cute a  warrant  by  attachment  of  moveable  property  has  power  to 
remove  locks  put  by  the  judgment-debtor  on  the  doors  of  godowns, 
or  other  places  where  his  property  is  stored,  and  put  his  own  locka 
thereon,  for  the  purpose  of  attachment  and  safe  custody  of  the 
property, 

Sodamini  Dasi  v.  Jagbswab  Sub 
ss.  233, 234 


'See  Execution. 
>.  ss.  236,  265 


••• 


See  Moveable  Pbopebty, 
s.271 


See  Redemption,  Equity  q£ 
ss.  273;  280 


See  Act  XXIII  of  1861,  s.  8. 
ss.  276,  278 


•••  ••• 


••t  ••• 


*M  ••• 


•••  »•• 


App. 

••• 

27 
386 

•«• 

155 

••• 

380 

App. 

21 

App.  79  80 

See  Subsistence  Monet. 

-s.  281—"  Bad  Faith."]    Bad  faith  in   section  281, 


Act  VIII  of  1859,  means  bad  faith  not  only  in    respect   of   the 
application,  but  includes  bad  faith  on  previous  occasions. 

'Smith  v.  Boggs  m(  »9<  ...        App,      22 
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ACT-1859-VIII,  ss.  315,  318,  320        357 

See  Award. 


,  sa.  324, 325  ...        App.    75 

See  Appeal* 

♦  s.  342  ...  ...  ...  ...  ...    179 


See  Statute  11  and  12  Vict.,  c.  21,  s.  73. 


^s»350  ...  ...  ...  ...        App*    10 


See  Stamp. 


— -— — »  a»  355— Evidence,  Reception  of,  m    Appellate  Court, 
though  not  produced  in  Lower  Court] 

Maharaja  Jaoadindra  Banwari  Gabind  Bahadur  v.  Bha- 

BATARINl  DA8I  App.        54 

IX       _   ...  ...  312 


••»  •••  »»• 


See  Acts  op  Government  Officials. 
x 

See  Revenue  Court, 
*  *    .     ••■  •••  •••  ...  •••  ..■      47 


See  Petition  of  Appeal  under  s.  15,  Letters  Patent. 

V,8*  ?      ,  '•       „  •••  •••  ...  ...       App.    18 

See  Act  VIII  of  1865  (B.C.),  s.  16. 

»  s-  13— Notice — Special  Appeal]    In  a  suit  for  en* 
nancement  of  rent,  it  was  objected,  on  behalf  of  the  defendant,  in 
special  appeal,  that  service  of  notice  had  not  been  proved.    Held,       '. 
the  question  was  one  of  fact,  and  the  objection  ought  therefore  to 
have  been  taken  in  the  Court  of  first  instance. 

C.  J.  Dumaine  v.  Uttam  Sing App.    44 

— ,ss.86, 99  ...  kr 


See  Moveable  Property. 

»  XI,  8S.  5, 33         ..."  i^k 

See  Partition. 

&?L«"«way: •     •••     App-  66 

Tee  Act  Vin  op  1859,  s.  2. 663 


Sae  Act  Vni  of  1859,  as.  92,  96. 
See  MiHoitEDAN  Lav. 

"s^dT5      396 

"Z     Z.*'A      „         •'*  •••  ••,  ...  ...    619 

See  Saxk  of  Goods. 

"o     iflSL     t.       •"  •••  •••  •■•'  ...    550 

See  Mutual  Dealings. 


— >  8.  20.    See  Execution  or  Decree. 

'  -l  i  x  *  ^^^«w~J>w^a«wn^ProceerfiW]  So  lone  as 
an  actual  6<m<£./tae  contest  is  going  on  in  Court  between  a  decree- 
holder  and  iihe  judgment-debtor  as  to  the  judgment,  there  is  apend- 
ing"  proceeding  "within  section  20  of  Act  XIV  of  1859,  ami  the 
period  of  limitation  must  be  computed  from  the  Court's  decision 


105 


•      I 


• 
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The  decision  in  the  case  of  Ram  Sahaye  Singh  v.    Degun  Singh 
commented  on  and  approved  of. 

Maharaja  Dm  raj  Maiitar  Chand  Bahadur,  Maharaja  of 
Burdwan  «.  Bulram  Sing  Baboo  ...  ...  ...     6li 

ACT— 1859— XIV — Proceedings  to  keep  alive  a  Decree— Bond  fide 
Proceedings."]  The  question  as  to  whether  proceedings  which  had 
been  taken  to  execute  a  decree  had  been  taken  bond  fide  to  keep 
alive  such  decree,  is  a  question  of  fact,  and  no  special  appeal  lies 
from  an  order  finding  that  the  proceedings  taken  were  taken  bond 
■fide. 

Bhuban  Mohan  Chattopadhta  v.  Saudamini  Defi     ...    App.     59* 

«        ■  ■■■  ■  ■ ,   as*  20,  22  —  Limitation— Summary  Decision.]      An 

order  of  a  Court  dismissing  an  application  for  execution  of  a  decree, 
on  the  ground  that  it  is  barred  l>y  the  Law  of  Limitation,  is  not  a 
"  summary  decision"  within  the  meaning  of  section  22,  Act  XIV 
of  1859.  It  is  an  order  within  the  meaning  of  section  20  of  that 
Act. 

Maharaja  Dhiraj  Mahtab  Cbanb  Rot   Bahadur  v.  Ba 

charam  ha2ra        ...  ...  ...  ...  ...     162 

1860— XXVII,  s.  4  •      ...  ...     371 

See  Partus. 

s.  6  ...  ...         '  ...  ...         App-     21 


i 


See  Administration. 

XLV,  s.  174  ...  1<» 

See  Contempt  of  Qourt. 

.—  lSol-XXIII,  8.  8-Act  VIII  of  1859,  w.  273,  280.]  Section  8 
of  Act  XXIII  applieB  only  to  applications  made  under  section  273 
of  Act  VIII  of  1859,  not  to  applications  made  under  section  280. 

Smith  v.  Boggs      ...  ...  ...  ...        App.      21 

R     11  OO'J 


See  Act  VIII  of  1859,  s*  206. 

i  s.  13        ...  ...  ...  ...        App.      91 

See  Jurisdiction. 

8.  ly  ...  ...  ...  ...  ...       0«7 1 


See  Official  Assigneb. 
XXV       ...  ...  ...  ...  ...         App.       /0 

See  Criminal  Procedure  Code. 

,  Chap.  XI       ...  ...  ...  ...  ...     660 


See  Criminal  Procedure  Code. 

,  s.  36.    See  Criminal  Procedure  Code,  s.  36. 

— ,  s.  62.    See  Criminal  Procedure  Code,  s.  62. 

Nuisance,   Removal  of — Power    of  Magis 


trate.]  Under  section  62  of  the  Code  of  Criminal  Procedure,  a 
Magistrate  has  no  power  to  issue  an  order,  ex  parte,  to  cut  down 
trees,  on  the  representation  of  a  party,  supported  hy  the  report  of 
the  Police,  that  the  existence  of  the  trees  Was  a  nuisance. 

The  Queen  v.  Ram  Chandra  Mookerjee  ...  ...     131 

,  as.  66,  273,  439— Complaint  to  be  reduced  to  Writ- 


ing — Irregularity  in  the  Commencement.']  On  receipt  of  a  peti- 
tion from  the  complainant,  the  Magistrate,  without  examining, 
him  and  reducing  his  examination  into  writing,  and  obtaining  his 
signature  thereto,  or  appending  his  own  signature  as  Magistrate, 
referred  the  petition  to  a  Deputy  Magistrate  for  trial.  The  Deputy 
Magistrate  tried  and  convicted  the  accused. 
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On  a  reference  from  the  Sessions  Judge,  on  the  ground  that  the 
proceedings  were  irregular  under  section  66,  Act  XXV  of  1861, 
pnd  that,  therefore,  the  order  of  the  Deputy  Magistrate  was  with- 
out jurisdiction,  held,  that  the  petition  was  sufficient, and  that  the 
Magistrate  was  justified  in  making  over  the  petition  to  a  Deputy 
Magistrate,  who  had  the  full  powers  of  a  Magistrate,  for  enquiry 
and  trial. 

The  Queen  v.  Umesh  Chandra  Chowdhry... 

ACT— 1861— XXV,  ss.  68,  77       ...  '. 

See  Magistrate.  • 


-,  s.  171 


See  Contempt  op  Court. 
-,  s.  320 


See  Highway. 

-,  ss.  407,  426.    See  Criminal  Procedure  Code, 


ss.  407,  426. 

1862— VI  (B.  C),  s.  17  ... 

See  Moveable  Property. 

""""^ mm~^mmmmm  .A.,  S.   14         ...  ... 

See  Stamp. 


••■ 


•  •  • 

160 

•  •  ■ 

274 

•  •-« 

100 

App. 

68 

J\jVJUj 

... 

155 

App. 

10 

4 

App. 

55 

loud — JLjL  ...  .,  ...  ...  ., 

See  Suit  por  Declaration  op  Trusts  op  Temple. 
XXI,  ss.  27,  39. — Appeal — Jurisdiction — Value  of  Suit- 


Value  of  Decree.']  The  Recorder  of  Moulmein,  in  trying  an 
administration  suit,  valued  at  rupees  13,000  found  as  to  rupees  6,000 
in  value  of  the  property  claimed  that  it  did  not  exist.  The  value 
of  the  amount  decreed  by  him  amounted  to  rupees  7,000. 

Held  that,  under  Act  XXI  of  1863,  section*  27  aud  39,  the 
appeal  lay  in  tl^e  first  instance  to  the  High  Court,  and  not  to  the 
Privy  Council. 

Hawabi  v.  Ibrahim  Sali  Bhay  Dapti         ...  ...  ...  305 


1864-III   <B.  C),    s.  87— Act   VIII   of    1859,  *.   2—Res- 


judicata— Limitation — Suit  against  Municipal  Commissioners  for 
Possession  of  Land.]  Previous  to  the  institution  of  the  present 
suit,  one  of  the  shareholders  of  the  piece  of  land  brought  a  suit 
against  the  Chairman  of  the  Municipality  for  recovery  of  possession 
of  his  share.  The  other  shareholders  were  made  fro  forma  defend- 
ants in  the  suit.  This  suit  was  dismissed  as  barred  by  the  law  of 
Limitation.  After  the  dismissal  of  the  suit,  the  plaintiff  brought 
the  present  suit  for  recovery  of  his  share  of  the  land,  on  the  allega- 
tion that  his  tenant  had  relinquished  the  land  within  three  months 
in  consequence  of  his  having  been  phspossessed  by  the  Municipal 
Commissioners. 

Held,  that  the  suit  was  not  barred  by  section  2,  Act  VIII  of  1859 ; 
and  thajb  section  87,  Act  III  of  1864  (B.  C),  did  not  apply. 

Semble. — Act  III  of  1864,  s.  87  (B.  C),  relates  only  to  actions 
brought  in  respect  of  acts  done  by  the  Commissioner  under  that 
Act  for  the  purpose  of  the  Act. 

H.  Price  v.  Khilat  Chandra  Ghose  ...  ...       App.     50 

XVI,  s.  51— Act  XX  of  1866,  s.  t^—Act  VIII  of  1859, 


*.  194 — Registration —Bond — Power  of  Cowrt  to  alter  Term*  of  a 
Specially  Registered  Bond.]  By  a  bond  specially  registered  under 
Act  XVI  of  1864?,  the  obligor  stipulated  to  pay  the  entire  amount 
secured  thereby,  with  interest  at  the  rate  therein  mentioned,  on  a 
day  therein  mentioned.    There  was  a  further  stipulation  that,  on 


viii  GENERAL  INDEX. 

Page 
default  of  payment,  the  bond  was  to  be  enforoed  as  a  decree.  On 
failure  of  payment,  the  obligee  applied  for  execution  under  sec- 
tion 53,  Act  XX  of  1866,  but  the  Subordinate  Judge  ordered  the 
payment  to  the  made  by  instalments,  On  an  application  to  the 
High  Court  under  section  15  of  the  Charter  Act,  held  that  the 
Subordinate  Judge  had  no  jurisdiction  to  pass  a  decree  on  the  bond 
altering  or  varying  its  terms.  Section  194,  Aot  XIII  of  1859,  did 
not  apply. 
Khettea  Mohan  Baboo  t\  Rashbehari  Baboo  ...  ...  ...  167 

ACT-1864-XXVI       500 

See  Mahomed  an  Law. 

*,  s.  #  ...  «,«  , ,.  ,,,  ...  ,,,111 


See  Contract. 


,  s. 8  ...  ...  ,.,  ...   App.  83,  21 


See  Reference  from  Small  Cause  Court. 
-1865— VIII  (B.  C),  s.  16— Act  X  o/1859,  s.  6  Sale  of  a  tenure 


for  Arrears  —  Right  of  Purchaser  —  Ejectment — Incumbrance  by 
former  Tenant."]  A  purchaser  of  a  tenure  sold  under  Act  VIII 
of  1865  (B.  C),  for  arrears  of  rent,  cannot,  under  section  16,  eject 
a  ryot  who  has  acquired  a  right  of  occupancy,  under  section  6, 
Act  X  of  1859,  under  the  former  tenant. 

Nilmadhab  Ka&mokarv.  Shibu  Pal  ...  ...       App.     18 

Shareholder — Purchaser  of  Bights 


of  holder  of  Fractional  Share.]  Section  16  of  Act  VIII  of  1865 
(B.  C.)  does  not  apply  to  the  purchaser  of  the  rights  and  inter- 
ests of  the  holder  or  a  fractional  share  in  an  under-tenure. 

Harasundari  Dasi  v.  Kistu  Mani  Chowdhrain       .-       App.    37 
XI,  b.   19 — Immoveable  Property— Moveable  Property 


— Growing  Crops,]  Growing  crops  are  "immoveable  property/' 
and  execution  of  a  decree  of  a  Small  Cause  Court  cannot  be 
had  against  them  under  section  19  of  Act  XI  of  1865. 

Gopal  Chandra  Biswas  v,  Rakjan  Sirdar,,,  ...  ...  194 

s.    2\— Small    Cause   Court    Act    (Mofussil).']    A 


defendant,  desiring  a  new  trial  of  a  case  decreed  against  him  in  a 
-Small  Cause  Court,  must  deposit  in  Court  the  amount  of  the  decree 
passed  against  him  and  costs,  at  the  time  of  giving  notice  of  his 
intention  to  apply  for  the  new  trial.  A  subsequent  deposit,  though 
made  within  seven  days  from  the  date  of  decision,  will  not  entitle 
the  party  to  ask  for  a  new  trial. 

Semble  — '*  The  next  sitting  of  the  Court/1  mentioned  in  section 
21 ,  Act  XI  of  1865,  refers  to  the  next  sitting  after  the  decision 
complained  of ;  and  the  words  "  within  the  period  of  seven  days 
from  the  date  of  the  decision,"  apply  to  cases  in  which  the  sittings 
of  the  Small  Cause  Court  are  not  held  consecutively  by  reason  of 
the  same  Judge  being  the  Judge  of  more  than  one  Court. 

Kailas  Chandra  Sannel  v,  Dawlat  Sheikh  ...       App.    57 

XX,  s.  34 — Conviction  by  a  Magistrate  for  practising  as 


a  Moohhtar  in  the  Revenue  Court  without  a  Certificate— Jurisdic- 
tion. 

In  the  matter  op  Ramdyal  Sing.,.  <.,  ,,,      App.    89 

—1866— XX,  s.  48  ...  ... mi      App,    86 

See  Registration. 

8.    OO  •••  M«  MMil  Ml  •••     -10 1 


See  Act  XVI  op  1864,  s.  51. 
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AGT—1867— XXVI,  Schedule  B,  Article  11,  Note  A.     ...         App.      6 
See  Valuation  of  Suit. 

-1868— XVI,  s.  16  App.      6 

See  Valuation  of  Suit. 


—1869— TV,  s.  37  71 

See  Co-respondent's  right  to  be  heard  in  Appeal. 

— « VIII        ...  ...  ...  ...  ...         App.    70 

See  Criminal  Procedure  Code. 

,    See  Criminal  Procedure  Code,  s.  435. 


-*-,    ss.  445  A„  445  C.    See  Criminal  Procedure  Code. 


■  ■  ■  r     xv         ...  ...  ...  ,,,  •••  ...    2iD 

See  Prisoner's  Testimony  Act. 
ACTION.    See  Pause  op  Action. 

,  CAUSE  OF  184,220,396,663 

See  Act  VIII  op  1859,  s.  7.    See  Act  VIII  of  1859,  s.  2. 
See  Deposit.    See  Act  VIII  op  1859,  b.  2. 

...    App.    14, 61 


•»« 


See  Mitakshara.    See  Limitation. 

ACTS  OP  GOVERNMENT  OFFICIALS  BINDING  GOVERN- 
MENT— 4c*  IX  of  1859.]  Where,  by  a  decree  of  the  Special 
Commissioner's  Court,  estabished  under  Act  IX  of  1859,  a  decree 
was  made  directing  property  to  be  made  over  to  a  claimant,  the  pro-" 
ceedings  of  officials  mating  over  that  property  were*  when  followed 
by  a  suit  against  Government  to  obtain  possession  of  a  portion  of 
that  property,  in  which  suit  the  Government  raised  no  question  as 
to  the  propriety  of  the  decree,  or  of  the  making  over  of  the  bulk 
of  the  property  under  it,  held,  to  bind  the  Government  as  to  the 
right  of  the  decree-holder  to  the  property. 

The  Secretary  of  State  por  India  in  Council  v.  Mussamat 
Khanzadi  ...  ...  ...  ...  ...      312 

ADDING  PARTIES  371 

See  Parties. 

ADMINISTRATION,  CERTIFICATE  OF       ,  ...      371 

See  Parties. 

Act  XXVUof  1860,  *.  6. 

In  the  Goods  op  Sham  Lal  Das  ...  ...  App.    21 

ADMISSION  IN  ANOTHER  SUIT  WHEN  EVIDENCE        ...      529 
See  Sanad,  Rent-Free. 

ADOPTION  362 

See  Hindu  Law. 

ADULTERY  ...  71 

See  Co-respondent's  Right  to  be  heard  in  Appeal. 

■  »  ...  ...  ...  ...  •••  App.     9 

See  Divorce. 
..         OF   PARTNER  WITH  WIFE    OF  CO-PARTNER  109 
See  Partnership. 
ADVERSE  POSSESSION „•  h<  hi      585 

See  Limitation. 
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ADVOCATE—  Witness  ...  ...  ...  ...        /pp.        28 

Ramfal  Shaw  v.  Biswanath  Mandal. 

AFFIDAVIT  41b 

See  Habeas  Corpus. 

AGENT  OF  COMPANY,   AUTHORITY  OF— Corporation— Seal- 
Contract — Companies'  Clauses  Consolidation  Jet,  8  and  9    Vict., 
c.  16,   s.  97— The  Scinde  llailicay  Act,   1857,   20  and   21    Vict, 
c.   160.]    The   Scindo  Railway    Company  was  incorporated  by 
18   and   19  Vict.,  c.  115,   for  the  purpose  of  making  and  main- 
taining   Railways   in  India,   and  for  other  purposes.    This  was 
repealed  by  20  and  2i    Vict.,    c.   160,  which    authorized    the 
Company  to  extend  their  operations,  and  extend  their  capital.  &c. 
This  Act,  by  section  3,  declared  the  Companies'  Clauses  Consoli- 
dation Act,  1845,  to  be.  incorporated   with  it.     By  section  18,  the 
Company  have  "a  seal  for  use  in  India  in  lieu  of  the  common  seal 
"  of  the  Company,  and  from  time  to  time  may  vary  and  renew  it, 
"and  make  regulations   for  its  use;  and  except,  as  by  this  Act 
"  otherwise  expressly  provided,  every  document  sealed  with  such 
"  seal,  in  conformity  with  such  regulations  or  in  pursuance  of  any 
"  order  of  the  directors,  or  of  any  authority  given  by  the  Company 
"  under  their  common  seal,  shall  be  as  valid  and  effectual  as  if  the 
"  common  seal  were  afpxed  thereto,"    By  section  o4,  "  the  Com - 
"  pany,  from  time  to  time,  may  appoint  and  remove  such  commit- 
"  tees,  persons  or  person,  as  the  Company  think  fit  to  act  on  behalf 
"  of  the  Company  in  India  or  elsewhere,  with  respect  to  the  mak- 
"  ing,  maintaining,  managing,  working,  and  using  of  the  railways 
"  and  other  works  of  the  Company,  and  the  control  and  conduct 
*'  of  any  of  the  affairs  in  India  or  elsewhere  of  the  Company ;  and 
"may  delegate   to  any  such  committee,    persons,  and  person 
"  respectively  all  or  any  of  the  powers  of  the  Company  and  of  the 
"  directors  and  officers  thereof  which  the  Company  thinksjit  expe- 
"  dient  that  such  committee,  persons,  and  person  respectively 
"  should  possess  for  the  purposes  of  his  or  their  respective  appoint- 
''mont."     In  ^fanuary  1867,  E.  was  the  Agent  of  the  Company  in 
India,  and  he  entered,  it  was  alleged,  on  their  behalf,  into  a  con- 
tract with  the  plaintiffs,  for  60  sets  of  iron-work  for  low- sided 
waggons.    The  plaintiffs'  firm  did  not  deal  in  iron- work,  and  they 
had  to  get  the  goods  manufactured  for  them  in   England.     The 
Board  of  Directors  were  at  the  time  supplying  iron- work  for  the 
Company.    There  was  nothing  to  show  that  E.  had  been  appointed 
under  the  provisions  of  section  54  of  the  £pt,  20  &  21  Vict.,  c.  160, 
nor  was  there  any  evidence  of  the  extent  of  his  power  or  authority. 
A  specification  of  the  contract  differed  from  it,  in  that  it  stated 
the  waggons  to  be  covered  waggons,  and  not  low-sided  waggons. 
The  contract  was  not  made  under  seal  of  the  Company,  nor  was 
the  iron- work,  the  subject  of  the  contract,  ever  accepted  by  the 
Company.    The  defendants  admitted  that  at  the  date  of  the  alleged 
contract,  E.  was  the  Agent  of  the  Company  in  India,  but  denied 
that  his  power  extended  to  the  making  of  such  contract ;  they 
further  stated  that  the  contract,  if  entered  into,Tiad  been  afterwards 
cancelled. 
Held,  by  Phear,  J.,  that  there  was  no  evidence  to  show  that  E.  had 
authority  to  make  the  contract.    The  contract  was  one  which  E. 
would  have  had  power  to  make  in  writing  only,  under  section  97 
of  the  Companies'  Clauses  Consolidation  Act,  had  he  been  appointed 
under  section  54,  20  and  21  Vict.,  c.  160,  but  there  was,  no  proof 
of  such  appointment. 


GENERAL  INDEX.         '  ii 

Pag* 

Held,  on  appeal,  that,  assuming  that  B.  had  been  appointed  under 
section  54  with  power  as  large  as  in  the  ordinary  course  couid  be 
conferred  upon  him  under  that  section,  the  contract  was  not  one 
by  which,  acting  as  such  agent,  he  had  power  to  bind  the  Company. 

Stewart    v.    The    Scindb,   Punjab,   and    Delhi   Railway 
Company     ... 

AGENTS,  RECOGNIZED  

See  Act  VIII  of  1859,  s.  17,  cl.  2. 

AGREEMENT,  BREACH  OP 

See  Cause  op  Action. 


••• 


NOT  TO  ALIENATE 


■•• 


See  Mortgagb. 

ALIENATION  BY  LrfE-TENANT      

See  Limitation. 

AJjliMOiN  Y        ...  ...  ...  ••■  ...  ... 

See  Co- Respondents  Right  to  be  heard  in  Appeal. 

,  PERMANENT.]  Principle  on  which  the  Court  will  grant 

permanent  alimony. 
Okd  v.  Ord 

ALTERATION  OF  DECREE.    See  Decree. 

AMEEN,  REMUNERATION  OF 
See  Partition. 

AMENDMENT  ...  ...  

See  Habeas  Corpus. 

ANCESTRAL  PROPERTY,  SALE  OP      

Sea  MlTAKSHAHA. 

APPEAL.    Set  Co-Respondent's  Right  to  be  heard  in  Appeal. 

— *•    ...  ...  ...  ...  ...  ...         305)  658 

See  Act  XXI  of  1863,  ss.  27,  39.,    See  Criminal  Proce- 
dure Code. 


•  a  • 

195 

App. 

11 

App. 

46 

... 

264 

... 

585 

**  *. 

71 

jrant 
App. 

34 

•  ;» 

135 

... 

418 

App. 

14 

■  •  '     ...  ...  ...  ...  ...  App.  10,    30 

See  Stamp.    See  Valuation  op  Suit. 

Act  VIII  of  1859,  88.  324,325— Award.]    Two  out  of  three 

arbitrators  appointed  in  the  case,  submitted  their  award  before  the 
Moonsiff.  The  defendant,  against  whom  the  award  had  been  made, 
applied  to  the  Moonsiff  to  set  aside  the  award*  on  the  grounds  of 
corruption  and  misconduct,  and  that  the  award  was  a  nullity,  inas 
much  as  only  two  out  of  three  arbitrators  had  made  the  award. 
The  Moonsiff  overruled  the  objections,  and  passed  a  decree  in  terms 
of  th6  award.  On  appeal  to  the  Judge,  the  order  of  the  Moonsiff 
was  sst  aside,  on  the  ground  that  the  award  was  illegal,  as  two  only 
of  the  three  arbitrators  originally  appointed  had  made  the  award, 
and  that  the  evidence  did  not  prove  the  plaintiff's  case. 

On  an  application  to  the  High  Court  to  set  a  side  the  order  of  the 
Judge,  held,  that,  under  section  325,  Act  VIII  of  1859,  the  Judge 
had  no  jurisdiction  to  set  aside  the  award  when  the  Court  of  first 
instance  had  passed  judgement  according  to  the  award. 

In  the  Matter  of  the  Petition  oe  Sheikh  Ilahi  Bux.     App*    75 

— —  AND  REVIEW,  ARGUMENTS  ON 535 

See  LiuiiAiiox. 


xii  GENERAL  INDEX. 

Pa*o 

APPEAL,  EXECUTION  OP  DECREE  MADE  ON         605 

See  Practice. 

_ PROM  COMMISSIONER  OP  INSOLVENT  COURT  ...  17*> 

See  Statute  11  &  12  Vict.,  c.  21,  s.  73. 

TO  PRIVY  COUNCIL,  PETION  OF— Delay  in  Trans 
mission — Tower  of  High  Court  to  strike  it  off  tlie  File.~\  Until 
a  petition  of  appeal  to  the  Privy  Council  presented  to  the  High 
Court  has  been  admitted  and  allowed,  a  party  has  no  right  of 
appeal  to  the  Privy  Council.  If  the  petition  is  allowed  to  remain 
on  the  file  of  the  Court,  and  is  not  prosecuted  within  a  reasonable 
time,  the  Court  has  power  to  order  its  removal  from  the  file. 

GOBARDHAN  BaRMONO  V.  S&IXATI  MaVI  BlBI  ...  ...      7d 

UNDER   a.  15,  LETTERS  PATENT.    See  Petition  of 


Appeal  under  s.  15,  Letters  Patent. 

WAIVING      OBJECTION      IN      COURT      BELOW, 


EFFECT  ON  ...  ...  ...  ...  ...  ...  570 

See  Practice. 

APPELLATE  COURT  App.  17,    54 

See  Valuation  op  Suit.    See  Act  VIII  op  1859,  s.  355. 

ARGUMENTS  ON  APPEAL  AND  REVIEW 

See  Limitation. 

ARREARS,  SALE  OP  TENURE  POR  

See  Act  VIII  op  1865  (B.  C),  s.  16. 

AxU&nibx  •••  ...  ••■  ...  ...  ... 

See  Magistrate. 
ASSIGNEE.    See  Oppicial  Assignee. 
OP  A  DECREE      

See  Act  VIII  of  1859,  ss.  208,  284,  285,  287,  290. 

ATTACHMENT  

See  Execution. 

AND  SALE  OP  MOVEABLE  PROPERTY.    App.    71 
See  Execution. 

AUCTION-PURCHASER  691 

Bee  Oppicial  Assignee. 

AUTHORITY  OP  AGENT  OP  COMPANY.    See  Agent. 

AWARD  ...  ...  ...  ...  ...  ,.,      App.    75 

See  Appeal. 


... 

585 

App. 

18 

•  •  • 

274 

•  •• 

497 

382, 

386 

■  Su&mweton  — Completion— Delivery — Act  VIII  of  1859, 
ss,  315,  318,  320.1  By  an  order  of  Court,  of  January  17th, 
1867,  a  suit  was  referred  to  two  arbitrators,  under  section  312, 
Act  VJLLl  of  1859,  who  were  to  make  their  award  in  writing, 
and  Bubmit  the  same  to  the  Court  within  three  months.  No 
order  for  enlarging  that  time  was  made.  The  first  meeting  of 
the  arbitrators  was  held  on  May  22nd,  1867,  and  four  subsequent 
meetings  were  held,  at  which  all  the  parties  attended,  and  evidence 
was  taken ;  at  the  last  of  which  meetings,  namely,  on  27th  July,  an 
objection  for  the  first  time  was  taken  on  behalf  of  the  defendant 
that  the  time  limited  by  the  order  of  reference  had  expired,  but 
the  arbitrators  proceeded  with  the  reference.  The  award  was 
made  on  12th  August  1867,  and  remained  with  one  of  the  arbitra- 
tors until  his  death  in  August  1868.    Subsequently  it  was  pro- 
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duced  by  the  other  arbitrator*  on  the  application  of  the  parties  to 
the  suit,  and  delivered  to  the  successful  party,  by  whom  it  was 
brought  into  Court  on  the  10th  May  1870, .and  judgment  was 
moved  for  in  accordance  therewith.  Held,  that  the  arbitrators  had 
authority  to  make  the  award.  The  award  Was  properly  submitted 
to  the  Lourt.  Section  320>  Act  VIII  of  1859,  does  not  make  it 
necessary  for  the  arbitrators  to  submit  the  award  to  the  Court  per- 
sonally. Submission  to  the  Court)  under  section  320,  is  not  neces* 
sary  to  the  completion  of  an  award  under  sections  315  and  318. 

Although  an  arbitrator  may  deliver  his  award  to  one  of  the 
parties,  he  ought  not  to  hand  over  with  it  the  proceedings, 
depositions,  and  exhibits. 

S.  M.  Jagatsuhdari  Dasi  v.  Sokatan  Btsak       ...  ...      357 

BAD  FAITH  ...  ...  ...  ...  ...  ...      App.      22 

See  Act  YHI  oi  1859,  s.  28L 

Jo  A 1 1  j  •••  ...  ...  •••  ...  •»•  »•«        *i4 

See  Magistrate. 

BALANCE  OF  ACCOUNT      ' 550 

See  Mutual  Dealings. 

JiAJOiUxLKJ  ...  .<•  ...  •••  ••»  ....  •«.        «« 

See  Hindu  Law. 

BBNAMI  POLDER,  CREDITORS   CLAIMING  AGAINST    ...      578 
See  Benahi  Purchase  in  Child's  Name. 

■ ,  LEASE  ...  ...  •••  ...  «••        ...      234 

See  Revenue  Court. 

■■    ■>■      *  'f  PURCHASE  ...    •        •••  ...  ...        „,      546 

See  Act  I  op  1845,  a.  21. 

■■      ■      ■«■  "     '  Suit  for  Confirmation   of  Possession   and 

Declaration  of  Title— rRevievO — Decree— Declaratory  Decree- -Res- 
AdjudicaiaJ]  A.  brought  a  suit  for  a  debt  against  B.,  obtained  a 
decree,  and  attached  certain  land  in  execution.  C.  intervened, 
claiming  the  property  as  his :  but,  on  the  28th  March  1868,  his 
claim  was  disallowed,  on  the  ground  that,  in  two  suits  previously 
brought  against  C.  and  others  forpossession  of  the  same  property, 
on  the  30th  December  1863,  by  X.  and  Y.,  whose  interest  had, 
pending  the  suit,  been  purchased  by  B»,  it  had  been  decreed  that 
the  land  belonged  to  B.  The  decrees  in  these  suits  were  dated  13th 
and  19th  January  1864 ;  they  were  in  favor  of  B.,  and  ran  in  his 
name  alone.  C.  had  purchased  a  moiety  of  the  property  at  an  auc- 
tion-sale on  the  7th  March  1859;  X.  and  Y.  claimed  under  a  pre- 
existing mortgage  over  the  same  property,  the  equity  of  redemp- 
tion under  which  had  been  foreclosed. 

C.  now  brought  a  suit  against  A .  and  B.  for  confirmation  of  his 
possession,  ana  a  declaration  of  his  title  to  the  property.  He  alleg- 
ed that  B.  was  his  servant,  and  had  purchased  the  interest  of  X. 
and  Y.  in  the  prperty  benami  for  him;  that  he  (C)  had  made  the 
purchase  with  his  own  money  in  the  name  of  B.;  that  the  suits 
originally  brought  by  X.  and  Y.  had  really  been  compromised ; 
that  while  the  decrees  of  the  13th  and  19th  January  1864  were 
nominally  in  favour  of  B.,  they  where  really  in  his  {C.'s)  favour;  and 
that  the  suit  brought  by  X.  and  Y.  had  been  allowed  to  proceed  in 
B.'s  name,  in  order  that  C.'s  title  might  be  strengthened  by  a  decree 
in  his  favour,  B.being  only  nominally  the  decree-holder.  C.  also 
stated  that,  since  his  purchase  on  7th  March  1859,  he  had  always 
been  in  possession,  and  he  dated  his  cause  of  action  from  the  28th 
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March  1868,  when  his  claim  to  the  property  which  had  been 
attached  by  A.  in  his  suit  against  B.  was  disallowed. 

The  Subordinate  Judge  gave  a  decree  in  faror  of  the  plaintiff  0. 
B.  alone  appealed  to  the  High  Court;     . 

Held,  that  C,  not  having  been  disturbed  in  his  possession,  and 
seeking  a  declaration  of  his  title  only  and  no  relief,  should  have 
stated  clearly  and  precisely  what  that  title  was;  that  as  against  A., 
who  had  not  appealed,  the  dicision  of  the  subordinate  Judge  was 
final;  that  as  between  B.  and  V.  the  matter  was  res  adjudicota; 
that  0,  could  not  go  behind  the  decrees  of  the  13th  and  19th  Janu- 
ary 1864,  which  had  been  passed  in  favor  of  B.,  and  show  that  the 
purchase  by  B.  and  subsequent  decrees  were  really  benami  for  C. 
and  in  his  favor.  A  decree*  until  it  is  set  aside,  is,  as  between  the 
parties  to  it,  conclusive  both  as  to  the  rights  of  those  parties  and 
the  character  in  which  they  sue. 

On  application  for  review  of  judgment,  held,  a  party  applying  for 
a  review  of  judgment  must  show  that  there  is  good  and  sufficient 
cause  for  granting  the  review  before  he  can  be  heard  to  rtrgue  that 
the  decision  is  erroneous.  In  so  showing  cause  (first),  no  point 
can  be  raised,  which  has  been  already  discussed  and  decided  on  the 
original  hearing  of  the  appeal ;  and  (secondly)  no  new  point,  which 
has  not  been  raised  at  the  hearing  of  the  appeal,  can  be  argued  on 
the  application  for  review. 

Bhawabal    Sing   v.    MaiIaraja    Rajendra    Pr&tap    Saiioy 

DAHADUa  •«•  •••  ...  ...  ...      o**c 

BENAMI  PURCHASE  IN  CHILD'S  NAME— Presumption-Credit- 
ors claiming  against  Benami-lwlder— Strict ness  of  Proof.']  Al- 
though a  purchase  by  a  Mahomedan  with  his  own  money  of  an 
estate  in  the  name  of  his  son  raises  a  presumption  of  the  son's  name 
being  used  benami  for  his  father,  proof  [that  the  father's  object  was 
to  affect  the  ordinary  rule  of  succession  as  from  him  to  that  pro- 
perty is  sufficient  to  give,  as  respects  strangers,  a  titlo  to  the  son 
independent  of  and  adverse  to  the  father. 

Where  bond  fide  creditors  of  the  ostensible  owner  of  property  are 
claimants  on  that  property,  the  Court  will  require  strict  proof  on 
the  part  of  any  one  seeking  to  have  it  declared  that  he  held  it  only 
benami. 

RUKNADAWLA    N0WAB    AtlMED    AlIKHAN  V*  HuSDWABI    MuLL 

AND   ANOTHER 57S 

BEQUEST,  VOID ,..'       ...433 

See  will. 
BILLS  OF  EXCHANGE,  PRESUMPTION  OF  PAYMENT  OF    ...  619 

Sec  Sale  of  goods. 
BOARD  OF  REVENUE     135 

See  Partition. 
BONA  FIDE  PROCEEDINGS <       ,„.    App.    69 

See  Act  XIV  of  1859,  s.  20. 
BOND.    See  Instalment  Bond. 

——""""■  •••  »••  •««  ••«  Ml  III  ••(  »•■     JlO/ 

See  Act  XVI  of  1864,  s.  51. 
,  FAILURE  TO  REGISTER     f        Ml        App.     46 

See  Cause  of  Action. 
*  HOLDER.    See  Bottomry  Bond-holdeB. 

— ,  SUIT  TO  RECOVER  MONEY  Otf  M|       ^        App.     46 

See  Cause  of  Actios. 
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BOTTOMRY  BOND-HOLDER— Ship,  Sale  of— Masters  Lien 'for 
Wages — Priority.]  The  charterer  of  a  ship  advanced  money  tp 
enable  her  to  complete  the  voyage,  and  obtained  as  security  a 
"  bottomry  bond"  signed  by  both  the  master  and  owner.  On  the 
completion  of  the  voyage,  the  charterer  got  the  ship  arrested  and 
sold,  and  the  money  was  brought  into  Court..  Before  any  order 
bad  been  made  for  the  payment  of  the  proceeds  out  of  Court,  the 
master  also  had  got  the  ship  arrested  at  his  suit  for  wages  due,  but 
no  decree  had  beeii  obtained.  Subsequently,  the  charterer,  without 
notice  to  the  master,  obtained  an  order  of  Gourfc  for  the  payment  of 
the  proceeds  of  sale  to  satisfy  his  bottomry  bond.  Thereupon,  the 
master  applied  to  restrain  the  charterer  from  taking  the  money 
out  of  Court,  until  the  claim  for  wages  had  been  first  satisfied. 
Held,  that  the  master  bad  a  lien  on  tfye  proceeds  for  wages  due  to 
him  at  the  time  of  the  sale  of  the  ship,  prior  to  that  of  the  bottomry 
bond- holder,  and  that  he  was  entitled  to  b&ve  the  proceed^  retained 
in  Court  until  the  hearing  of  his  claim* 

In  the  Matter  of  the  Shi*  "Portugai/'  ..,  ,.,  ...258 

BREACH  OF  AGREEMENT ...       App.    46 

See  Cause  op  Action. 

BROTHER,  PROMISE  BT,  TO  GIVE  SISTER  IN  MARRIAGE...  395 
See  Contract. 

CASE  COGNIZABLE  BY    SMALL   GATJSE    COURT,    INTER- 
FERENCE OF  HIGH  COURT  IN ...       App.    91 

See  Jurisdiction. 

< ,  REMOVAL    OF,    FROM    FILE    OF  f§UBBORDINATE 

MAGISTRATE  ...  .:.  ...  ...       App.    45 

See  Criminal  Procedure  Code,  s.  36. 

CAUSE  OF  ACTION  184,  220,  396,  663 

fee  Act  VIII  op  1859,  s.  7.    See  Act  VIII  or*  1859,  s.  2. 
ee  Deposit.    See  Act  VIII  op  3859,  s.  2.* 

"  ...  ...  ..•  ...    *       »..App,  14,    61 

See  Mitakshara.    See  Limitation. 


Suit  to  Recover  Money   advanced  on  a  Bond 


before  the  Jlfoney  became  due — Failure  to  register  a  Bond — Breach 
of  Agreement.']  A.  executed  a  bond  in  favour  of  B.,  but  failed  to 
cause  the  registration  of  the  same.  Before  the  amount  secured  by 
the  bond  became  due,  B.  sued  A.  for  recovery  thereof,  on  the 
ground  that,  as  A.  had  agreed  to  get  the  bond  registered,  but  failed 
to  do  so,  B.  was  entitled  to  recover  the  amount  advanced  by  him. 
Held,  that  B.  had  no  cause  of  action. 
Guru  Prasad  Rot  v.  Bai  Baboo  Dhanpat  Sing  ...      App.    46 

CERTIFICATE,  CONVICTION  BY  MAGISTRATE  FOR  PRAC- 
TISING IN  REVENUE  COURT  WITHOUT  ...       App.    89 
See  Act  XX  op  1865,  s.  34. 

OF  ADMINISTRATION.    See  Administration. 

See  Parties. 

CHILDREN  ...  ...  IM  ...  ,.,  ...      1 

See  "Will. 

,  ACCESS  TO        71 

See  Co-respondent's  Right  to  be  heard  in  Appeal. 
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CIVIL  COURT,  JURISDICTION  OP *  ...       App.    68 

See  Highway. 

COGNATE       ...  .•#  •«.  ...  •-•  •••  •••  44J 

See  Hindu  Law. 

CO-HEIR,  SUIT  BY  ...  371 

See  Pasties. 

COLLECTOR  ...  ...  ...  ...  ...  ...  135 

See  Partition. 

,  PETITION  TO,  FOR  MUTATION  OF  NAMES    ...  123 

See  Gift. 


■  ,  SALE  BY  ...  ,„  ...  ...  ...  155 

See  Moveable  Property. 

COMMISSION— Examination  de  bene  ease— Evidence — Act  VIII   of 
1859,  88.  175,  179.]    A  de  bene  esse  examination  of  a  witness 
about  to  leave  the  jurisdiction  of  the  Court  must  be  taken  by 
the  Court,  unless  the  parties  oonsent  to  the  evidence  being  taken 
under  a  commission. 

Edwards  v.  Muller       ...  ...  ...  ...  ...  252 

COMMISSIONER         135 

See  Partition. 

,  DEPUTY       653 

See  Criminal  Procedure  Code. 

OF  INSOLVENT  COURT,  APPEAL  FROM   ...  179 


*«» 


See  Statute  11  and  12  Vict.,  c.  21,  s.  73. 
COMMISSIONERS,  SUIT  AGAINST  MUNICIPAL 
See  Act  III  or  1864  (B.  G.)»  s.  87. 

COMMITMENT  

See  Magistrate. 

COMPANY,  AUTHORITY  OF  AGENT  OF,    See  Agent. 

COMPANIES'  CLAUSES  CONSOLIDATION  ACT 

See  Agent. 

COMPENSATION,  SUIT  FOR 

See  Act  VIII  of  1859,  ss.  92,  96. 

COMPLAINT  ...  

See  Magistrate. 

IN  WRITING      

See  Act  XXV  op  1861,  ss.  66.  273,  439. 

,  IRREGULARITY  IN       

See  Act  XXV  OF  1861,  ss.  66,  273,  439. 

— WORDING 

See  Criminal  Procedure  Code. 

COMPLETION  

See  Award. 

CONFORMATION  OF  POSSESSION,  SUIT  FOR 
See  Benami  Purchase. 

CONSIDERATION       

See  Contract. 

CONSTRUCTION  OF  GIFT.    See  Gift. 

CONTEMPT  OF  COURT— Penal  Code  (Act  XLV  of  1860J,  s.  174 
—Code  of  Criminal  Procedure  (Ad  XXV  of  1861;,   *.   171— 


App. 

50 

•  •  • 

274 

•  ■  • 

195 

App. 

4 

... 

274 

•*. 

160 

••• 

160 

... 

660 

... 

357 

• . . 

321 

••• 

395 

GENERAL  INDEX.  xvii 

P*ge 
Power  of  Subordinate  Magistrate.]     A    Subordinate  Magistrate 

has  no  power  to  try  an  offence  punishable  under  section  174  of  the 

Penal  Code  committed  against  his  own  Court,  but  is  bound,  under 

section  171  of  the  Code  of  Criminal  Procedure,  to  send  the  case, 

if  in  his  opinion  there  is  sufficient  ground  for  investigation  to  a 

Magistrate  having  power  to  try  or  commit  for  trial. 

Thjb  Queen  v.  Chandra  Sekhar  Rot ,100 

CONTRACT  ...        ...        ...        ..;        ...        ...        ,„        ...  195 

See  Agent. 


Consideration — Promise  by  Brother  to  give  Sister  in 


Marriage.']  A  certain  amount  of  money  had  been  paid  by  one 
Hindu  to  another  in  consideration  of  a  promise  by  the  latter  that 
he  would  give  his  sister  in  marriage  to  the  former.  The  girl's 
mother  was  alive.  In  a  suit  for  recovery  of  the  amount  on  the 
ground  that  the  latter  had  failed  to  fulfil  his  promise,  held,  that 
the  suit  would  lie. 

Jogeswar  Chakrabatti  v.  Panch  Kauri  Chakrabatti        ...  395 

Sale  qf9  Goods — Addition  of  "Fresh  Goods" — Reference 


to  Sigh  Courts-Act  XXVI  of  1864,  s.  7.]  R.  G.  G.  and  Co, 
entered  into  a  contract  to  sell  certain  goods  to  A.  S„  N.  S.,  both 
Calcutta  firms.  The  contract,  which  was  in  a  printed  English  form, 
was  taken  on  the  18th  December  1868  by  one  M.,  on  behalf  of  the 
firm  of  R.  G.  G.  and  Co.,  to  obtain  the  signature  of  the  vendees, 
firm.  It  was  signed  on  their  behalf  by  A.  S.  Neither  M.  nor  A.  S. 
understood  English,  and  no  explanation  was  given  of  the  terms 
of  the  contract  to  A.  S.  at  the  time  he  signed  it,  but  there  had 
been  negotiations  between  M.  and  A.  S-,  as  to  these  goods 
prior  to  the  time  when  A.  S.'b  signature  was  obtained.  It  did  not 
appear  that  the  goods  had  been  identified  in  any  way  by  the 
purchasers  who  had  merely  seen  a  sample.  After  his  signature, 
A.  S.  wrote  in  Nagri  "goods  fresh,  grenadines  five  cases,  at  2  annas 
3  pie  per  yard."  A.  S.,  N.  S.,  afterwards,  on.  the  9th  Feb- 
ruary, 1869,paid  rupees  1,000  as  earnest-money,  which  was  accepted 
by  R.  G.  G.  and  Co.,  who  then  allowed  further  time  for  taking 
delivery  of  the  goods,  which,  however,  A.  S.,  N.  S.,  finding  some 
of  the  goods  were  stained,  declined  to  do.  R.G.G.  and  Co.,  there- 
upon brought  an  action  for  breach  of  contract  in  not  taking  delivery, 
and  a  cross-suit  was  brought  by  A.  £>.,  N.  S.,  to  recover  the 
rupees  1,000  paid  as  earnest-money. 

Held,  that  the  words  "  fresh  goods"  after  the  signature  of  A.  S. 
constituted  part  of  the  contract  into  which  the  parties  entered,  and 
by  which  they  were  bound. 

Where  a  case  has  been  heard  by  a  Bingle  Judge  of  the  Small  Cause 
Court,  and  a  new  trial  has  been  applied  for,  and  the  case  has  been 
reheard  by  two  Judges,  the  Court  is  bound,  under  section  7, 
Act  XXVI  of  1864,  to  refer  the  case  for  the  opinion  of  the  High. 
Court,  if  requested  to  do  so  by  either  party  to  the  suit,  though  the. 
Judges  do  not  entertain  any  doubt,  or  differ  in  opinion. 

Madhab  Chandra  Rudar  v.  Ambit  Sing,  Narayan  Sing. 
Amrit  Sing,  Narayan  Sing,  v.  Madhab  Chandra  Rudar      111 

CONTRADICTION  OF  RETURN       557 

See  Habeas  Corpus. 

CONVICTION   BY   MAGISTRATE    FOR  PRACTISING  AS  A 
MOOKTAR    IN     THE     REVENUE    COURT    WITHOUT 

CERTIFICATE ,  App.    89 

See  Act  XX  of  1865,  s,  34. 
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CO-PROPRIETOR— Injunction— Injury."]  The  defendant  wag  in 
possession  of  land  under  a  potta  granted  by  the  ijaradars  of  the 
proprietors,  and  thereon:<cominenced  to  build  a  house  ad  plant 
a  garden.  The  plaintiff,  who  had  bought  the  right,  title,  and 
interest  of  one  of  the  proprietors,  sued  to  restrain  him.  He  did 
not  allege  any  injury.    Held,  that  such  suit  would  not  lie. 

Sri  Chand  v.  Nim  Chand  Sa.hu  ...  ...  ...        App.    25 

CO-RESPONDENT'S  RIGHT  TO  BE  HEARD  IN  APPEAL— 
Adultery-- Alimony — Divorce  (Act  IV  of  IS69,)  «.  87— Access  to 
Children — Costs  ].  A  husband  brought  a  suit  for  divorce  against 
his  wife  on  the  ground  of  her  adultery ;  the  co-respondent  appeared 
in  that  suit.  The  respondent  appealed  on  the  ground  (inter  alia) 
that,  on  the  evidence,  the  Court  ought  to  have  held  that  the  adultery 
was  not  proved.  Held,  that  in  that  appeal  the  co-respondent  was 
not  entitled  to  be  heard  in  opposition  to  the  appeal. 

The  Court  has  power,  under  section  37  of  Act  IV  of  1869,  to 
order  permanent  alimony  to  the  wife,  when  a  husband  obtains  a 
divorce  on  the  ground  of  her  adultery.  When  the  marriage  is 
dissolved  on  account  of  the  adultery  of  the  wife,  she  is  not  entitled 
to  have  access  to  the  children  of  the  marriage. 

Kelly  v.  Kelly  and_Saunders  ...  ...  ...      71 

CORPORATION  ...  „.  ...  ,.f  19$ 

See  Agent. 

louoio  ...  ...  ...  •••  ...  ...  ...        /I 

See  Co-respondent's  Right  to  be  heard  in  Appeal. 


..• 


App.  23,  24,  31 
See     Reference     *&oat     £mall    Cause    Court.      See 
Pledgee, 
r        .     j  WIFE'S         ...  ••#  ,.,  ,,,  ,„       App,      9 

See  Divorce, 

COUNSEL       ...        ...  f App.    70 

See  Criminal  Procedure  Code, 

POURT  OF  SESSION,  POWER  OF  660 

See  Criminal  Procedure  Code. 

CREDITORS  CLAIMING  AGAINST  BENAtal  HOLDER  ...    578 

See  Ben  ami  Purchase  in  Child's  Name. 

CRIMINAL  PROCEDURE  CODE  ( Acts  XXV  of  1861  and  VIII 
qf  1869) — Counsel — Pleader — Prosecution.']  A  counsel  or  pleader 
is  entitled  to  appear  and  act  on  behalf  of  the  prosecution  in  the 
Criminal  Courts. 

In  the  Matter  op  Chandi  Charan  Chatterjee  v,  Chandra 
Kumar  Ghose  .:.  ...  ...  ...       App.    70 

! „  CHAPTER  XI—  Complaint, 

Irregularity  in  recording— Power  of  the  Court  of  Session.] 
A  Court  of  Session  *is  competent  to  proceed  to  the  trial 
of  a  prisoner  brought  before  it  upon  a  charge  by  a  Magistrate 
authorised  to  make  a  commitment,  though  the  complaint  or  autho- 
rization be  contained  only  in  a  letter  from  the  Judge  of  that  Court 
to  the  Magistrate  of  the  district,  sent  with  the  record  of  the  case, 
notwithstanding  an  irregularity  or  defect  of  form  in  recording  the 
pomplaint. 

The   complaint   or    authorization  of    Court  before    which,  or 
against  the  authority  of  which,  an  offence  mentioned  in  Chap.  £l 
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of  the  Code  of  Criminal  Procedure  is  alleged  to  have  been  com- 
mitted, is  a  sufficient  warrant  for  commencement  of  criminal  pro- 
ceedings. 

The  Queen  v.  Naratan  Nair      ...  .,.  ...  ...660 

CRIMINAL  PROCEDURE  CODE,  s  36— Removal  of  a  Case  by 
the'ttagistrate  from  the  File  of  a  Subordinate  Magistrate.']  Inter- 
ference by  the  High  Court,  in  a  case  where  the  Magistrate  had 

•  improperly  exercised  his  discretion  in  removing  a  ease  from  the  file 
of  a  Deputy  Magistrate. 

In  the  Matter  of  this  Petition  of  Naba  Kumaobl  Baneb- 
jeb    •••  •»•  •*•  •*•  ...  ...      App.    43 

*  — ,     s.     62— Prohibitory     Order.'] 

Under  section  62  of  the  Code  of  Criminal  Procedure,  a  Magistrate 
cannot  pass  a  prohibitory  order  without  having  previously  issued 
a  rule  to  show  cause  why  the  order  should  not  be  passed. 

The  Queen  v.  Rai  Lachmipat  Sing  App.    81 

i  ss.  63,  77    ...  ...  ...  2?4 


m*j 


See  Magistrate. 

s.  171         ..,  ui  ...  100 


See  Contempt  op  Court. 
*• — ■ "'     '  - — i  s.  320         ...  ...      App.    6S 

See  Highway. 

- .,  ss.  407,  426.]   A.  was  charged 

with  the  offence  of  voluntarily  causing  hurt  to  C,  and  B.  was 
charged  with  the  same  offence,  and  also  with  the  offence  of 
abetting  A.  The  Magistrate  found  A.  guilty  of  the  offence, 
and  sentenced  him  to  three  months'  rigorous  imprisonment.  The 
Magistrate  also  found  B.  guilty  of  abetment  of  the  offence  of 
voluntarily  causing  hurt  to  C,  and  sentenced  him  tp  one  month's 
rigorous  imprisonment  and  a  fine. 

On  appeal,  the  Sessions  Judge  held  that  there  was  no  evidence 
to  convict  A.,  and  he  accordingly  released  the  prisoner.  The  ap- 
peal of  B.,  however,  was  rejected,  on  the  ground  that  the  evidence, 
though  it  did  not  prove  him  guilty  of  abetment,  proved  him  guilty 
of  voluntarily  causing  hurt,  and  therefore,  Under  section  426  of  the 
Code  of  Criminal  Procedure,  the  sentence  could  not  be  reversed* 
No  "  error  or  defect  either  in  the  charge  or  in  the  proceedings  on 
trial"  was  alleged. 

Held  (by  Mitter,  J.)  that  section  426  of  the  Code  of  Criminal 
Procedure  did  not  apply. 

The  Queen  v.  j&ahendronath  Chattebjee    App.    39 

(Act  VIII  o/1869;,  s.  435— 


Tower  of  a  Magistrate  in  dealing  with  a  case  token  dismissed  with* 
out  full  and  sufficient  enquiry.]  SembU. — When  a  charge  is  dis- 
missed by  a  Subordinate  Magistrate  without  enquiry,  a  Magistrate 
has  no  power,  under  section  435  of  Act  VIII  of  1869,  to  order  a 
trial  before  another  Magistrate,  but  can  only  order  a  commitment 
to  the  Court  of  Session. 

The  Queen  v.  Hibalal  3nffG App.    43 

(Act  VIII  of  1869),  ss.  445A, 


445C — Deputy  Commissioner — Appeal.'}  The  right  of  appeal  to 
the  High  Court  given  by  section  445C,  of  the  Criminal  Procedure 
Code  to  persons'  convicted  Oh  a  trial  held  by  an  officer  invested 
with  the  power  described  in  section  445A,  is  confined  to  cases  in 
which  the  officer  has  exercised  that  power. 

Tin:  Qt-eex  r.  Dhoba  Bhooya       ...        ,„        ,,;        M#        ,,. 
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CROPS,  GROWING    ...  ...  ...  ...  ...  ...  194 

See  Act  XI  of  18e5,  s.  19. 

CUSTODY,  DEPENDANT  IN  ...  215 

See  Prisoners'  Testimony  Act. 

■  OF  WIPE  ...  ...  ...  ...  ...  557 

See  Habeas  Corpus. 

DEALINGS.    'See  Mutual  Dealings. 

DECLARATION  OP  TITLE,  SUIT  FOR  321 

See  Benami  Purchase. 

TRUSTS  OF  TEMPLE.    See  Suit  for 

DECLARATORY  DECREE      321 

See  Benami  Purchase,  j 

—————  SUIT  ...  ...  ...  ...  —  508 

See  Hindu  Widow. 
DECREE.    See  Execution  op  Decree. 


...  321 


See  Benami  Purchase. 

.,  ALTERATION  OF— Lower  Court.']  After  a  decree  has 


been  confirmed  by  the  High  Court  on  appeal,  the  Subordinate 
Court  has  no  power  to  make  any  alteration  in  it. 

P.  T.  Onraet  v.  Sankar  Dutt  Sing.       ...  ...      App.    60 

,  ASSIGNEE  OF  A  497 

See  Act  VIII  or  1859,  ss.  208,  284,  285,  287,  290. 

— ,  EXECUTION  OF,  MADE  ON  APPEAL       605 

See  Practice. 

—  FOR  RENT,  EXECUTION  OF         ...  155 

See  Moveable  Property. 

,  FORM  OF  570 

See  Practice. 


,  PROCEEDINGS  TO  KEEP  ALIVE  ...       App.    69 

See  Act  XTV  op  1859,  s.  20. 

■  ■  SALE  IN  EXECUTION  OF  380, 691 

See  Redemption,  Equity  op.    See  Oppicial  Assignee. 

,  SATISFACTION  OF  223 

See  Act  VIII  op  1859,  s.  206. 

,  VALUE  OF  305 

See  Act  XXI  op  1863,  ss.  27,  39. 

DECREE-HOLDER,  LIABILITY  OF  App.  71 

See  Execution. 

DEED  OF  IMMOVEABLE  PROPERTY,  UNREGISTERED  App.    86 

See  Registration. 

DEFENDANT  IN  CUSTODY  215 

See  Prisoner's  Testimony  Act. 

>0 FffPTJ  ^ 643 

See  Statute  op  Frauds. 

DEFERRED  DOWSE  84 

See  Mahombdan  Law. 

DELAY  IN  TRANSMISSION  OF  APPEAL  Mt  Mi    76 

See  Appeal  to  Privy  Council. 
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DELIVERY  ...  •••  •••  »»*  •••  •«.  «3t>7 

Sflfi  A. WARD 

DEPOSIT— Act  XIV  of  1859,  *;  1,  cl.  IB— Cause  of  Action.']  The 
plaintiff,  on  leaving  Calcutta,  in  1850,  deposited  a  sum  of  money 
with  A.,  B.,  and  C,  on  which  they  were  to  pay  him  Rs.  9  monthly, 
and  return  the  principal  on  his  demanding  it.  Rs.  9  were  paid  to 
him  monthly  until  within  twelve  months  of  this  suit.  A .  and  B.  had 
died  since  the  date  of  the  deposit.  This  suit  was  brought  against 
C;  and  the  representatives  of  A.  and  B;  to  recover  the  amount 
deposited,  and  a  decree  was  passed  against  O.  on  his  own  admission. 
But  the  representatives  of  A .  and  B.  set  up  that  the  suit  was  barred. 
Held,  that  it  was  not  a  deposit  under  section  1,  clause  15  of  Act 
XIV  of  1859.  But  held  also,  in  accordance  with  the  English  cases 
(from  which,  however,  the  learned  Judge  dissented)  that  the  cause 
of  action  arose  from  the  date  of  the  agreement  to  repay  the  money 
on  demand,  and  not  from  the  date  of  the  demand,  and  therefore 
the  suit  was  barred. 

Parbati  Charaw  Mookebjea  Vi  Ramnaj&atan  Matilal       ...  396 

bEPUTY  COMMISSIONER 658 

See  Criminal  Procedure  Code,  ss>  445A,  445C. 

DILITVIATION  OF  LAND— Rights  of  Proprietors  to  Accretion.'] 
Where  property  is  wholly  submerged  by  a  river,  any  land  forming 
afterwards  on  the  site  will,  when  the  ownership  of  that  site  is 
proved  to  exist  in  the  former  owner,  remain  in  him,  and  the  accre- 
tions will  not  belong  to  the  adjacent  proprietor. 
Felix  Lopez  v.  Maddan  Thakook,  Bbljomohan  Thakoor,  and 
Hari  Mohan  Thakoor      ...  ...  ...  ...  ...  521 

btSCJHARGE  ...  ,♦  ...  App.  79,  80 

See  Subsistence  Monet. 

DISCRETION  ...  418 

See  Habeas  CoRPtJS. 
DISMISSAL  OF  PETITION  FOR  NON-APPEARANCE,  WHEN 
NO   DAY   HAD    BEEN  FIXED   FOR   HEARING    IT— Act 

VIII  of  1859.  *.  217  ...  App,    65 

Rajballab  Saha  v.  Rams  ad  ay  Ghose. 
DISSOLUTION  OF  PARTNERSHIP.    See  Partnership. 

DISTRESS—  Vesting  Order,  Time  of  Operation  of—  Priority  of  Official 
Assignee.]  A  distress  levied  after  the  filing  of  the  petition  of  in- 
solvency, but  before  the  vesting  order  is  drawn  np,  is  invalid  as 
against  the  Official  Assignee. 

A  vesting  order  is  made  when  it  is  given  by  the  Court,  and  not 
at  the  time  it  is  drawn  up,  signed,  and  sealed. 

In  the  Matter  op  John  Bodby  ...        ,   ..*  .«.  ...  309 

DIVORCE  ACT,  s.  37 71 

See  Co-Respondent's  Right  to  be  heard  in  Appeal. 

,  SUIT  FOR-Adultery— Wife's  Costs.] 

Bboadhead  v.  Broadhead  ...  ..,  M.      App.      9 

DOMICILE     ...  ...  ...  ...  ...  ...  ...      1 

See  Will. 
DOWER  ...  ...  ...  ...  ...  ...  ...    84 

See  Mahometan  Law. 

■— - >  WIDOW  IN  POSSESSION  OF  ESTATE  AS  SECURI- 

TY  FOR,  FORM  OF  DECREE  AGAINST 570 

See  Practice. 
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EASEMENT    ...  ...  ...  ...  .-.  ...      App.    66 

See  Eight  of  Wat. 

EFFECT  OF  GOVERNMENT  SALE  ON  JAGHIRS     529 

See  Sanaa,  Rekt-freb. 

ON  APPEAL  OF  WAIVING  OBJECTION  IN  COURT  _ 

BELO W  •••  •«•  •*•  •••  •••  ••-  *)tiJ 

See  Practice. 
EJECTMENT  ...  ...  ...  ..,  ...       App.    18 

See  Act  VIII  of  1865  (B.  C),  a-  16. 

ENDOWMENT,  DEED  OF       181 

See  Hindu  Law. 

ENHANCEMENT  OF  RENT,  SUIT  FOR         47 

See  Petition  of  Appeal  under  s.  15,  Letters  Patent. 

ENJOYMENT,  PERIOD  OF,  NECESSARY  TO  CREATE  RIGHT 
OF  USER  ...  ...  ...  ...  ...  ...  I74r 

See  User 

EQUITY  OF  REDEMPTION.    See  Redemption.    See  Redemption, 

Equity  of. 

,  FORECLOSURE  OF        389 

See  Regulation  XVII  of  1806,  s.  7. 

-,  PURCHASE  OF  463 


See  Mortgage. 

EVIDENCE  252,619,708 

See  Commission.    See  Sale  of  Goods.    See  Act  VIII 
of  1859,  s.  230. 

See  Instalment-bond. 

— ,  ADMISSION  IN  ANOTHER  SUIT  WHEN       "  ...  529 

See  Sanad,  Rent-free. 

,  RECEPTION  OF,  IN  APPELLATE  COURT,   App.    54 
See  Act  VIII  of  1859,  s.  355. 

EXAMINATION  DE  BENE  ESSE       252 

See  Commission. 

EXECUTING  WARRANT,  MODE  OF,  AGAINST  MOVEABLE 
PROPERTY  App.    27 

See  Act  VHT  of  1859,  s.  233. 

EXECUTION       ,  ...  ..,  611 

See  Act  XTV  of  1859,  s.  20. 

■  Attachment — Partnership — Property— Act    VUl  of  1859, 

8.  205.]  A  decree-holder,  who  was  also  a  partner  of  the  judgment- 
debtor,  sought  to  attach,  in  execution  of  his  decree,  the  share  of 
the  judgment-debtor  in  the  assets  of  the  partnership  business,  the 
business  then  being  in  the  hands  of  the  Receiver  of  the  Court  under 
a  decree  for  dissolution  and  winding  up.  Held,  that  such  share  of 
the  judgment-debtor  was  not  property  within  the  meaning  of  sec- 
tion 205  of  Act  Yiil  of  1859,  and  therefore  not  liable  to  attachment 
in  execution. 

Abbott  v.  Abbott  and  Crump     ...  ...  ,,,  ...382 

Act  VUl  of  1859,  m.  233,  234.] 


A  decree-holder  in  execution  attached  and  seized  certain  pro- 
perty which  belonged  to  the  judgment-debtor  in  partnership  with 
another  person,  who  alone  at  the  time  of  attachment  was  in  actual 
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possession.    Held,  that  such  property  was  the  subject  of  attach- 
ment in  execution  of  the  decree  against  the  one  partner,  but  such 
attachment  must  be  limited  to  his  share,  and  the  attachment  should 
be  by  prohibitory  order,  not  by  actual  manual  seizure. 

Thama  Sing  v.  Kaudas  Roy        ...  ...  ...  ...  386 

EXECUTION— Attachment  and  Sale  of  Moveable  Property — Decree- 
liolder,  Liability  of,  to  Owner  of  Property  wrongly  seized  and  sold 
by  him,.']  In  execution  of  a  decree  against  a  judgment-debtor,  his 
right,  title,  and  interest  in  an  elephant  was  sold.  In  a  suit  by  a 
third  party  against  the  decree-holder  and  the  purchaser  for  recovery 
of  the  elephant  or  its  value,  on  the  ground  that  the  elephant  was 
his  property,  and  not  the  property  of  the  judgment-debtor, — 

Held,  that  the  decree-holder,  as  well  as  tne  purchaser,  was  liable 
to  make  good  the  loss  caused  by  such  sale. 

Kakai  Prasad  Bose  v.  Hiracoand  Manu  ...  ...        App.    71 

— OF    DECREE — Limitation — Purchase  of  Decree   in 

Execution— Act  XIV  of  1859,  s.  20.]  G.  A.  obtained  a  decree 
against  M.  Afterwards  L.  N.,  who  had  obtained  a  decree  against 
G.  A.,  attached  the  decree  which  he  (G.  A.)  had  obtained  against 
MM  and,  upon  sale  in  execution,  became  himself  the  purchaser  of 
that  decree.  It  afterwards  appeared  that  the  decree  held  by  L.  N. 
against  G.  A.  was  barred  by  limitation. 

Held,  that  the  execution  of  L.  N.'s  decree  against  G.  A.  being 
barred  by  lapse  of  time  at  the  time  of  sale,  the  sale  was  invalid. 

Golam  Asgar  v,  La&himani  Dbbi         ...  ...  ,..68 

FOR  RENT        ...  , 155 

See  Moveable  Property. 

—  MADE  ON  APPEAL      605 


See  Practice. 

-,  POWER  OP  COURT  AS  TO      ...  497 


ffee  Act  VHI  o*  1859,  ss.  208,  284,  285, 287,  290. 

-,  SALE  IN  380,691 


See  Redemption,  Equity  op.    See  Official  Assignee. 

EXPENSES  OP  PARTITION,    See  Partition, 

FACT,  QUESTIONS  OF  ,  M-       App,    84 

See  Right  op  Way. 

FAILURE  TO  APPOINT  NEW  TRUSTEE  ,„  tM  ...181 

See  Hindu  Law. 

REGISTER  BOND         ,.,  App.    46 

See  Cause  op  Action. 

FATHER'S  SISTER'S  SON      442 

See  Hindu  Law. 

FILE  OF  SUBOBDINATE  MAGISTRATE,  REMOVAL  OF 

CASE  FROM  App.    45 

See  Criminal  Procedure  Code,  e.  36. 

FLOOR  OF  UPPER  STORY 401 

See  Landlord  and  Tenant. 

FORECLOSURE  OF  EQUITY  OF  REDEMPTION  ..,  ...  389 

See  Regulation  XYII  of  1806,  s.  7. 

FORM  OF  DECREE  ,  570 

See  Practice, 
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FRACTIONAL    SHARE,     PURO^SER    OF  RIGHTS    OF 

HOLDER  OF  App.    37 

See  Act  VIII  op  1865  (B.  Q.),  8. 16. 

FRESH  GOODS  Ill 

See  Contract 
GENERAL  RELIEF,  PRAYI^  FQ$ 682 

See  Relief. 
GENTILE    ...  ...  ...  ...  ...  ...         '  ...  442 

See  Hindu  Lav. 
GENTILES,  SUCCESSION  OF  293 

See  Hindu  Law. 

iLjii?  X  ...  ...  t.|  ...  ...  ...  ...    IqI 

See  Hindu  Lav. 

t CONSTRUCTION   OF— Absolute    Gift— Petition  to  Collector 

for  Mutation  of  Names."]  A.,  a  Hindu,  living  under  the  Mitak- 
shara  law,  executed  a  petition  to  the  Collector,  stating  that  he  was 
in  possession  of  all  his  ancestral  property;  that  his  only  son  was 
dead ;  that  be  bad  no  urife ;  that  his  son  had  left  a  widow,  B.,  and 
two  daughters,  and  no  other  children  or  heirs ;  the  petitioner  went 
on  to  state,  ?'  I  declare  her  (B.)  my  heir ;  and  as  with  the  exception 
of  the  said  B.,  I  have  no  other  heir  or  maKk,  nor  can  there  be  any, 
of  which  circumstances  I  have  already  preferred  information  in 
my  petition  of  10th  April  1830,  and  life  is  uncertain,  I  consequently 
request  that  the  name  of  B.,  the  widow  of  my  late  son,  be  registered 
in  the  Collectory  mutation  book  as  proprietor  and  malguzar  in  the. 
place  of  my  name,  with  regard  to  the  property,"  Ac.  "Further,  as  of 
B.,  there  are  two  daughters  who,  after  marriage,  by  the  blessings  of 
Providence,  may  be  blessed  with  children ;  they  and  their  children, 
therefore,  are  and  will  be  heirs  and  maliks.  But  as  long  as  I 
live,  I  shall  keep  the  management  of  my  own  affairs  in  my  own  hands 
and  look  after  all  the  transactions  of  dihat,  &c.t  myself,  as  hereto- 
fore." B.  sold  and  conveyed  parcels  of  the  property.  In  a  suit  by 
her  daughter's  son  against  the  purchasers,  for  a  declaration  of  his 
reversionary  right  to  the  property  sold,  held,  that,  under  the  terms 
of  the  petition,  there  was  an  absolute  gift  to  B.  That  as  the  gift  was 
not  fettered  by  any  restriction,  the  alienation  by  B.  was  good  and 
yalid. 

Chatter  Lax  Sing  v.  Shrwukrah,  alias  Raj  Dubga  Prasad  123 

GODOWN         ...  ...  ...  ...  ...  ...  ...  401 

See  Landlobd  and  Tenant. 
GOODS.    See  Sale  of  Goods. 

,  STORAGE  OF  401 

See' Landlord  and  Tenant. 
GOVERNMENT   OFFICIALS,   ACTS    OF.  See  Acts  or  Govern- 
ment Officials. 

: SALE,  EFFECT  OF,  ON  JAGHIRS      529 

See  Sanad,  Rxnt-frjbc. 
GREAT  GRANDSON ...  442 

See  Hindu  Law. 

GROWING  CROPS       194 

See  Act  XI  op  1865,  a.  19. 

GUARANTEE— Statute  of  Frauds  (29  Car.  IT),  c.  3,  *.  4—21  Geo. 
JOT.,  e.  70,  s.  17.]  A  contract  of  guarantee  is  a  "matter  of  contract 
and  dealing"  within  the  terms  of  section  17  of  21  Geo.  III.,  c.  70, 
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•  and  therefore  such  a  contract  made  by  a  Hindu  is  not  affected  by 
section  4  of  the  Statute  of  Frauds.  When  a  defendant  raises  a 
claim  of  set-off,  on  the  trial  of  that  issue,  be  must  be  considered  as 
plaintiff. 

Sbjmati  Jacadamba  Das;  v.  J  M.  Gbob  ...  ...  639 

HABEAS  CORPJJS— Minor— Discretionr-Beturnr- Affidavit— Amend- 
ment.] 'ffye  return  to  a  writ  of  habeas  corpus  must  be  taken  to 
Joe  true,  and  cannot  be  controverted  by  affidavit.  In  England, 
.56  George  III,  c.  J 00,  s.  4,  allows  affidavits  to  be  used  to  contro- 
vert the  return  in  criminal  matters,  but  that  Statute  does  not  apply 
to  this  country. 

The  return  to  a  writ  of  habeas  corpus  can,  however,  be  amended., 

A  girl,  under  sixteen  years  of  age,  has  not  such  a  discretion  as 
enables  her,  by  giving  her  consent,  to  protect  any  one  from  the 
criminal  consequences  of  inducing  her  to  leave  the  protection  of  a 
lawful  guardian ;  tut  where  the  return  to  the  writ  of  habeas  corpue 
stated  that  a  girl  was  ahoye  the  age  of  sixteen  (though  her  mother 
stated  her  to  be  of  the  age  of  thirteen  years  and  nine  months),  the 
.Court  held  that  she  was  of  years  of  discretion  to  choose  for  herself 
under  whose  protection  she  would  remain. 

The  Queen  v.  Vaughan.    In  the  Matter  op  S.  M.  Qanesh 
Sundabi Debi,  alias  Mani    ...  ...  ...  ...  418 

»  Return,  Contradiction  of—Mahomedan  Ijaw — 

Marriage — Custody  of  Wife — Mmor.]  The  return  to  a  writ  of 
habeas  corpus  is  not  necessarily  conclusive,  and  does  not  preclude 
enquiry  into  the  truth  of  the  matters  alleged  therein,  although  5§ 
George  III.,  c.  100,  does  not  apply  to  this  country. 

By  Mahomedan  law  the  mother  is  entitled  to  the  custody  of  a 
female  child,  although  married,  until  she  has  attained  puberty. 

Where  a  husband  applied  that  his  wife,  stated  in  the  return  to  a 
writ  of  habeas  corpus  to  be  "  an  infant  under  the  age  of  sixteen 
years,  to  wit,  of  the  age  of  eleven  years  or  thereabouts,"  might  be 
delivered  pver  into  his  custody,  the  Court,  on  the  ground  that  she 
had  not  attained  the  age  of  puberty,  and  that  her  dower  had  not 
been  paid,  refused  to  order  ner  to  be  taken  from  the  custody  of  the 
mother,  although  the  mother  had  taken  her  away  secretly,  in  the 
absence  of  her  rather  and  husband  from  Bandari,  where  they  were 
all  living  together,  to  Calcutta. 

'  In  the  Matter  of  Khatija  Bibi,  ...  ,.,  »..  557 

jP.Ji4l.Ly  ...  ...  •••  •••  ...  ...  ...    1*> 

See  Hindu  Law. 

HBIES  .OF  ^NDOWEB,  REVERSION  TO ...  181 

See  Hindu  Law. 

,  BEVERSIOtfARY         ...  508 

Bee  Hindu  w/  tdow  * 

HIGH     COURT,    INTERFERENCE     BY    IN    CASE    COGNI- 
ZABLE BY  SMALL  CAUSE  COURT        ..,  ...       App.    91 
See  Jurisdiction. 

• ,POWEftOP  ...  76,316 

See  Appeal  to  Pbivy  Council,    See  Statute  24  and  25 
Vict!,  c.  104,  s.  15. 

App.    29 


•»• 


S  ee  Statute  24  and  25  Vict.,  c.  104.  s.  15. 

HIGHWAY—  Criminal  Procedure  Code  {Act  XXV  of  1861),  a.  320 

—Civil  Court  Jurisdiction.']    The  Magistrate  had,  on  the  com* 

plaint  of  the  defendant,  passed  m  .order,  under  secfciop.  320  of  the 
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Criminal  Procedure  Code,  forbidding  the  plaintiff  to  retain  posses-        < 
sion  of  a  piece  of  land  to  the  exclusion  of  the  public,  until  he  had 
obtained  the  decision  of  a  competent  Court  adjudging  him  to  be 
entitled  to  such  exclusive  possession. 

The  plaintiff,  accordingly,  brought  his  suit  in  the  MoonshTs  Court 
to  recover  possession  of  the  land.  The  Moonsiff  gave  him  a  decree 
for  exclusive  possession  of  the  land.  On  appeal,  the  Judge  held 
that  the  Moonsiff  had  no  jurisdiction  to  try  the  question  whether 
the  public  had  a  right  of  way  over  the  land.  The  Judge's  decision 
was  reversed  in  special  appeal,  and  the  case  remanded  to  the  Judge 
to  try  the  issue,  whether  the  plaintiff  was  entitled  to  the  exclusive 
use  of  the  land. 

Maheschandra  Mookerjee  v.  Bamutam  Palit  App    68 

HINDU  AGE  OP  MAJORITY.    See  Majority,  Age  op,  op  Hindus, 

DEFENDANT  643 

See  Statute  op  Frauds. 

FAMILY,  MANAGER  OF  JOINT  ...  546 

See  Act  I  op  1845,  s.  21. 
IDOL.    See  Shebait  op  Hindu  Idol, 

See  Limitation. 

'■■     ■  Gift — Religious  Endowment— Trustee  with  Power  of 

Appointment — Deed  of  Endowments-Failure  to  appoint  new  Trustee 
— Reversion  to  the  Heirs  of  the  EndowerJ]  A.,  a  Hindu,  by  a 
deed  of  wukfnama  (deed  of  endowment),  after  reciting  that  he  had 
"  erected  and  prepared  a  thaJeurhari  (temple)  and  the  image  of 
ihahur  (idol),  and  also  a  sadavart  (alms-house),  and  had,  in  way  of 
wukf  (endowed  property),  dedicated  certain  property  for  the  per- 
formance of  the  puja  (worship)  of  the  said  thakur  and  repairing  of 
the  house,  flower  garden  and  thakubari,  and  appointed  his  sister, 
B.,  the  manager  and  matwali  (trustee)  of  the  same,  authorized  B. 
to  spend  the  profits  in  the  performance  of  the  puja,  <&c.  As  for 
the  future,  she  (B.)  should  appoint  such  person  to  be  the  manager 
and  matwali  as  may  be  found  by  her  to  be  fit,  &c.;  and  in  like  man- 
ner all  successive  matwalis  should  have  right  of  appointing  sue* 
cessiyely  matwalis.  To  these  his  heirs  should  not  tave  right  to  pre- 
fer any  claim,  &c."  B.  died  without  having  appointed  any  matwali 
(trustee)  to  succeed  her  in  the  management  of  the  trust.  On  a 
suit  by  the  heir  of  B.  to  obtain  possession  of  the  property  covered 
by  the  deed  against  the  heirs  of  A.,  held  that  tne  managership, 
on  failure  of  appointment  of  a  trustee,  reverted  to  the  heirs  of  the 
person  who  endowed  the  property. 

Mussakut  Jai  Bansi  Kunwar  v.  Chattek  Dhari  Sing        ...  181 

Heir — Paternal   Uncle's    Daughter's  Son — Sapinda.] 


A  father's  brother's  daughter's  son  is  entitled  to  be  recognized  as 
an  heir  according  to  the  Hindu  law  current  in  the  Bengal  School. 
Guru    Gobind    Shaha    Mandal    v.    Anand    Lal     Ghose 
Mazumdar  ...  ...  ...  •••  ...    15 

-Inheritance — Mitakshara — Great-grandson — Sapinda — 


Gentile— Bandlm — Cognate— Father's  Sisters  Son.]  The  great- 
grandson  of  the  great-great-great-grandfather  of  the  deceased  is 
according  to  the  Mitakshara,  a  nearer  heir  to  the  deceased  than 
his  father's  sister's  son, 

Thakur    Jibnath    Sing    v.    The  Court   op  Wards;  The 
Court  of  Wards  v,  Thakur  Jibnath  Sing       ,m  m.  443 
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tUNDU  LAW — Inheritance — Sister^    A  sister  cannot  succeed  her 
brother  as  heir  by  Hindu  law. 

Srimati  Eukkini  Dasi  v.  Kadarnath  Ghose  ...       App.    87 

Karta — Managing  Member — Liability  of  a  Manag- 
ing Mettiber  to  Account]  A  managing  member  of  a  joint  Hindu 
family  is  bound  to  render  an  account  of  his  management  to  his  co- 
sharers,  and  he  is  liable  to  a  suit  if  he  refuses  to  do  so*  And  such 
Buit  will  lie  even  if  the  parties  suing  were  minors  during  the  period 
for  which  the  account  is  asked. 

Abhaychandra  Koy  Chowdhry  v.  Pyarimohan  Guho  ...  347 

Part  of  Money  borrowed  paid  in  Belief  of  Legal 


Necessity — Mortgage  Deed.']  The  daughter  of  a  Hindu,  while  in 
possession  of  the  paternal  estate,  borrowed  a  large  sum  of  money 
under  a  mortgage  of  a  portion  of  the  estate.  Part  only  of  tho 
money  borrowed  was  devoted  by  her  to  the  relief  of  legal  neces- 
sity. After  her  death,  the  next  heir  sued  the  mortgagee  to  recover 
the  property  mortgaged,  and  to  set  aside  the  mortgage  deed.  The 
Courts  below  gave  a  decree  for  possession  to  the  plaintiff,  upon  re- 
payment of  the  amount  actually  spent  in  the  relief  of  legal  neces- 
sity.   Such  decree  upheld  on  appeal. 

Lalit  Payday  v>  Sridhar  Deo  Narayan  Sing  ...  176 

Succession   of  Gentilee   according  to  Mitahshara.] 


According  to  the  Mitakshara,  the  great-great-great-grandson  of  the 
great-greattgreat  grandfather  of  the  deceased  is  entitled  to  suces- 
sion  as  one  of  the  gentiles. 

Bhya  Ram  Sing  and  Bhya  Jubraj  v.  Agar  Sing  ...  293 

Widow—  Unchastity— Act  XXI  of  1850>]  A  Hindu 


widow,  in  whom  the  property  of  her  husband  has  once  vested,  does 
not  forfeit  by  her  unchastity  her  right  to  such  property. 

Semble. — Unchastity,  followed  by  degradation  or  expulsion  from 
caste,  would  not  be  sufficient  to  deprive  a  widow  of  an  estate  which 
she  has  taken  by  inheritance. 

Srimaxi  Matangini  Dbbi  tn  Srimati  Jayeali  Debi  ...  466 

Adoption.]    A  Hindu  widow, 


who  has  become  unchaste,  is  living  in  concubinage,  and  is  in  a  state 
of  pregnancy  resulting  from  such  concubinage,  is  incompetent  to 
receive  a  son  in  adoption. 

Sayamalal  Dutt  v.  Saudamtni  Dasi  ...  ...  ...362 

WIDOW — Reversionary  Hevrs— Declaratory  Suit — Act  VIII 


o/1869,  8*  15— Necessity — Waste.]  A  Hindu  died  in  1808,  leav- 
ing five  sons,  and  possessed  of  considerable  property.  In  1 813,  the 
four  younger  sons  obtained  a  decree  for  partition  against  their 
elder  brother,  but  themselves  continued  to  live  together  as  a  joint 
Hindu  family,  and  so  did  their  widows  after  their  death.  After 
the  death  of  the  widow  of  one  of  the  brothers,  J.  D.,  the  widow  of 
another  brother,  brought  her  suit  for  partition  ;  but  subsequently, 
by  the  consent  of  all  parties,  the  matters  in  dispute  were  referred 
to  arbitration,  and  an  award  was  made  as  follows : — "Selling  their 
(the  widows')  respective  ryoti  land,  'bati,'*  or  house,  they  will 
'pay  the  coBts  of  their  respective  vakeels ;  in  that  way  the  land, 
'  fbati,'  or  house,  that  shall  remain,  with  the  proceeds  belonging  to 
"their  respective  shares,  the  raiment  and  food  of  C.  D.  (the  widow 
"of  another  brother)  and  J.  D.  will  be  supplied  during  their  lives; 
"they  will  be  unable  to  make  a  gift,  sale,  &c;  should  the  proceeds 
"of  the  land,  'bati,'  or  house  not  be  sufficient  for  their  food  and 
"raiment,  and  for  the  purity  of  their  respective  husbands  in  a 
"suitable  manner,  the  jetta  dharma,  then  showing  good  reason, 
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a 


xxriil  GENERAL  INDEX 

Page 

'•regulation,  conformably  to  the  dharma  shaslra  what  is  expedient 
"as  necessary,  according  to  usage,  informing  the  other  shareholders, 
"they  shall  be  able  to  sell  the  ryoti  land  'bati,'  or  house  of  their 
"respective  shares."  This  award,  which  directed  a  partition, 
according  to  the  terms  of  a  chinitnama,  or  written  description  of  the 
land,  which  was  executed  by  all  the  parties,  was  made  a  rule  of 
Court  on  26th  July  1858.  J.  U.  took  possession  of  her  husband's 
share  of  the  estate,  some  portion  of  which  she  alienated.  In  a  suit 
brought  by  the  reversionary  heirs  against  J.  D.,  and  the  purchasers 
of  what  she  had  sold,  it  was  alleged  that  the  alienations  were 
without  necessity,  and  contrary  to  the  award,  and  it  was  prayed  that 
they  might  be  declared  void  as  against  the  reversionary  heirs,  and 
that  J.  D.  might  be  restrained  from  further  alienation.  Held,  that 
the  suit  could  be  maintained  in  the  life-time  of  J.  D.  As  there 
was  no  waste  proved,  the  prayer  for  an  injunction  to  restrain  fur- 
ther alienation  was  refused1. 

Bewble. — In  purchasing  from  a  Hindu  widow,  the  purchaser  is 
not  bound  to  look  to  the  appropriation  of  the  money,  nor  is  he 
affected  by  the  fact  that  the  alienation  was  made  for  a  larger  sum? 
than  the  necessity  of  the  case  required. 

Kamikhaprasad  Rot  v.  Srtmati  Jagadamba  Dasi  ...  50# 

HOLDER  OP  CERTIFICATE,  SUIT  AGAINST  371 

See  Parties 

FRACTIONAL  SHARE,    PURCHASER    OP 

RIGHTS  OP       App.    37 

See  Act  VIII  or  1805  (B.  C),  s.  16. 
IDOL.    See  Shibait  op  Hindu  Idol. 

IMMOVEABLE  PROPERTY  194 

See  Act  XI  of  1865  s.  19. 

i  UNREGISTERED  DEED  OF,   App.    80 

See  Registration. 

INCUMBRANCE  BY  FORMER  TENANT  App    18 

See  Aot  VIII  oi  1865  (B.  C),  s.  Id. 

INHERITANCE  442 

See  Hindu  Law. 

•^■^^^^  •••  •••  •«•  •••  »••  Japp.     o7 

See  Hindu  Law. 
INJUNCTION        App.  4,  2S 

See  Act  VIII  or  1859.  ss.  92,  96.    See  Co-Pboykhtor. 

■  TO  STAY  SALE.    See  Intbbim  Injunction, 

INJURY      ...  ...  ...  ...  ...  „,  App.    2& 

See  Co-Proprietor, 

INSOLVENT  ACT,  ss.  7,  49 691 

See  Official  Assigns*. 

— COURT,    APPEAL  PROM  COMMISSIONER  OF,  179 

See  Statute  11  and  12  Vict.,  o.  21,  s.  73. 

INSTALMENT-BOND  —  "Nuzzur"  —  "Salami"  —  Abwab  —  Unregis- 
tered Potta  and  Kabuliat— Set-of— Evidence.]  Plaintiff  sued  in  a 
Small  Cause  Court,  on  an  instalment-bond,  for  rupees  81.  The  bond 
had  been  executed  for  nuzzur  or  ealamii  contemporaneously  with 
the  execution  of  a  potta  and  kabuliat,  by  which  the  defendants 
agreed  to  pay  the  plaintiff  rupees  335  a  year;  for  two  years,  as  rent 
for  certain  land.  The  potta  and  kabuliat  had  not  been  registered. 
A  previous  suit  brought  by  the  plaintiff  under  Act  X  of  1859  had 


GENERAL  INDEX.  xxix 

Page 

been,  therefore,  dismissed,  Arid  no  oral  evidence  was  admitted  to 
prove  the  terms  of  the  potta  and  kabuliat.  The  defendants  now 
claimed  a  set-off  against  the  amount  claimed  under  the  bond,  on 
the  footing  of  a  contract  contained  in  the  potta  and  kabuliat*  The  - 
Judge  refused  to  receive  them  in  evidence,  or  to  receive  oral  evi* 
dence  of  their  contents,  and  gave  a  decree  in  favor  of  the  plain- 
tiff, subject  to  the  opinion  Or  the  High  Court  on  four  questions 
submitted  by  him. 

Held,  the  suit  on  the  bond  was  properly  CdgniAable  by  the  Small 
Cause  Court  as  a  simple  debt  due  under  the  bond.  It  was  clearly 
not  for  an  ahwab  or  illegal  cess ;  whether  it  was  nuzzrit  or  salami 
was  immaterial-.  The  defendant  having  benefited  in  the  Act  X 
suit  by  the  fact  that  no  oral  evidence  had  been  admitted  to  prove 
the  contents  of  the  potta  and  kabuliat,  it  would  have  been  contrary 
to  rule  and  inequitable  to  admit  such  evidence  now  in  support  of 
his  claim  of  set-off. 

DlNANATH  MOOXEBJBI  V.  DlTBNATH  MULIiICK  ...  App.         1 

INSUFFICIENT  STAMP.    See  Stamp* 

INTEREST,  RATE  OF  500 

See  MAHoitfcDAH  Law. 

INTERFERENCE    BY    HIGH    COUttT  It*    A  CASE   COGNI- 
ZABLE BY  SMALL  CAUSE  COURT        App,    91 

See  JtJEWDicTioif* 

INTERIM  INJUNCTION  TO  STAY  SALE.]  The  plaintiffs*  who 
were  in  possession  of  Certain  premises,  brought  a  suit  to  restrain 
the  defendant  from  selling  a  share  in  them  which  he  had  attached 
in  execution  of  a  decree  upon  a  mortgage  to  him  of  that  share, 
and  to  set  aside  the  deed  of  mortgage.  A  ccording  to  the  plaintiffs* 
case,  they  (the  plaintiffs)  were  in  possession  under  a  decree  of 
Court  obtained  upon  a  mortgage  executed  to  them  by  the  executor 
of  the  will  of  the  last  proprietor  under  a  power  contained  in  the 
will ;  and  the  mortgagors  to  the  defendant,  who  were  the  brother 
and  the  son  of  the  testator,  had  no  interest  in  the  property  at  the 
time  of  their  mortgage  to  the  defendant.  The  plaintiffs  applied 
for  an  ad  interim  injunction,  and  the  Court  granted  the  application. 
Ruplal  Khettui  v.  Mahima  Chandra  Rot 

INTERLOCUTORY  ORDER,  IRREGULARITY  IN 

See  Partus. 

INTERPLEADER  SUIT  «  

See  Pledgee. 

INTERPRETATION,  RULES  FOR      

See  Will. 

IRREGULARITY  IN  COMPLAINT     ... 

See  Act  XXV  or  1861,  as.  06,  273,  439. 

>--      ■ INTERLOCUTORY  ORDER 

See  Paktiss* 

RECORDING  COMPLAINT 


•••  »•< 


til 

Bee  Ckiminal  Pbocedttre  Cods. 


NOT  AFFECTING  MERITS  OF  CASE 


»»  • 

254 

... 

371 

App. 

31 

•«. 

1 

••• 

160 

••• 

371 

••• 

660 

••• 

371 

See  Parties. 

ISTEMRARI  POTTA  Mt  652 

See  MoKUft&A&i  Istbmrari  Potta* 

108 
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JAGHIR  AND  SERVICE  TENURES  529 

See  San\d,  Rent-free. 

JAGHIRS,  EFFECT  OF  GOVERNMENT  SALE  ON 520 

See  San  ad,  Rent-free. 

JOINT  HINDU  FAMILY,  MANAGER  OF        54tf 

See  Act  I  of  1845,  s.  2). 

JURISDICTION  305,310 

See  Act  XXI  or  1863,  bs.  27,  39.    See  Statute  24  &  25 
Vict.,  c.  104,  8.  15. 

— ...  ...  ...  ...  -App.  15,17,8° 

See  Stamp.    See  Valuation  of  Suit.    See  Act  XX  of 
1865,  s.  34. 
OF  CIVIL  COURT  A  pp.    68 


See  Highway. 

OF  REVENUE  COURT.    See  Revenue  Court. 

Special  Appeal — Interference    by  the  High    Court 


in  a  Case  cognizable  by  the  Small  Cause  Court — Act  XXIII  of 
1861,  8.  13.]  In  a  suit  cognizable  by  the  Small  Cause  Court,  and 
in.  which  no  special  appeal  lies  to  the  High  Court  under  section 
13,  Act  XXIII  of  1861,  the  High  Court  exercised  their  extraordi- 
nary powers,  and  dismissed  the  suit. 

Maharaja   Dhiraj    Maiitab    Chand    Bahadur   v.    Shaoor 
Kundu  ...  ...  ...  ...  ...        App.    91 

JVxjlJlV  X  x3l  ...  .  •  •  .  •  ■  • . .  ...  ...  ...Ox/ 

See  Hindu  Law. 
LAND.    See  Diutviation  op  Land. 
LANDLORD  AND  TENANT  234 

See  Revenue  Court. 


■  Storage  of  Goods  — Warehouse— 

Godoum — Floor  of  Upper  Story— Negligence.']  The  plaintiff  lei 
to  the  defendants  a  godown,  on  an  upper  story  over  his  own 
godown,  for  the  purpose  of  storing  goods,  the  only  stipulation  in 
writing  being  that  no  combustible  or  hazardous  goods  should  be 
stored  there.  The  plaint  alleged  that  the  premises  were  taken  by 
the  defendants,  on  the  understanding  that  the  defendants  should 
use  the  same  in  a  tenant-like  manner,  yet  the  defendants  used  them  in 
an  untenant-like  manner,  and  loaded  an  unreasonable  and  improper 
weight  on  the  floor,  whereby  it  broke  through,  and  damaged  the 
plaintiffs  goods  below.  The  evidence  showed  that.the  godown  had 
been  used  by  former  tenants  for  storingjlight  goods',  but,  in  addition 
to  light  goods,  the  defendants  had  at  the  time  the  floor  broke  stored 
upon  it  several  casks  of  white  and  red  lead,  and  some  cases  contain- 
ing tin  plates.  The  evidence  of  professional  witnesses  showed 
that  a  warehouse  floor  ought  to  be  able  to  bear  1 J  cwt.  per  super- 
ficial foot,  and  there  was  evidence  to  show  that  the  pressure  on  the 
portion  of  the  floor  which  fell  was  at  the  time  1  cwt.  1  qr.  6  lb9. 
The  floor  .gave  way  in  the  part  where  the  heavy  goods  were  stored, 
but  there  was  nothing  to  snow  that  they  were  improperly  stored. 
Evidence  was  given  that  it  was  not  usual  to  store  heavy  goods  on 
an  upper  floor,  but  that  heavy  goods  were  sometime  stored  on 
upper  floors.  The  evidence  of  the  professional  witnesses  was  to 
the  effect  that  the  floor  was  not  a  proper  one  upon  which  to  store 
merchandize,  buUthatlJ  cwt.  was  not  a  dangerous  weight  for  a 
warehouse  floor  to  bear,  and  that  no  unprofessional  person  could 
have  anticipated  danger  from  it  in  the  present  instance.    There  was 
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also  evidence  to  show  that  the  girders  were  not  sufficient  for  the 
floor  of  an  upper  story  to  be  used  as  a  godown.  In  a  suit  for 
damage  sustained  by  the  plaintiff  by  reason  of  the  breaking  of  tho 
floor, — 

Held  { per  Macpherson,  J.,  and  on  appeal),  that  it  lay  upon  the 
plaintiff  to  show  that  the  defendants  had  acted  in  an  improper  and 
untenanb-like  manner,  and  that  he  had  failed  to  show  that  any 
improper  or  unreasonable  weight  had  been  placed  by  the  defendant  • 
upon  the  floor,  or  such  as  a  tenant  exercising  ordinary  caution  . 
might  not  have  placed  there. 

Koeglkr  v.  Yule  ...  ...  ...  ...  ...  401 

LEASE,  BENAMI        ...  ...  ...  ...  ...  ...  234 

See  Revenue  Court. 

-,  PERPETUAL  652 

See  Mosurrari  IstejjraBi  Potta 

LEGAL  NECESSITY  176 

See  Hindu  Law. 
LETTERS  PATENT.    See  Pettion  op  Appeal  under  a.  15,  Letters 

Patent, 

LIABILITY  OF  DECREE-HOLDER     ...  App.    71 

See  Execution. 
OP  MANAGING  MEMBER  TO  ACCOUNT  ...  347 

See  Hindu  Law. 

LIEN  FOR  WAGES  ...  258 

See  BorroMRy  Bond-holder. 
LIEUTENANT-GOVERNOR 135 

See  Partition, 
LIFE-TENANT  ...  , 585 

See  Limitation. 
LIMITATION  App.    4, 50,  66 

See  Act  VILE  of  1859,  ss,  92,  96.    See  Act  III  op  1864, 
(  B,  C),  s.  87.     See  Ri<*it  on  Way. 

68,  84,  162, 550.  611,  619 

See  Execution  op  Decree.    See  Mauomedan  Law.    See 
Act  XIV  op  1859,  ss.  20,  22.    See  Mutual  Deal- 
ings.   See  Act  XIV  op  1859.    See  Sale  op  Goods. 

fr  — — —  Adverse  Possession— Hindu  Law — Alienation  by  Life- 
Tenant — Suit  by  Reversioners —Arguments  on  Appeal  and  UevvewJ] 
A  daughter  succeeded  to  a  share  of  her  father's  estate,  and  trans- 
ferred it  in  full  property,  by  a  formal  instrument  or  ikrarnama 
dated  March  1849,  to  her  grand-daughter,  expressly  naming  her. 
and  treating  her  as  her  heiress:  the  transfer  being  in  the  nature  of 
a  release,  reserving  maintenance  and  other  advantages  to  the  donor. 

U iion  tho  application  of  the  grand-daughter  before  the  Collector, 
for  trie  mutation  of  names  according  to  the  terms  of  the  ikrarnama, 
the  reversioners  (collateral  heirs  of  the  father)  affected  to  contest 
the  unauthorised  nature  of  the  alienation,  but  dropped  their  op- 
position. In  1857,  the  diaras,  or  alluvial  lands  attached  to  the 
estate,  were  perpetually  settled  with  the  grand-daughter. 

The  alienor  quarrelled  with  her  grand-daughter,  and  in  1857 
brought  a  suit  against  her  to  set  aside  the  ikrarnama,  upon  the  ground 
of  the  non-performance  of  a  condition  subsequent.  The  plaintiff 
succeeded  in  the  first  Court,  but  the  judgment  was  reversed  (Octo- 
ber 1858)  on  appeal  to  the  Zilla  Judge.    Pending  the  appeal,  the 
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plaintiff  died  (February  1858),  and  the  reversioners  applied  to  be, 
and  were,  admitted  as  tier  heirs,  to  conduct  the  appeal. 

The  grand-daughter  remained  in  possession  from  the  date  of 
transfer  until  1866  when  she  died. 

In  April  1867  the  present  suit  was  brought  by  the  surviving 
reversioner,  who  claimed  to  be  entitled  to  reoover  possession  of  ' 
the  property  by  right  of  inheritance  from  the  alienor's  father,    fie 
was  one  of  the  reversioners  who  had  been  admitted  to  conduct  the 
appeal  in  the  former  suit  upon  the  death  of  the  alienor. 

Held  (on  special  appeal  and  review)  there  had  been  no  adverse 
possession ;  the  instrument  enured  as  a  transfer  of  the  donor's 
life-interest  only ;  the  judgment  in  the  former  suit  brought  to  set 
it  aside,  did  pot  bind  or  affect  tl^e  reversioners,  who,  in  that  suit, 
merely  represented  the  interest  of  their  predecessor  the  life-tenant. 

In  the  nrst  Court  an  issue  was  raised  whether  or  no  the  Jieariug 
of  this  suit  was  barred  by  the  Law  of  Limitation.  One  of  the 
grounds  or  appeal  to  the  Judge  was  that  the  principal  Sudder 
Ameen  ought  to  have  held  the  suit  barred  as  regards  the  diaras 
under  the  special  limitation  of  three  years  from  the  date  of  the 
Collector's  settlement.  The  Judge  did,  not  notice  this  ground  in 
his  judgment.  The  same  ground  of  appeal  was  repeated  in  the 
Bpecial  appeal  to  the  High  Court,  but  that  Court  refused  to  enter- 
tain it  for  tfye  reason  that  it  did  not  appear  to  fyaye  been  raised  in. 
argument  before  the  Judge,  or  in  the  first  Court.  Qn  application 
for  review,  it  was  urged  that  the  Court  ought  to  have  listened  to 
this  ground,  but  the  Court  adhered  to  its  former  decision. 

Counsel  should  not  be  heard  to  re-argue  a  case  on  review  upon 
the  same  points  as  were  argued  in  special  appeal. 

^Iussamat  Raj  Kunwar  alias  Sheomurat  Kunwab  v.  Mussa- 

#AT  ItfDERJIT  RUN  WAR  ...  ...  ...    585 

LIMITATION— Jfe«iw  Profile— Cause  of  Action.]  The  cause  of 
action,  in  respect  to  mesne  profits,  accrues  on  tqe  date  on  which, 
but  for  the  fact  of  dispossession,  the  plaintiff  would  have  been 
entitled  to  receive  them. 

Lakhi  Kant  Das  Ohowdhrt  v.  Raji  DyalDas,        ...       A  pp.    61 

LOCKS,  REMOVING  App.    27 

'See  Act  yill  Qj  1869,  s.  233. 

LOWER  COU^T         ..*  ...  ...      App.    60 

See  Decree,  Alteration  of. 

— ,  OBJECTION  NQT  TAKEN  IK  ...      App.    62 

See  Special  Appeal. 

MAGISTRATE— Arrest—Warrant  Complaint — Remand — Commit- 
ment—Bail—  Criminal  Procedure  Code  {Ads  XXV  o/1861  and 
VIII  of  1869  ),  m.  68,  77.]  Section  68  of  the  Criminal  Pro- 
cedure Code  applies  only  to  cases  in  which  the  private  individual 
injured  or  aggrieved  does  not  come  forward  to  make  a  formal  com- 
plaint. That  section  is  intended  for  the  purpose  of  enabling 
a  Magistrate  to  take  care  that  justice  may  be  vindicated,  notwith- 
standing that  the  persons  individually  aggrieved  are  unwilling 
or  unable  to  prosecute ;  and  even  in  such  cases  the  jurisdic- 
tion to  arrest  requires,  for  itB  foundation,  knowledge  of  the 
fact  of  an  offence  having  been  committed,  and  that  knowledge  must 
be  either  personal  or  derived  from  testimony  legally  given.  The 
report  of  the  Police,  or  any  statement  which  tails  short  of  an  actual 
formal  complaint,  or  of  a  statement  made  on  oath,  is  not  sufficient 
in  law  to  give  a  Magistrate  jurisdiction  to  issue  his  warrant. 
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TTnder  section  77  of  the  Criminal  Procedure  Code,  a  Magistrate 
ought  not  to  issue  a  warrant  to  an  unofficial  person,  except  when 
he  is  without  the  assistance  of  competent  Police  officers,  and  unless 
the  urgency  is  imminent. 

The  force  of  a  warrant  of  arrest  is  at  an  end  when  the  prisoner 
is  brought  before  the  Magistrate,  and  the  prisoner  cannot  lawfully 
be  committed  to  prison,  or  remanded  without  sufficient  grounds ; 
and  in  the  absence  of  evidence,  there  can  be  no  grounds. 

In  this  case,  although  the  Magistrate  had  acted  illegally  before 
evidence  was  recorded,  and  had  shown  a  want  of  discretion  in  some 
of  the  stages,  the  High  Court  refused  to  quash  the  Magistrate's 
order,  directing  the  prisoners  to  be  put  upon  their  defence,  on  the 
ground  that  the  order  had  been  made  by  a  competent  officer  after 
hearing  evidence,  whiph  was  judicially  received  and  recorded. 
In  the  Matter  of  the  Petition  of  Surendra  Natbl  Rot. 
Tjjb  Queen  v.  Surendra.  Nath  Roy    ...  ...  ...274 

MAGISTRATE,    'COimCTION  /  BY,    FOR   PRACTISING    AS 
MOOKTEAR  VJTflCOUT    CERTIFICATE.    See  Act  XX  of 

1865,s,3f 

• ,  POWER  OP     ...  ^  „,  ,„  ...  131 

See  Act  XXV  of  1861,  s.  62. 

-     »i  — * -rrr —  ...  ...  ,„  ,»•         App.     48 

See  Criminal  Procedure  Code. 

REMOVAL  OP  CASE  BY  ..,  „.       App.    45 


See  Criminal  Procedure  Code,  s,  36. 

AN  LAW   ... 

See  Qarxas  Carpus. 

Dower — Prompt    Dower— Deferred    Dower— 


MAHQMSDANLAW   ...  ...  $57 


Imnitation--4d  XfV  of  1869,  »:  I,  cl.  9.]  A  Mussulman,  on 
Jbis  marriage,  entered  into  a  written  agreement  (unregistered)  with 
his  wife  to  pay  her  a  lakh  of  rupees,  one-fourth  as  prompt  (moouj- 
jul)  dower,  the  remainder  as  referred  (  moounmul)  dower.  A 
separation  occurred  between  the  husband  and  wife,  but  there  was 
no  divorce.  During  the  separation,  on  3rd  May  1861,  the  wife 
petitioned  for  leave  to  sue  as  a  pauper  to  recover  the  balance  of 
her  prompt  dower.  The  husband,  on  the  1st  July  1861,  filed  a 
petition  denying  her  claim  against  him.  The  wife's  application  to 
sue  as  a  pauper  was  rejected  on  27th  January  1863.  The  husband 
died  on  30th  August  1867.  On  the  l^th  May  1869,  the  widow 
brought  her  suit  to  recover  the  balance  of  prompt  dower  and  the 
whole  of  the  deferred  dower.  Held,  that  she  could  only  recover 
the  latter.  The  cause  of  action  in  respect  pf  deferred  dower  could 
notarise  until  the  husband's  deatfy.  But  the  cause  of  action,  in 
respect  of  prompt  dower,  arises  npon  demand  by  the  wife,  and 
refusal  by  the  husband.  In  this  case  there  was  a  demand  by  the 
wife,  and  a  refusal  by  the  husband,  viz.,  in  their  petitions  of  3rd 
May  and  1st  July  1861,  respectively,  more  than  three  years  before 
suit,  therefore  the  claim  to.  prpmpt  dower  was  barred  by  clause  9, 
section  1  of  A  ct  XIV  oi  J859. ' 

Mussamat  Rani  Khijarannissa  v.  Rani  Risakntssa  Begum  ...    84 

Usury— Interest,    Bate  of— Act  XXVIII  of 


1855— Small  Oavm  Court  Act*  IX  of  J850  and  XXVI  of  1864— 
Procedure,']  fh©  custom  of  taking  interest  as  between  Maho* 
medans  is  recognized  by  the  Courts, 

The  Small  Cause  Court  Acts,  IX  of  1850  and  XXVI  of  1864, 
form  one  procedure,  and  the  High  Court  can  therefore  exercise,  in 
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cases  referred  under  section  55  of  Act  TX  of  1850,  the  extend- 
ed powers  given  to  by  section  8  of  Act  XXVI  of  1864. 

Semble — Per  Phear,  J.  (dissenting  from  Randal  Mooherjee  t. 
Haranchimder  Dhur) — Act  XXVIII  of  1855  repealed  the 
Mahomedan  laws  relating  to  usury.  By  4*laws  relating  to  usury," 
the  Legislature  meant  laws  affecting  the  rate  of  interest. 

Mia    Khan    and  Maxu   Kuan  v.  Bibi  Bibijan    and    Bibi 


Amnujan 


500 


MAJORITY,  AGE  OF,  OF  HINDUS-4^  XL  of  1858,]  A  Hindu, 
domiciled  with  'hfs  family  at  Serampore,  in  the  Ziila  of  Hooghly, 
died,  leaving  a  will,  in  which  was.  the  following  direction  :  — 

"In  order  to  look  after  the  affairs,  to  conduct  suits  and  manage 
"  the  debts  and  dues  relative  to  my  real  and  personal  estates,  my 
"  eldest  son,  H,  0,  G.,  who  has  attained  the  age  of  majority,  remains 
"  executor,  for  my  younger  son,  G.  C,  G.,  is  an  infant ;  but  as  my 
"  eldest  sister,  S.  H,  D.,  is  prudent  and  sensible,  all  the  affairs  of 
"  the  estates  shall  be  under  her  superintendence ;  and  my  eldest 
"son  shall  do  all  the  acts  according  to  her  advice  and  direction. 
"  But  when  my  younger  son  G.  C.  G ,  will  then  come  of  age,  both 
"  the  brothers  shall  be  competent  personally  to  manage  the  affairs ; 
"  at  that  time  the  advice  and  superintendence  of  my  said  sister 
••  shall  not  remain."  ' 
G.  C.  G.,  after  attaining  the  age  of  16,  but  before  he  had  reached 
*  the  age  of  18,  applied  for  grant  of  probate  of  his  father's  will  to 
himself,  jointly  with  his  brother  H.  C.  G.,  in  respeotof  property  in 
Calcutta.  '  Held,  that  he  had  not  attained  the  age  contemplated 
in  his  father's  will  at  which  he  was  to  be  joined  in  the  executorship 
with  his  brother. 

In  the  Goods  op  Ganga  Prasad  Gosain 

MANAGER  OF  JOINT  HINDU  FAMILY 
See  Act  I  of  1845,  s.  21. 

MANAGING  MEMBER  

See  Hindu  Law, 


••• 


MARRIAGE  

See  Habeas  Corpus. 

MASTER'S  LIEN  FOR  WAGES 

See  BOTTOMRY  Bond-uoldee. 

MERITS  OF  THE  CASE,  IRREGULARITY  NOT  AFFECTING    371 
See  Parties. 


••• 


...    80 
...  546 

...  347 

...  $57 

...  258 


MESNE  PROFITS       ... 

See  Limitation. 


... 


■•■ 


A  pp.    61 


See  Practice. 

MINOR  

See  Habeas  Corpus. 
MITAKSHARA 

See  Hindu  Law. 

Sale  of  Ancestral  Property — Cause  of  Action.'] 


...  605 


♦•• 


!•• 


418,  557 
...  442 


According  to  the  Mitakshara,  a  son  has  a  right  during  the  life-time 
of  his  father  to  sue  to  set  aside  alienations  of  ancestral  property 
made  without  his  consent.  His  cause  of  action  arises  from  the 
date  when  possession  is  taken  by  the  purchaser. 

Aghori  Raxasarg  Sis  a,  alias  Dau  Jhi,  ».  J.  Cochrane,  App.    14 
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MITAKSHARA,  SUCCESSION    OF   GENTILES  ACCORDING 

J.  \J  •••         •*•         •••         ••#         •»•         •••         •  ••  Xt/il 

See  Hindu  Law. 
MODE   OF    EXECUTING  WARRANT    AGAINST  MOVEABLE 

PROPERTY  App.    27 

•   See  Act  VIII  op  1859,  s.  233* 
MOFUSSIL      ...  *..  ...  ...  ...  ...  •••  463 

See  Mortgage. 

SMALL  CAUSE  COURT  ACT        App.    57 

See  Act  XI  or  1865,  s.  21. 

MOKURRARI  1STEMRARI  POTTA— Perpetual  Lease— Regula- 
tion XIV  of  1812k]  A  asemindar  in  the  District  of  Cuttack  granted 
the  following  lease :  — 

".In  the  chawd-nak  1236  Amli,  17th  day  of  the  month  of  Brisa, 
"  Sri  Hari  Chuckerbutty  grants  to  Nared  Manti  this  istemrafi 
"  (permanent)  potta.  For  that  I  execute  istemrari  potta  of  my 
"  Khardigi  Ayma  in  Mau?a  Bhimpur,  Jote  land  measuring  four  - 
"  bigas,  being  previously  to  this  in  our  occupation,  you  will  culti- 
"  vate  and  cause  to  be  cultivated  hereafter.  Mokurrari  (fixed) 
"  rent  at  rupees  8-12  sicca  you  will  pay  from  year  to  year.  In  case 
"  of  flood  or  drought,  you.  will  be  allowed  a  reduction  of  rent 
"  according  as  such  reduction  will  be  allowed  to  others.  To  this 
"  Hari  Chuckerbutty  assents."  A  subsequent  purchaser  of  the 
zemindari  right  obtained  a  fresh  settlement  of  the  zemindari  under 
Government.  The  son  and  grandson  of  the  grantee  held  succes- 
sively under  the  lease. 

In  a  suit  by  the  zemindar  against  the  holder  for  enhancement  of 
rent,  held,  that  the  potta  was  a  hereditary  lease  fixing  the  rent 
in  perpetuity >  and  that  it  was  binding  on  the  representatives  of  the 
grantor. 

Kabunaxab.  M ah ati  v.  Nildahro  Chowdhrt         ...  ...  652 

MONEY  PAID  OUT  OF    COURT,  SUIT  TO  RECOVER  ...  223 

See  Act  VIII  o*  1859,  s.  206. 
SUIT  TO  RECOVER  ON  BOND         App.    46 

See  Cause  of  Action. 

M0OKTAR    PRACTISING     IN    REVENUE    COURT    WITH* 
OUT    CERTIFICATE,    CONVICTION   BY   MAGISTRATE 

UJ?  ...  •••  •••  •■•  •••  •«•         App.     o" 

See  Act  XX  of  1865,  s.  3*. 
MORTGAGE  ...  ...  ...  ...  389 

See  Regulation  XVII  of  1806,  s.  7. 
■  Agreement  not  to  cdienate.']   By  an  agreement  reciting 

that  A.  had  executed  a  bond  in  favor  of  B.,  for  a  certain  sum  of 
money,  A.,  "in  order  to  repay  the  bond-money  in  the  terms  in  the 
bond  contained/'  declared  that,  "until  the  repayment  of  tho 
money*  covered  by  the  bond,  he  should  not,  from  the  date  of  the 
agreement,  convey  the  property  mentioned  therein  to  any  one,  by 
deed  of  sale,  or  deed  of  conditional  sale,  or  mokurrari  potta,  or  deed 
of  mortgage,  or  zuripeshgi  ticca  potta.  Should  he  make  all  these 
transactions  in  respect  of  the  said  lands,  the  instrument  relating 
thereto  shall  be  deemed  invalid,  and  as  executed  in  favor  of  nominal 
parties  for  evading  payment  of  the  money  covered  by  the  said  land." 

Held  (Makkbt,  J.,  doubting),  that  the  instrument  operated  as  a 
mortgage  to  A.  of  the  lands  comprised  therein. 

No  precise  form  is  required  to  create  a  mortgage. 

Rajkumak  Ramgopal  Nabayan  Sing  v.  Ram  Dltt  Cuottdhrt  462 
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MORTGAGE—  Equity  of  Redemption,  Purchase  of— Talking— Mo/us* 
*#.]  In  1840,  A.  mortgaged  certain  lands  to  B.,  which  he  had 
granted  in  patni  at  a  rent  of  rupees  145,  Subsequently  in  Sep. 
t ember  1844,  A,  granted  a  fresh  patni  at  a  reduced  rent  of  rupees 
90;  and  on  the  9th  October  1844*  A,  mortgaged  the  same  lands 
to  0.  In  1856,  C.  obtained  a  decree  for  the  redemption  of  the 
mortgage  to  B<,  and  he  paid  off  the  debt  to  B. :  but  it  did  not 
appear  that  he  took  an  assignment  of  the  mortgage  for  the  purpose 
of  keeping  it  on  foot  as  a  security  against  incumbrances  created  by 
A.  Hubsequently  to  the  date  of  that  mortgage,  and  prior  to  that  of 
the  mortgage  to  himself ;  and  in  1862,  he  obtained  a  final  decree 
for  foreclosure  against  A.  In  a  suit  by  C.  to  set  aside  the  lease  of 
September  1844  held  that  it  was  valid  and  binding  upon  him, 

Semhle* — The  English  principle  of  tacking  does  not  apply  to 
mortgages  of  land  in  the  mofussil. 

Gaur  Narayan  Mazumdab  v*  Bkaja  Nath  Kundu  Chowdhky  ...  463 


-  DEED 


•••  »••  *j •  • • §  ••• 

See  Hindu  Law, 
MORTGAGEE,  PURCHASE  BY 

8ee  Ridwmpttow,  Equity  of, 

MORTGAGOR  AND  MORTGAGEE   

8ee  Redemption,  Equity  or. 

MOVEABLE  PROPERTY         

See  Act  XI  or  1865,  s.  19. 

5    ATTACHMENT     AND 


OP 


••• 


•  tf. 

17d 

•  «■ 

450 

.  •  • 

45<> 

•  •  • 

194 

SALE 
App. 

71 

See  EfECtrriOH* 
— — ,  SEIZURE  OF  ...  ...      App,    27 


See  Act  VIII  or  1859,  s.  233 

Act  X  of  1859,  88.  86,  99— Act  VI  of 


1862  (B.  C),  s.  17— Act  VIH  o/1859  88.  236,  265— Execution  of 
Decree  for  Bent— Collector,  Sale  by."]  A.  obtained  s>  decree 
against  B,,  for  arrears  of  rent.  C.  was  an  under-tenant  of  B-, 
under  an  ijara  lease.  In  executing  A.'s  decree  against  B.,  the  Col- 
lector sold  the  "  rights  and  profits  of  the  debts  due  for  rent"  from 
C\  to  B.,  for  the  year  1273-4-5. 

A.  became  the  purchaser,  in  a  emit  brought  by  D.,  as  assignee  of 
AM  of  rents  alleged  to  be  due  for  the  years  1273-4-5. 

Held  that,  for  the  purpose  of  Act  i  of  1859,  rent  is  moveable 
property ;  and  that  the  Collector,  therefore,  Was  competent  to  effect 
the  sale  to  A . 

Maims  Chahdra  Chattafadhya  <p,  Gurupejlsad  Rot  ...  155 

MUNICIPAL  COMMISSIONERS,  SUIT  AGAINST        ...      App.    50 
See  Act  III  or  1864  (B.  C),  s.  87. 

MUTATION     OF     NAMES,      PETITION     TO     COLLECTOR 

■*•  V/H,  •«.  ••«  ...  ...  »»A  ...  *••       LartJ 

See  Gift. 

MUTUAL  DEALINGS-^  XIV  of  1859,  e,  &— IAmitation- 
Yeovr— Account,  Balance  of]  The  defendant  in  1865  and  1866 
indented  on  the  plaintiffs  for  large  quantities  of  merchandize,  which 
was  shipped  to  Calcutta  from  time  to  time  by  the  plaintiffs'  agents  in 
London,  who  drew  bills  on  the  defendant  for  each  shipment,  for- 
warding such  bills  and  the  shipping  documents  to  the  plaintiffs,  in 
Calcutta.  The  bills  were  presented  to  the  defendant  by  the  plain* 
tiffs,  and  accepted  by  them*    In  the  course  of  the  transactions, 
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several  of  the  acceptances  were  dishonoured  by  the  defendant, 
and  the  plaintiffs  at  his  request  allowed  him  to  renew  the  bills. 
Some  renewals  took  place  in  August  and  September  1866.  In 
March,  May,  and  July  1866  the  defendant  made  purchases  from 
the  plain  tiifts,  and  the  plaintiff's  made  purchasesfromthe  defendant. 
The  plaintiffs  were  in  the  habit  of  closing  their  accounts  on  30th 
June  in  each  year.  In  an  action  for  balance  of  account  brought 
on  24th  February  1870,  field  that  the  parties  were  merchants  and 
traders  having  mutual  dealings  under  section  8  of  Act  XIY  of  1859. 
The  year  mentioned  in  section  8  of  Act  XIV  of  1859  is  intended 
to  be  reckoned  from  the  time  when  the  balance  of  accounts  is  struck. 
In  this,  case  that  was  the  30th  June  1867 ;  the  suit  therefore  was 
not  barred. 

Qtwere.— What  would  be  the  operation  of  the  section  in  those 
cases  in  which  the  merchant  or  trader  balances  his  accounts  at 
the  lapse  of  a  period  of  less  than  one  year  P 

S&INA.TH  DaS.V.  PaBvK  Pittar        ...  ...  ...  ...550 

NECESSITY  *        w  508 

flee  Hindu  Widow. 
"■  ,  LEGAL  .».  ...  ,.,  ...  •••  176 

flee  Hindi?  Law. 
NEGLIGENCE  401 

flee  Landlord*  and  Tenant. 

NON-APPEARANCE.    See  Dismissal  op  Pbtitjon  for . 

■        ■ ,  OF  PARTIES  App.    64 

See  Act  Yin  op  1859,  s,  110, 
NOTICE ...       App.    U 

See  Act  X  op  1859,  s,  13. 

JtUISANCE,  REMOVAL  OF  ...  J. 131 

flee  Act  XXV  o?  1861  ,.s.  62, 
NUZZUR         ...  ...  ...  ...  ...  ,if       App.      I 

See  InstajiM£N,t-bond. 
OBJECTION  IN.  COURT  BELOW,  WAIVING  570 

flee  Practice. 


■      .  -         ■■,  NOT  TAKEN.  IN  LOWER  COURT  ...       App,    62: 

flee  Special  Appeal. 

OFFICIAL  ASSIGNEE—  Yegtvng  Order— Sale  in,  Execution  of 
Decree~Jkictwn~jMcha8er—Priority^Act  XXIII  of  l861v 
*  45— 4c*  VIII  of  1859,  ss.  221,  232,  240,  242>  351— Insolvent 
M(W  Al&Ffcfc,  c,  21;,  88.  7,  49.]  In  September  18tS7,  A. 
obtained  a  decree- against  B. ;  and  on  12th  January  1868-  caused  a 
piece- of  land  to  be  attached  in  execution.  On  17th  April  1868,  it 
was  sold  by  order  of  the  Zilla-  Judge,  and  bought  by  C:  Before 
this,  however,  the  judgment-debtor  B.  had' filed  his  petition  rathe 
Insolvent  Court ;  and  on  the  6th  March  1868,  a  vesting  order  was 
made.  On  24th-  July  1868,  the  Official  Assignee  sold  the- premises 
by  the  order  of  the  Insolvent  Court. 

The  purchaser  at  the  last  mentioned  sale  now  sued  to  recover  the 
property  from*  the  purchaser  at  the  sale  in  execution  of  A/s  decree.. 

Held,  per  Couch  C.  J.,  Batlbt,  Kemp,  and  Jackson,  J«L, 
that  the  vesting  order  passed  the  property  to  the  Official  Assignee, 
subject  to  being  divested  by  a  sale  in  execution  of  the  decree ;  that 
the  sale  in  execution  by  order  of  the  Zill&  Judge  was  legal,  not- 
withstanding the  vesting  order;  that  the  purchaser  at  the  sale  in 
executioaof  the  decree  acquired  a  good  title_to  the  property,  and 

109 
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the  purchaser  at  the  salo  by  order  of  the  Insolvent  Court  had  no 
right  to  recover  it  from  him.  The  attaching  creditor  had  a  right  to 
have  the  attached  property  sold,  and  the  money  realized  by  the 
•ale  paid  to  him. 

Per  Pukar,  J. — The  jurisdiction  of  the  Zilla  Judge  to  order  tho 
sale  was  not  affected  by  the  vesting  order ;  but  before  making  the 
order  for  sale,  the  Official  Assignee  should  be  heard ;  and  unless 
special  reason  be  shown,  upon  tne  Official  Assignee's  application, 
the  execution  proceedings  should  be  stayed  or  set  aside.  In  the 
present  case  it  must  bo  assumed  that  the  Judges  made  the  order 
for  sale  in  due  course,  and,  consequently,  that  sale  operated  to  pass 
the  property  out  of  the  hands  of  tne  Official  Assignee  into  those  of 
the  auction-purchaser, 

Anavd  Chandra  Pal  v.  Panchilal  Sarma  ...  ...  691 

OFFICIAL  ASSIGNEE,  PRIORITY  OF  309 

See  Distress. 

OPERATION  OF  VESTING  ORDER,  TIME  OF  309 

See  Distress. 

ORDER,  PROHIBITORY         App.    81 

See  Criminal  Procedure  Code, 

,  REVIEW  OF  App.    29 

See  Statute,  24  &  25  Vict.,  c.  104,  e.  15 

PARDANA  SEIN—Suitto  close  Windows.]  The  defendants  having 
opened  certain  windows,  and  erected  a  verandah  i  n  their  house,  which 
commanded  a  view  of  the  plaintiff s'female  apartments,the  plaintiffs 
brought  a  suit  against  them  to  have  the  windows  closed,  and  the 
verandah  removed. 
Held,  that  no  such  suit  was  maintainable* 
Mahomed  Abdur  Eahim  v.  Birjai  Sahu    ...  ...  ...  678 

PARTIES— Act  VIII  of  1859,  es.  73,  350— Act  XXVII  of  I860,  &  4— 
Adding  Parties — Irregularity  in  an  Interlocutory  Order  not  affect- 
ing Merits  of  the  Case — Certificate  of  Administration — Suit  by 
Co-heir  against  Holder  of  Certificate  of  Administration — Parties: 
to  Suit  for  Account  of  an  Estate  against  Holder  of  Certificate.]  In 
a  suit  against  a  co-heir,  who  had  obtained  a  certificate  under  Act 
XX 711  of  1860,  for  an  account  of  the  estate  of  the  deceased 

Proprietor,  a  third  party  was  added  as  a  defendant,  under  section 
3  of  Act  VIII  of  1859,  "  it  appearing,  from  the  accounts  put  in* 
that  a  large  portion  of  the  assets  had  been  disposed  of  by  aim  as 
agent"  of  the  holder  of  tho  certificate.  On  appeal,  held,  that  a 
co-heir  is  entitled  to  follow  property  of  the  deceased  into  the  hands 
of  any  person  who  has  misappropriated  it,  and  such  right  is  not 
taken  away  bv  the  certificate.  Therefore,  any  person  who,  with 
the  consent  ot  the  holder  of  the  certificate,  has  improperly  possessed 
himself  of  property  belonging  to  the  deceased,  and  misappropriat- 
ed it,  maybe  joined  as  a  co-defendant.  The  third  party  was 
rightly  so  joined  in  this  case. 

The  words  in  section  73  of  Act  VIII  of  1859,  "  who  may  be 
likely  to  be  affected  by  the  result,"  construed  to  mean  "  likely  to 
be  affected,  if  added  as  parties." 

Nga  Thaya  v.  Mikhan  Mhaw,      ...  ...  ...  ...371 

«■  NON- APPEARANCE  OF App,    64 

See  Act  VIII  op  1859,  s.  110. 
PARTITION,    EXPENSES  OF— Ameen,  Remuneration  of— Lieute- 
nant-Governor— Board     of     Revenue — Commissioner — uoUector^^ 
Regulation  XIX  of  1814— Act  XI  of  1838-4c*  XI  of  1859,  m.  5, 
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&3.]  On  12th  Jane  1 867,  stone  of  the  proprietors  of  an  estate  applied 
to  the  Collector  for  a  partition  under  Regulation  XIX  of  1814, 
On  the  same  day,  the  Collector  issued  a  notice  to  all  the  shareholders 
includin g  the  plain tiif  in  this  suit ,  calling  upon  them  to  come  in  within 
one  month,  and  show  such  cause,  and  offer  such  objections,  &c.,  as 
they  should  think  fit.  It  did  not  appear  that  the  plaintiffs  did  come 
in  Or  did  anything  upon  this.    Similar  applications  were  made  by 
other  shareholders*    On  19th  August  1887,  the  Collector  drew  oufc , 
a  tabular  statement,  purporting  to  be  in  pursuance  of  section  4, 
Regulation  XIX  of  1814.    In  it  was  a  column  giving  the  shares 
into  which  the  expenses  of  the  partition  were  to  be  divided.    On 
the  same  day,  a  notice  was  issued  to  the  proprietors,  ordering  them 
to  pay  their  respective  quotas  of  the  expenses  accordingly.  It  was 
said  by  the  defendants  that  the  apportionment  was  confirmed  by 
the  Commissioner  on  the  20th  January  186*8.    On  the  6th  March 
1868,  it  was  ordered  by  the  Collector  that  a  proclamation  should  be 
issued  in  accordance  with  paragraph  4  of  section  5  of  Act  XI  of 
1859,  direoting  the  plaintiffs,  as  defaulters  in  two  sums  of  rupees 
251-3-2  and  9-9-6>  to  pav  the  Government  revenue.    On  the  28th 
March,  such  proclamation  was  issued  accordingly.    Subsequently* 
one  of  the  plaintiffs,  came  in,  and  offered  to  pay  all  that  was  then 
due  and  outstanding*    His  application  was  rejected ;  and  on  the 
same  day,  the  8th  April,  the  sale  proceeded,  and  the  whole  interest 
of  the  plaintiffs  was  sold  for  rupees  16,900.  The  plaintiffs  appealed 
to  the  Commissioner,  but  their  appeal  was  dismissed.    The  plain- 
tiffs, therefore,  brought  a  suit  against  the  purchasers  and  the  Col- 
lector for  recovery  of  the  property  and  for  cancelment  of  the  sale. 

Held,  that  the  sale  was  void.    There  was  no  arrear  of  Govern- ' 
ment  revenue  justifying  a  sale  under  Acts  XI  of  1838  and  XI  of 
1859,  section  5.    There  could  be  no  arrear  until  demand  aftet 
sanction  by  the  Board  of  Revenue  and  by  the  Lieutenant- Govern- 
or of  the  estimate  of  expenses  prepared  by  the  Collector,  and 
fixed  by  the  Commissioner.    The  Board  must  give  its  sanction  in 
each  case,  and  the  defendants  failed  to  show  that  it  had  done  so* 
But  even  if  the  Commissioner  had  power  to  finally  determine  the 
amount  and  date  of  payment,  it  was  not  shewn  that  he  had  done  so, 
or  supposing  that  he  had,  that  any  fresh  demand  had  been  made 
upon  the  parties  liable. 

Per  Bayley,  J.— The  completion  of  the  partition  is  not  necessary 
Under  Act  XI  of  1838  before  the  amount  of  unpaid  expenses  can 
become  an  arrear  realizable  by  sale. 

S&mbte. — The  Government  need  not  give  its  sanction  in  each 
case,  but  a  "  general"  sanction  will  be  sufficient. 

Har  Gopal  Das  v.  Ram  Golam  Sahu         ...  ...  ...  135 

PARTNER,  ADULTERY  OF,  WITH  WIFE  OF  CO-PARMER    ...  109 

See  Partnership,  Dissolution  op* 
PARTERSHIP IM         382,  386 

See  Execution. 

^  «  ,  DISSOLUTION  OF— Adultery   of  Partner   with 

Wife  of  Co^pdrtnen']    Adultery  of  one  partner   with  the  wife- 
of  his  co-partner  is  a  sufficient  ground  for  dissolution  of   the 
partnership. 
i1  Abbott  v*  Crump  ...  ...  ...  •••  ...  109 

PATERNAL  UNCLE'S  DAUGHTER'S  SON    ...  < 15 

See  Hindu  Law. 
PAYMENT  OF  BILLS  OF  EXCHANGE,  PRESUMPTION  0I\„  619 

Sec  Sale  op  Goods.  * 
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PAYMENT  OUT  OF  COURT *>  ...  S23 

See  Act  VIII  of  1859,  s.  206. 

PENAL  CODE,  s.  174 100 

See  Contempt  of  Court. 

PERIOD    OF    ENJOYMENT    NECESSARY   TO    CREATE    A 

RIGHT  OF  USER  * lfa 

See  Usee. 

PERMANENT  ALIMONY.    See  Alimony. 

PERMISSIVE  POSSESSION App.    12 

See  Prescription. 

PERPETUAL  LEASE 653 

See  Mokurari  Istemrari  Potta. 

PETITION.    See  Dismissal  op  Petition  por  Non-appearance. 

OF   APPEAL   TO   PRIVY   COUNCIL—See   Appeal 
toPbtvt  Council. 

UNDER   s.   15,  LETTERS  PATENT— 

Time  for  presenting  the  Petition — Practice— Suit  for  Enhancement 
of  Bent—Act  X  of  1859,  s.  4—PleadUia.]  Per  Norman  and 
Hobhouse,  JJ.  (Batlet,  J.,  dissenting),  held  that*  in  the  pre- 
sent case,  the  defendant  had  hot  either  in  the  written  statement 
filed  by  him  or  by  his  statements  in  examination  raised  the  ques- 
tion. Whether  he  was  entitled  to  the  benefit  of  Section  4  of  Act  X 
of  1859. 

Per  Peacock,  C>  J.,  and  Kemp  and  MacpBeRson,  JJ.— A  betition 
of  appeal,  under  section  15  of  the  Letters  Patent,  from  a  decision 
of  an  Appellate  Division  Bench,  tnay  be  presented  within  thirty 
days  from  the  time  when  the  written  judgments  of  the  Division 
Bench  are  put  in.  The  difference  of  practice  on  the  Original  and 
Appellate  Jurisdictions  of  the  High  Court  contrasted. 

Harrack  Sing  v.  Tulsi  Ram  SAau  ...  ...  ...    4$ 

. —  TO  COLLECTOR  l?OR  MUTATION  OF  NAUffiS ...  123 

See  Gift* 

SUE   IN    FORMA    PAUPERIS,   REVIEW   OF 


ORDER  REFUSING  App.    29 

See  Statute  24  and  25  Vict,,  c.  104,  b.  15. 

PLAINT— Signature  and  Verification — Practice.']  Where  the  plain- 
tiffs  described  themselves  as  lately  carrying  on  business  under  the 
name  of  C»  and  Co.,  held,  that  there  was  no  irregularity  in  thO 
plaint  being  signed  by  C.  and  Co.,  and  Verified  only  by  A.  B., 
one  of  the  partners. 

Robert  Lachlan  v.  Shaikh  Abdulla         ...  ...      App.    89 

'■,  RETURN  OF  ♦.      App.    18 

See  Stamp. 

PLEADER       •••  •••  •••  ***  •*•  •*♦      App.    70 

See  Criminal  Procedure  Code. 

xMjUiAx)  A  JN  v«       •■•  ...  •••  •  ••  •••  *••  •••     4/ 

See  Petition  op  Appeal  under  s;  15,  Letters  Patent. 

PLEDGEE— Possession— Seizure— Interpleader  Suit—Costs*"]  A. 
obtained  a  decree  in  the  Small  Cause  Court  against  B.  In  exe- 
cution of  the  decree,  goods  belonging  to  B.,  but  in  the  possession 
of  a  pledgee,  were  seized  by  a  bailiff  of  the  Small  Cause  Court- 
The  pledgee  brought  un  interpleader  suit  under  section  88  of 
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Xct  IX  of  1850  to  recover  the  goods.  Seld,  the  pledgee  was 
entitled  to  have  the  goods  released  to  him,  and  to  have  the  costs 
df  the  suit  paid  by  the  eiecution-cr'editOr. 

Bsntti  Gavinji  v.  ManoHar  Das  ...  ...  ...      App*.    3l 

POSSESSION  ?0B 

See  Act  till  OP  1859,  s.  2$0. 


"™""™  ...  •••r  •*•  ••*  •**  '•••  PP*         * 

See  Pledgee.    See  Registration. 

-,  ADVERSE  , ,  «85 

See  Limitation. 

*■  OF  LAND,  SUrf  FOR       >  ...       Appv    50 

See  Act  III  o*  1864  (B.  C),  s.  ;8f.      ' 

-,  PE&ftlS9lV5fi      ...       % ...       App.    12 

See  Prescription. 

-  SUIT  FOR  CONFORMATION  0$  v..  ...  321 


See  ^es ami  Purchase-. 
POTTA  ...  ...  ...  ...  ,,-,  ,,,  ...  652 

See  SToxuRRARI  Ibtemrari. 

i— - —  AND  KABULIAT,  UNREGISTE&Ei)  ...      App.      1 

See  Instalment-bond^ 

POWER.  OF  APPOINTMENT  ...  ...  181 

See  Hindu  Law. 

■  COURT  AS  TO  EXECtTTlON  OF  A  DECftEfi         ...  467 

See  Act  till  Of  1859,  ps.  208,  284, 285,  28*,  290. 

-      ■-■■■■■ — « OF  SESSION    % 660 

See  Criminal  Procedure  Code. 

TO  ALTfiR  TERMS  OF   SPECIALLY 


KEGISTERED  BOND ...  167 

See  Act  XVI  o*  1864,  s.  51 

— HlGHCOtTRT  f6>  316 

•  See  Appeal  to  Privy  Council.    See  Statute  24  and 

25  Vict.,  a  104,  &.  15. 

**"'     '■""■  ""  ...  ...  *••  ...      App.    20 

See  Statute  24  and  25  Vict.,  c.  104,  &.  15. 

■MAGISTRATE        ...  ...  ...  ...  ...  131 

See  Ac*  XXV  op  1861,  &.  62. 

...  ...  ...       ^-PP*    48 


'l»i  ■     III 


* 


See  Criminal  Procedure  Code,  s.  435. 

«— ~ SUBORDINATE  MAGISTRATE    ...  ...  „.  100 

See  Contempt  op  Court. 

i ■*_  ZEMINDAR  TO  RESUME  ...  ...  ...  529 

See  J3  an  ad,  Rrnt-pree. 

PtvAGTIUE       ...  ...  ...  ...  •••  ...  •«•     47 

See  Petition  xtf  Appeal  under  s.  15,  Letters  Patent. 

g        "*   ■  ...  ...  ...  ...  •••  .••       App.    89 

See  Plaint. 

- Act    Vlll  of  1859,  8.  2 — Waiving    Objection   in    Court 

below,  Effect  of  an  Appeal--Form  of  Decree  against  Widow  in 
Possession  of  Estate  as  Security  for  Dower.']  Where  a  party  has  a 
good  objection  such  as  an  absence  of  tender  before  suit,  to  urge  to 
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the  prosecution  of  a  suit,  his  omission  to  do  so  in  the  first  instance 
is  fatal  to  his  availing  himself  of  it  as  an  objection  on  appeal. 

Where  a  woman  is  in  possession  of  her  husband's  estate  as 
security  for  unpaid  dower,  the  proper  decree*  in  a  suit  against  her 
for  possession  by  the  heir,  is  a  decree  for  possession,  subject  to  the 
amount  due,  with  a  direction  for  an  account  as  to  mesne  profits 
received  by  her. 

A  Mahomedan  died,  leaving,  among  others,  a  widow  and  a  sister 
entitled  to  shares  in  his  estate.  The  widow  got  possession  of  the 
whole.  The  sister  died ;  and  after  her  death,  her  husband,  on 
behalf  of  himself  and  grandson,  sued  the  widow  to  obtain  the  shares 
to  which  the  deceased's  sister  was  entitled,  and  obtained  a  decree 
for  payment  of  the  same  after  satisfaction  of  the  widow's  lien  for 
dower,  in  certain  proportions  to  himself  and  grandson.  The  hus- 
band's interest  in  the  decree  was  subsequently  confiscated  by 
Government  for  having  taking  part  with  the  enemy  in  the  mutiny t 
He  subsequently  died,  leaving  his  grandson.  The  widow  died 
during  the  mutiny,  and  her  brother  was  pnt  into  possession  of  the 
property,  by  the  Government  as  her  heir.  The  grandson  now  sued 
the  widow's  brother  to  recover  his  own  and  his  grandfather's  share, 
alleging  that  the  lien  for  dower  had  been  satisfied.  Held,  the  suit 
was  not  barred  by  Act  VIII  of  1859,  section  2. 

Nawab  Mahomed  Ameeboodeev  Khan  u.  Moozuffub  Hossfeor 

JxJuLAIf*  •••  •«•  •••  #••  ••«  ■«•    O/  if 

PRACTICE— Execution  of  Decree  made  on  Appeal— Mesne  Profit*.] 
When  the  Privy  Council  declares  an  appellant  entitled  to  real  pro-  « 
perty  of  which  he  was  out  of  possession,  and  directs  the  High  Court 
to  make  the  Inquiry  necessary  to  ascertain  what  is  comprised  there- 
in, and  to  proceed  in  the  suit  as  upon  the  result  of  such  inquiry 
may  appear  to  be  just*  the  High  Court,  on  being  applied  to  for 
execution,  ought,  besides  giving  possession,  to  ascertain  Mid  award 
the  mesne  profits  up  to  the  date  of  giving  possession. 

An  appeal  will  lie  as  of  right  from  the  order  of  a  single  Judge 
of  the  High  Court  as  to  execution  of  a  decree  of  the  Privy  Council 
where  the  property  is  over  rupeeB  10)000* 

Rajah  Lilanand  Sing  v.  Maharaja  LucKiMPUKSnro  Bahadur  605 

PRAYER  FOR  GENERAL  RELIEF 682 

See  Relief. 
PRESCRIPTION,   RIGHT  0¥— Permissive  Possession.]    To   con- 
stitute  a  right  by  prescription,  the  possession  must  have  been  as  of 
right*    Mere  permissive  possession  cannot  be  the  basis  of  right  of 
prescription. 

Abkab  v>  Ram  Makik  Rot  ...  ...  ...       A  pp.    12 

PRESUMPTION  ...  578 

See  Benamj  Purchase  iff  Child's  Name. 

■  OF  PAYMENT  OF  BILLS  OF  EXCHANGE     ...  619 

See  Sale  of  Goods. 

PRIORITY 858,  691 

See  Bottomry  Bohd-holder.    See  Official  Assignee. 

See  Registration. 

OF  OFFICIAL  ASSIGNEE  309 

See  Distress 
PRISONER'S    TESTIMONY  ACT  (XV    OF  1869)— Defendant  in 
Custody— Act  VIII  of 1859,  s.  78.]  A  Judge  of  a  Small  Cause  Court 
in  the  mofussil  can  direct  the  jailor  to  bring  up  before  the  Court, 
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at  the  hearing  of  the  suit,  a  defendant  committed  to  custody,  under 
section  78  of  Act  VIII  of  1859,  without  haring  recourse  to  the 
procedure  under*  Aot  XV  of  1859. 

Kilaram  Majo  t;.  Narayan  Das  ...  ...  ...  ...  215 

PRIVY  COUNCIL.  See  Appeal  to  Privy  Council. 

PROCEDURE 600 

See  Mahomedan  Law. 

PROCEEDING  611 

See  Act  XIV  op  1859.  s.  20. 

PROCEEDINGS,  BONA-F1DE App.    69 

See  Act  XIV  of  1859,  s  20. 

— — TO  KEEP  DECREE.  ALIVE App.    59 

Sea  Act  XIV  of  1859,  s.  20. 

PRODUCTION  OF  BILLS  BY  ACCEPTOR        619 

See  Sale  of  Goodr, 

PROHIBITORY  ORDER  App.    81 

See  Criminal  Procedure  Code. 

PROMISE  TO  GIVE  SISTER  IN  MARRIAGE 395 

See  Con  t  a  act. 

PROMISSORY  NOTE ...  ...  103 

See  Stamp. 

PROMPT  DOWER       t 84 

See  Mahomedan  Law. 

PROOF,  STRICTNESS  OF 578 

See  Benami  Purchase  in  Child's  Name. 

PROPERTY     ...  •••  ...  ...  ...  ...  „.  382 

See  Execution. 

,  ACCRETIONS  TO,  FROM  RENTS  ...  ...      1 

See  Will. 

,  SALE  OF  ANCESTRAL      App.    14 

See  MlTAKSHARA. 

,  UN  REGISTERED  DEED  OF  IMMOVEABLE     A  pp.    8Q 

See  Registration. 

,  WRONGLY  SEIZED  App.    71 

See  Execution. 

PROPRIETORS,  RIGHTS  OF,  TO  ACCRETION  521 

See  Diluviation  op  Land. 

PROSECUTION  App.    70 

See  Criminal  Procedure  Code. 

PURCHASE.    See  Benami  Purchase. 

<m       ■,  BENAMI ...  ...  ...  ...  ...  ...  546 

See  ACT  I  op  1845,  s.  21. 

; BY  MORTGAGE  ...  450 

See  Redemption,  Equity  op, 

IN    CHILD'S    NAME.     See    Benami   Purchase    in  * 

Childs'  Name. 

OF  DECREE  IN  EXECUTION       68 

See  Execution  op  Decree. 

— . EQUITY  OF  REDEMPTION 463 

See  Mortgage. 
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PURCHASER,  AUCTION 

See  OmciAL  Assiotke. 


AT  REVENUE  SALE- 
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Pago 
...  691 


... 


546. 


See  Act  I  of  1845,  s.  21. 
— ,  RIGHT  O IT         ...  ...  ....  ... 

See  Act  VIII  of  1865  (B.  C),  8. 16. 

—  OP   RIGHTS    OF   HOLDER  OF  FRACTIONAL 


App.    16 


App.    37 


... 


App    84 

App.  54 
App.    It 


dxlAJKJcj        ...  ...  ...  ...  ... 

See  Act  VIII  of  1865  (B.  C),  s.  16. 
QUESTIONS  OF  FACT 

See  Right  of  Way. 
RATE  OF  INTEREST , 

See  Mahomedak  Law. 
RECEPTION  OF  EVIDENCE  IN  APPELLATE  COURT 

See  Act  VIII  09 1859,  s.  355- 
RECOGNIZED  AGENTS 

See  Act  VIII  of  1859,  s.  17,  cl  2. 

REDEMPTION,  EQUITY  OF  —  Twrchaee  hy  Mortgagee  —  Mort- 
gagor and  Mortgagees-Trustee.']  K.  D.,  a  Hindu  widow,  by  deed, 
appointed  R.  ^.  to  bo  her  general  mooktear,  for  the  conduct  of 
certain  suita  in  her  name,  which  were  pending  in  respect  of  the 
estate  of  her  deceased  husband.  By  this  deed,  dated  Septem- 
ber 25th,  1858,  she  covenanted  to  repay  him,  within  two  months 
pf  the  successful  termination  of  the  suit,  "all  moneys  properly 
disbursed  by  him  on  her  account,  Ac,"  and  also  to.  pay  him  an 
additional  sum  as  remuneration  to  himself.  R.  S.  entered  on  the 
conduct  of  her  business,  anjcL  advanced  certain  moneys  on  her 
account ;  and  in  October  1859,  K.  D.  executed  in  his  favour  a  second 
deed  by  which  she  mortgaged  to  him  her  share  in.  the  estate  of 
R.  H.,  deceased,  which  was  in  the  hands  of  his  executors,  "and  my 

*  decrees,  2.4  and  85,  in  the  Zilla  Court,  and  the  decree- in  the- 
ki  Supreme  Court,  and  the  right  and  interest  of  all  the  said  decrees 
'•  and  all  other  real  and  personal  properties-  belonging  to  the  said 

*  estate."  By  a  decree  of  the  High  Court  of  28th  July  1862,  in 
one  of  the  suits  brought  by  K.  D.,  the  estate  o£  R.  H.  was  declar- 
ed to  consist  of  a  share  of  a  certain  talook,  of  a  share  of  a  house- 
iu  Calcutta,  and  of  a  certain  sum  of  money;  and  K.  D,  was 
declared  to  be  entitled  to  one  moiety  thereof:  K.  D%  afterwards 
obtained  an  order  for  possession,  ana  held  possession  of  the  said 
talook  until  August?  L066..  R.  S.  continued  the*  conduct  of  K,.  D.'s 
business  and  advanced  more  money  on  her  account,  ia  respect  of 
which,  on  May  31st,  1865,  he  brought  a  suit  against  her ;  and  on. 
September  2 1st,  1865,  obtained  a  decree,  in  his  favor.  Under  this 
decree  he  attached  the  right,  title,  and  interest  of  K.  D.,  in  the 
estate  of  R.  EL;  and  on  25th  June  1866,  it  was  put  up-  for  sale, 
and  purchased  by  R.  S.  himself.  In  a  suit  brought  by  K.  D, 
against  R.  S.,  among  other  things  for- an  account,  held,  that  R.  S. 
was  a  trustee  for  K.  D.,  in  respect  of  her  share  in, the-  estate  of  Rv 
H.,  which  he  had  purchased  in.  execution  of  hia  decree. 

A  mortgagee  cannot,  properly,  in-  execution  of  4  simple  decree 
for  money,  the  repayment  of  which  iB  secured  by  mortgage,  attach 
and  sell  the  mortgagor's  equity  of  redemption  iu  the  property 
mortgaged;  but  if  he  do  so,  ana  purchase  it  himself,  he  oecomes 
a  trustee  for  the  mortgagor,  against  whom  he  cannot  acquire  an. 
irredeemable  title. 

S.  M.  KiauHi  Pssi  v.  Raulocbak  Sibkar 
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.REDEMPTION,  EQUITY  OF—Sofc  t»  Execution  of  Deeree— 
Act  VIII  of  1859,  s.  271.]  Under  Act  YHT  of  1859,  an  equity 
of  redemption  can  be  sold  in  execution  of  a  decree. 

S rim ati  Saraswati  dbbi  Vm  Nabadwip  Chandra  GosAiy       ...  380 

,  FORECLOSURE  OP     Mi  ...  389 

See  Regulation  XVII  of  1806,  s.  7 

— ,  PURCHASE  Qy  §-§  m-  m 


See  Mortgage. 

REFERENCE  TO  HIGH  COURT         .„  Hi 

See  Contract. 


F&OM     SMALI^      CAUSE      COURT— Costs— Act 


XXVI  of  1864  s.  8.]  Where  a  case  had  been  referred  from 
the  Small  Cause  Court,  for  the  opinion  of  the  High  Court,  at  the 
request  of  the  plaintiffs,  and  they  neither  deposited  any  security  for 
the  costs  of  the  reference,  nor  appeared  in  the  High  Court,  held 
the  case  was  not  properly  before  toe  Court,  and  an  application  for 
costs  by  the  defendant  who  did  appear  was  therefore  refused. 

Rajkumar  Pabamanick  v.  Stbwabt  ...  ...       App.    23 

Where  a  case  had  been  referred  from 


tjie  Small  Cause  Court,  for  the  opinion  of  the  High  Court,  at  the 
request  of  the  plaintiffs,  and  they  neither  deposited  any  security 
for  the  cost  of  the  reference,  nor  appeared  m  the  Hight  Court, 
Jield,  the  defendants  who  appeared  were  entitled  to  judgment  and 
to  an  order  that  the  plaintiffs  should  pay  the  costs  of  reference 
and  other  expenses  connected  therewith. 

F.  Dissbnt  v.  The  Justices  of  the  Peace  fob  tee  Town  of 
Calcutta      ...  ...  ...  ...  ...       App.    24 

REGISTRATION 167 

See  Act  XVI  of  1864,  s.  51. 

■  ..  ,    Act  XX  0/I866,  ».   48— Unregistered  Deed  of 

Immoveable  Property— Possession— Priority.]  Where  possession 
of  immoveable  property  has  been  given  under  an  unregistered 
lease,  a  subsequent  grantee  of  a  registered  leaf  e  cannot  maintain 
a  suit  to  evict  the  lessee  in  possession,  on  the  ground  of  the  priority 
of  his  deed  under  section  48,  Act  XX  of  1866. 

Narsing  Pork aet  v.  Mussamat  Bewah     ...  ...       App.    89 

REGULATION— 1806— XVII,  s.  7— Mortgage— Foreclosure  of  Equity 
of  Redemption—"  Stipulated  Period.  ]  By  a  mortgage  in  the 
English  form,  tfye  defendants  conveyed  certain  property  to  the 
plaintiff,  subject  to  the  proviso  that,  in  the  event  oi  the  defendants 
paying  to  the  plaintiff  tne  principal  sum  on  the  4th  September 
1868,  and  in  the  meantime  paying  interest  on  that  sum  half-yearly, 
with  annual  rests,  in  case  of  cjefault  of  such  payment,  then  the 
plaintiff  should  re-convey  the  property.  The  defendants  failed  to 
pay  interest ;  and  on  the  4th  December  1866,  the  plaintiff  applied 
to. the  Judge  of  Chittagpng  for  foreclosure ;  thereupon  notice  under 
section  8  oi  Regulation  XVII  of  1806  was  issued,  and  served  on 
the  defendants.  On  the  15tl}  April  1868,  this  suit  was  instituted 
by  the  plaintiff  for  the  establishment  and  confirmation  of  absolute 
purchase,  and  to  obtain  possession  of  the  mortgaged  premises. 

Held,  that  the  suit  was  not  maintainable.  Regulation  XVII  of 
1806  applied  to  this  mortgage;  and,  under  that  Regulation,  the 
mortgage  could  not  apply  for  foreclosure,  until  the  time  agreed 
upon  f or  re-payment  by  the  mortgagor,— that  is,  the  "  stipulated 

no 
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period*'  referred  to  in  section  7,  and  the  mortgagee  is  entitled  to 
one  year's  grace  from  notification  of  the  application  for  foreclosure 
made  after  that  date. 

Sbucati  Sakasibala  Dpbi  i'.  Nand  Lal  8  jut  ...  ...  389 

BEGULATIQN— 1812— XIV ...  632 

See  Mokurrari  IsvemraRi  Fotta. 

,,    ,      ,  ,      1814— XIX       ...  ...  .,,  ..,  •..  135 

See  Partition. 

Seo  Act  I  of  1845,  s.  21. 

BELIEF — Prayer  for  General  Relief]  Under  a  prayer  for  general 
relief,  a  plaintiff  is  not  entitled  to  any  relief  whioh  is  inconsistent 
with  his  plaint ;  therefore,  where  a  plaintiff  brought  a  suit  to  set 
aside  his  father's  will,  on  the  ground  that  he  had  no  power  to  dis- 
pose of  his  property,  out  that  theplaintiff  was  entitled  as  eldest 
son  and  heir-at-law  according  to  Hindu  law,  the  suit  should  have 
been  dismissed  with  costs,  and  no  account  should  have  been  decreed 
to  the  plaintiff  in  respect  of  his  interest  in  a  portion  of  the  proper- 
ty, the  bequest  of  which  was,  in  the  opinion  of  the  Court  below, 
void  fqr  remoteness.. 

HlRALAL  MULXJCK  V.  MaTJLAL  AfULLICK.        ,.. 

BELIGIOUS  ENDOWMENT  

See  Hi5DU  Law. 

RE  ALAND        ...  ...  ...  ... 

See  Act  YHI  09  1859,  ss.  2, 110. 
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682 

••• 

m 

App. 

64 

••• 

274 

See  Magistrate. 

BEMOVAL     OP    CASE    FBOM    FILE  [OF    :8UBOBDINATE 
MAGISTRATE      ...  ...  ...  ...  ...        -App.    45 

Sqe  Criminal  Procedure  Code,  g.  36. 

— — — ,  NUISANCE 131 

See  Act  XXV  of  1861.  s.  62. 

BEMOYING  LOCKS  App.  27 

See  act  VIII  of  1869,  s.  233- 

BEMUNEBATION  OF  AMEEN  136 

See  Partition. 

BENT,  EXECUTION  OF  DECBEE  FOR         155 

See  Moveable  Property, 

,  8U1T  FO£  ENHANCEMENT  OF  47 

See  Petition  of  Appeal  under  s.  IH,  Letters  Patent. 

FBEE  SANAD.    See  Sanad,  Rent-free. 

BENTS,  ACCBETION  TO  PBOPERTY  FBOM 
See  Will. 

BES-JUDICATA  ...  220, 321,  p03 

See  Act  VIII  of  1859,  s.  2.    See  Benami  Purchase. 

App.    50 


•*• 


»•• 


See  Act  111  of  1864  (B.  Cf),  s.  87. 

BESUMPTION  ... 529 

See  Sanad,  Bent-free. 

BETUBN        ...  ...  .,,  ••■  » .«  ,,,  ,„  418 

See  Habeas  Corpus, 
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RETURN*  CONTRADICTION  OF         557 

See  Habbas  Corpw. 

OP  PLAINT  App.    15 

See  Stamps. 

REVENUE,  BOARD  OP  135 

See  Partition* 

COURT,    CONVICTION  BY  MAGISTRATE   FOR 

PRACTISING    AS    MOOKTAR    IN,    WITHOUT     CERTI- 
FICATE          App.    89 

See  Act  XX  of  1865,  B.  34 

JURISDICTION  OF-- Benatni  Lease—Land- 


lord and  tenant— Act  X  of  1859.]  A.  brought  a  suit  in  the  Col- 
lector's Court  against  B.,  ( '.,  D„  and  E.,  for  arrears  of  rent  in  respect 
of  land  demised  under  a  potta  to  F.  He  joined  G.  and  H.  as  defend- 
ants. According  to  the  terms  of  the  potta,  they  were  sureties  for 
F»  It  was  admitted  that  F.'s  name  was  used  benami  in  the  potta, 
and  that  he  took  no  interest.  A.  sued  B*  C.>  D.>  and  E.,  as  the 
parties  interested  and  in  possession.  C.  objected  that  a  new  settle- 
ment had  been  made,  and  a  new  potta  granted ;  that  he  held  a 
moiety  only  of  the  lands,  and  was  not  liable  for  more ;  and  that  D. 
was  his  ryot,  and  ought  not,  therefore,  to  have  been  made  a  defend- 
ant. D.  and  E.  contended  that  they  were  liable  in  respect  of  the 
lot  comprised  under  the  [>otta,  and  had  already  paid  rent  for  it  to 
A.  under  a  decree,  but  objected  that  they  ought  to  have  been  sued 
separately  from  B.,  and  C.  B.  did  not  appear.  The  lower  Court 
held  that  C.  had  failed  to  make  out  his  case,  and  that  D.  and  E.  were 
liable  in  this  suit,  and  passed  a  decree,  ordering  them  to  pay  the 
amount  admitted  by  them  to  be  due  from  them ;  and  the  other 
defendant*  to  pay  the  remainder  of  the  claim.  C.  appealed.  On  the 
appeal,  Peacock,  C.  J.  (Mittek,  J,,  contra),  held,  that  the  plaintiff's 
suit  must  be  dismissed,  the  lease  being  to  P.,  and  not  to  the  defend- 
ants ;  that  the  Court  below  had  founded  its  decision  on  matters 
extraneous  to  the  lease,  which  it  had  no  jurisdiction  to  enquire 
into.    C.  appealed  under  section  15  of  the  Letters  Patent. 

Hddt  by  Ilkm  p  and  Jackson,  J  J.,  that  the  Collector  had  full  juris- 
diction to  entertain  the  suit,  which  was  properly  brought  again  st 
those  who  were  in  the  actual  possession  of  the  land,  and  that  these 
persons  were  really  the  tenants ;  that  the  form  of  the  decree  passed 
by  the  Collector  was  correct,  the  plaintiff  having  consented  to  the 
decree  bsing  given  in  that  form;  that  the  sureties  had  really  mado 
themselves  responsible  for  those  who  were  really  interested  under 
the  lease,  and  not  for  F. 

Held  by  Normajt,  J.  (dmenting),  that  the  terms  of  the  lease 
under  which  F.  was  alone  interested  could  not  be  contradicted  by 
oral  evidence;  that  F.  alone  was  bound  to  the  lessor,  under  the  lease; 
that  the  defendants  could  not  be  sued  as  tenants,  unless,  subse- 
quent to  the  potta  and  kabuliat,  something  had  occurred  creating 
trie  relation  of  landlord  and  tenant  between  them  and  the  lessor ; 
that  no  such  relation  or  any  contract  creating  such  relation  between 
the  parties  could  be  implied  from  the  circumstances  of  the  case, 
and  the  suit  should  be  dismissed.  The  Revenue  Court  had,there- 
fore,  no  jurisdiction.  But  whether  in  the  Revenue  or  Civl  Court, 
D.  and  E.  could  not  be  sued  jointly  with  B.  and  C,  nor  could  G. 
and  H. 

Bepinbehari  Chowdhry  v.  Rahchaxdea  Roy  ...  ...  234 

SALE,  PURCHASER  AT 54b* 

See  Act  I  op  1845,  s.  21. 
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REVERSIONARY  HEIRS       503 

See  Hindu  Widow.  « 

REVERSIONER       ...  18i 

See  Hindu  Law. 

REVERSIONERS,  SUIT  BY  ... 58* 

See  Limitation. 

REVIEW    ...  • 316,321 

See   Statute  24  ihd  26  Vict,,  c.  104,  8.  15.  See  Bbna- 

MI  PUBCHASI. 

m  ^ND  APPEAL,  ARGUMENTS  Cftf 585 

See  Limitation. 

OF   ORDER   REFUSING  PETITION   TO    SUE  IN 


FORMA  PAUPERIS  App.    29 

See  Statute  24  and  25  Vict.,  c.  104,  s.  15. 

RIGHT  TO   BE  HEARD   IN  APPEAL.     See   Co-Respondent's 

BIGHT  TO  BE  HEARD  IN  APPEAL. 

OF  PRESCRIPTION.    See  Prescription. 

PURCHASER        ,  .,.      App    18 


■» 


See  Act  VIII  op  1855  (B.  C),  a.  16. 

SHEBAIT  4%  ^m 

See  Shebait  op*  Hindu  Idox. 

USER.    See  User, 

WAY— Edsement^Ltmitatum— Act  XIV  of  1859.]  A 
light  of  way  over  the  land  of  another  must  be  kept  up  by  constant 
use.  Alter  a  discontinuance  of  such  use  for  a  period  of  six  years, 
no  suit  can  be  brought  to  re-establish  it. 

ilARIDAS  NANDI  V.  JADUNATH  DUTT  ...  ...         App,     66r 

Questions  ofFcutt.] 


Mahomed  An  v.  Jugal  Ram  Cbundek       ...           ...      App.  84 

RIGHTS    OP    HOLDER    OF    FRACTIONAL    SHARE    PUR- 
CHASER OF         ...        ***'    Aim  37 

See  Act  VIII  of  1865  (B.  C),  8.  1$ ^  7 


' PROPRIETORS  TO  ACCRETION  ...  &>i 

See  Diluvution  of  Laud. 

RULES  FOR  INTERPRETATION       ...  , 

SALAMI  A  x 

See  Instalment-bond.  r 

SALE.    See  Intbbim  Injunction. 

OF  ANCESTRAL  PORFERTY  App.    14 

See  MlTAKSHABA.  rr 

.  BY  COLLECTOR  ,  J55 

See  Moveable  Pbopbhtt.  ""  ""  *** 

-,  EFFECT  OF  GOVERNMENT,  ON  JAGHIRS  ...  .     509 

See  Sanad  Rbht-fbeb.  "  *"* 

IN  EXECUTION  OF  DECREE       380  691 

See  Official  Assignee.    $ee  BEDwiraos,  Equiti  of.    ' 
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6ALE  OF  GOODS       •..  HI 

See  Contbact.  . 

t  ■  — —  ItiH*   0/  Exchange,   Presumption   of  Payment 

of— Production  of,  by  Acceptor— -Account  Sales— Evidence — 
Limitation— Achnov^ledgmen^-Act  XIV  of  1859,  s.  4.]  The 
plaintiffs  in  London  and  the  defendant  in  Calcutta  had  dealings, 
which  consisted  in  the  defendant  shipping  jute  Cuttings  and  rejec- 
tions to  the  plaintiffs  in  certain  quantities  and  within  certain  limits 
as  to  price,  the  defendant  drawing  hills  on  the  plaintiffs  in  respect 
of  such  goods,  which  the  plaintiffs  accepted,  The  plaintiffs  alleged 
that  there  was  an  agreement  between  tnem  and  the  defendant,  that 
in  case  of  shipments  in  excess  of  the  limits  given  by  the  plaintiffs, 
they  should  at  their  option  receive  the  goods  on  their  own  account* 
or  treat  them  as  consignments  on  account  of  the  defendant,  but  the 
defendant  denied  there  was  any  such  arrangement.  The  defendant 
made  several  shipments  in  excess  of  the  plaintiffs'  limits,  and  the 
plaintiffs  treated  them  as  consignments  on  the  defendant's  account, 
selling  them  on  defendant's  account  and  forwarding  him  account 
gales)  and  drawing  bills  on  the  defendant  for  any  balance  due  to 
them  in  the  transactions,  which  bills  the  defendant  refused  to  pay. 
The  plaintiffs  forwarded  accounts  current  to  the  defendant,  in 
which  appeared  an  item  of  £188*5-6  as  the  balance  of  account  cur* 
rent  down  to  December  1866.  It  appeared  to  have  been  due, 
however ■,  in  respect  of  an  account  for  1863.  The  defendant  sent  a 
letter,  dated  22nd  December  1865,  to  the  plaintiff s>  which  con* 
tained  the  following  postscript : — "  P.  8. — Enclosed  a  remittance 
of  £40  to  old  account.0  In  an  action  brought  by  the  plaintiffs  for 
the  balance  due  to  them  from  the  defendant  in  respect  of  the  ship* 
ments  which  had  been  treated  by  the  plaintiffs  as  consignments  on 
the  defendant's  account,  the  plaintiffs  included  the  sum  of  £188-5-6. 
The  suit  was  brought  in  November  1868.  The  defendant  admitted 
he  had  sold  the  bills  and  received  the  money  for  them ;  they  were 
produced  by  the  plaintiffs,  the  acceptors. 

Held,  that  the  bills  being  produced  by  the  acceptors  after  due 
date,  and  the  defendant  having  received  no  notice  of  dishonor,  and 
no  demand  for  payment  of  the  bills,  the  presumption  was  that  they 
had  been  paid  by  the  plaintiffs. 

In  exercising  their  option  of  treating  shipments  in  excess  of  their 
limits  as  on  their  own  account,  or  as  consignments  on  account  of 
the  defendant,  the  plaintiffs  were  entitled  to  treat  each  shipment  • 
separately)  and  were  not  compelled  to  decide  on  an  average  of  the 
shipments  taken  all  together. 

The  account  sales  furnished  by  the  plaintiffs  to  the  defendant 
were  primd  facie  evidence  of  the  amount  realized  by  the  sale  of 
the  goods. 

Held  also' {on  appeal,  reversing  the  decision  of  Norman,  J.),  the 
words  "  remittance  of  £40  to  old  account"  were  ambiguous,  and 
did  not  necessarily  import  that  a  further  sum  was  due,  so  as  to  con- 
stitute an  acknowledgment  of  a  debt,  which  would  give  a  new 
period  of  limitation. 

Sheabman  v.  Fleming    ...  ...  .„  ...  ...  619 

MOVEABLE  PROPERTY App.    71 

See  Execution. 

REVENUE  ...  ...  iM  546 

See  Act  I  op  1845,  s.  21. 

mt^m^^m m— •  fc)l±l.r  ...  .».  t9i  |t|  Mf  |M  258 

See  BOTTOX&T  BOND.HQLDEB, 
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SALE  OF  TENURE  FOR  ARREARS  App.     18 

See  Act  VIII  op  1865  (B.  C.),  s.  16. 

SANAD,  RENT-FREE— Jaghir  and  Service  Tenure*— Bewmpticm— 
Power  of  Zemindar  to  resume— Government  Sale,  Effect  of,  on 
Jaghir s —Admission  in  other  Suit  when  Evidence,]  In  1775  a  rent- 
free  sanad  was  granted  to  M.  for  having  put  down  wild  elephants, 
the  consideration  in  future  being  to  cultivate  and  keep  up  a  body 
of  men,  and  take  care  of  the  ryots.  M.  died,  and  a  fresh  sanad 
was  in  1780  granted  to  K.  and  R.,  they  being  thought  to  be  bis- 
heirs ;  but  in  1807,  M.'s  true  heirs  having  established  their  title, 
the  Government  gave  them  *  fresh  sanad  in  lien  of  the  one  to  K. 
and  R ,  reciting  the  circumstances ;  both  these  sanads  were  to  cul- 
tivate, keep  up  a  body  of  men,  keep  off  elephants,  and  attend  to 
the  safety  of  the  ryots.  Held  that  this  was  not  a  service  tenure 
that  could  be  resumed,  and  the  subject  of  service  tenures  wae  ex- 
plained. 

The  zemindari  in  which  these  lands  were  situated  was  settled  in 
1802,  and  was  in  1850  sold  for  arrears  of  Government  revenue  ; 
the  appellant  claimed  to  set  aside  the  sanad  of  1807,  on  the  ground 
that  Government  had  no  right  to  give  such  a  sanad,  but  he  co  - 
tended  that,  if  it  had,  it  could  be  set  aside  by  a  purchaser  at  a 
Government  sale.  Held,  that  the  sanad  was  not  a  new  grant,  but  a 
confirmation  of  the  one  made  before  the  decennial  settlement,  and 
that  Government  was  competent  to  give  such  confirmation. 

An  admission  by  a  jaghirdar  in  a  suit  brought  by  Government  to 
assess  the  lands  that  the  lands  were  comprised  in  a  zemindari,  is 
evidence  of  that  fact  in  a  suit  by  the  zemindar  to  resume  those 
lauds. 

Alexander  John  Forbes  v.  Mib  Mahomed  Taxi    ...  ...  52° 

SAPINDA       ...  ...  ...  ...  ...  ...  15,  442 

See  Hindu  Law. 

SATISFACTION  OF  DECREE  223 

See  Act  VIII  of  1859,  s.  206. 
SCINDE  BAILWAY  ACT,  1857  195 

See  Agent. 

pJj< iV  li  •••  ...  ...  •••  ...  ••«  ...    loO 

See  Agent. 

SEIZURE       ...  ...  ,.«  ..i  ...  ...        App.    31 

See  Pledgee. 

< OF  MOVEABLE  PROPERTY  App.    27 

See  Act  VIII  o?  1859,  s.  233. 

SERVICE  AND  JAGHIR  TENURES 529 

See  Sanad,  Rent-fees. 

dEi-uj!  Jb  ...  ...  ...  •••  €.<  t».        App.       A 

See  Instalment-bond. 

SHAREHOLDER        ...  ...  App.    37 

See  Act  VHI  of  1865  (B.  C),  s.  16. 

SHEBAIT  OF  HINDU  IDOL— Bight  of  a  Shebait  not  Transferable.} 
The  right  of  a  shebait  of  a  Hindu  idol  to  perform  the  services 
and  receive  the  customary  renmueration  is  not  transferable,  and 
cannot  be  sold  in  satisfaction  of  a  decree  against  the  shebait. 

DUBO  MlSSBR  V.  SillNIBAS  MlSSER  ...  ...  ...   6I7 

SHIP,  SALE  OF  •       .„  258 

S&  Bottomj&y  Bond-holder. 
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SIGNATURE  AND  VERIFICATION   ...  ...  ...      App*   *9 

See  Plaibt, 

SISTER  ...  «••  •••  ...  •••  •••      *"PP*    o* 

See  Hijtdtj  Law. 

. PROMISED  BY  BROTHER  TO  GIVE  IN  MARRIAGE  395 

See  Contract. 

SMALL  CAUSE  COURT.    See  Rsrauarct  from . 

^— ACT  (MOFUSSIL)        App.    57 

See  Act  XI  of  1865,  s,  21. 

'  A.  V>  LO  ,,i  •••  ...  •>•  ,.«     OUv 


■*"—»' 


w 


See  Mahoxbdax  Law. 

INTERFERENCE  OF  HIGH  COURT 


IN  CASE  COGNIZABLE  BY  App.    91 

See  Jurisdiction. 

SPECIAL  APPEAL         App.  44,  91 

See  Act  X  of  1859,  s.  13.    See  Jurhdictioh. 


Objection  not  taken  in  the  Courts  below."]    The 


IJigb  Court  allowed  objections  to  be  taken  by  a  defendant  k  which 
had  not  been  taken  in  either  of  the  lower  Courts. 

Bhuban  Chandra  S  hoick  v.  Rajcdyal  Shaicanta      ...      App.    62 

SPECIALLY  REGISTERED  BOND,  POWER  OP  COURT  TO 

ALTER  TERMS  OP  167 

See  Act  XVI  of  1864,  a.  51. 

STAMP — Promissory  Note.]  A.  B.,  by  an  instrument  in  writing, 
dated  6th  August,  promised  to  pay  C.  D.,  "on  demand,"  rupees 
4,310-13-3.  In  the  margin  of  the  instrument  was  written  "  due 
30th  August,"  and  annexed  to  A.  B.'s  signature,  was  the  following 
memo.:— "The  sum  of  rupees  4,310-12-6  only;  forty-five  days  from 
the  5th  of  August."  Held,  that  the  instrument  was  properly  stamped 
as  a  promissory  note  payable  on  demand,  and  ought  to  have  been 
admitted  in  evidence. 

Per  Psacock,  C.  J. — A  promissory  note  payable  on  demand 
ought  to  be  stamped  as  sucn,  notwithstanding  there  may  be  a  col- 
lateral agreement  between  the  parties  that  the  holder  will  not  pre- 
sent it  for  a  given  time,  or  if  paid  on  demand  that  the  (maker)  snail 
be  entitled  to  discount. 

Cbandbakant  Mookbbjbs  v.  Kabtickchaban  Chailb  ...  103 


INSUFFIOIENT-Piamt,  Betern  of— Act  VIJI  of  1859, 


8.  30— Jurisdiction^]  Held  in  special  appeal  that  the  lower  Appellate 
Court  was  right  in  setting  aside  the  proceedings  of  the  Moonsiff, 
on  the  ground  that  the  property  in  suit  was  valued  at  an  amount 
beyond  his  jurisdiction  /  but  the  plaintiff  was  entitled  to  have  the 
pjaint  returnee}  to  him  that  he  might  present  it  with  the  proper 
additional  stamp  before  the  proper  Court. 

Muss  am  at  lADtf  v.  Sheikh  Hipazat  Hossein  ...       App.    15 

,  WAJtfT  OF— 4ct  X  of  1862  e.  U-Act  VIII of  1859,  e.  350 


— Appeal.]    An  Appellate  Court  has  no  power  to  reverse  the  judg- 
ment of  a  Court  of  first  instance  merely  on  the  ground  that  the 
document  on  which  the  suit  was  based  did  not  bear  a  stamp  at  all. 
Srinath  Saha  v.  Saroda  Gobindo  Chowdhby  ...      App.    10 

STATUTE  29  CAR  II,  c.  3,  s.  4 ,  „»  ...  639 

See  Guarantee. 
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STATUTE  29  CAR.  II,  c.  3,  s.  4    See  Statute  op  Frauds 

— — —  21  GEO.  EH,  c.  70,  b.  17  ...  ...  ...       639,643 

See  Guarantee.    See  Statute  o?  Frauds. 

8  A  9  VICT.,  c.  16,  8.  97 ,,.  ...  195 

See  Agent. 

■    ■  11  A  12  TIOT.,  c.  tt,  Bfl.  7  A  49    ... 691 

See  Qieicial  Assignee. 

— - 11 A  12  VICT.,  c.  21,  b.  73— Act  Till  of  1859,  s.  342— 

Appeal  front  Commissioner  of  Insolvent  Court.']  Section  342  of 
Act  VIII  of  1859  does  not  apply  to  appeals  from  the  orders  of  a 
Judge  sitting  as  a  Commissioner  of  the  Insolvent  Court.  The 
right  of  appeal  is  given  by  section  73  of  the  Indian  Insolvent  Act, 
and  the  Court  cannot  impose  on  the  appellant  a  condition  that  he 
shall  give  security  for  the  costs  of  such  an  appeal. 

In  the  Matter  off  Rajcsebak Mi bsbb         ...  ...  ...179 

■—— 20  A  21  VICT.,  c.  160...  ...  19$ 

See  Agent. 


■  24  A  25  VICT.,  c.  104,  s.  15— Jurisdiction — Power  of  the 

High  Court— Review.']  The  lower  Appellate  Court  admitted  a 
petition  for  review  of  its  judgment  after  a  lapse  of  ninety  days 
from  the  date  of  the  decision,  without  recording  that  just  and 
reasonable  cause  for  the  delay  had  been  shown. 

On  an  application,  under  section  15  of  the  Charter  Act,  to  the 
High  Court  to  set  aside  the  order  of  the  lower  Court,  on  the  ground 
that  that  Court  had  no  jurisdiction  to  entertain  an  application  for 
review  alter  a  lapse  of  ninety  days,  without  recording  that  there 
was  just  and  reasonable  cause  for  the  delay,  the  Higl}  Court  refused 
to  interfere. 

AsBA?A$ffi8SA  Bagum  v-  Syad  Inaet  Hossein  ...  ...  31<3 

Power  of  the    High    Court 


— Review  of  Order  refusing  Petition  to  sue  in  Fo,rma  Pauperis.] 
A  Court  oi  original  jurisdiction  has  power  to  entertain  an  appli- 
cation to  review  an  order  refusing  a  petition  for  leave  to  sue  in 
forma  pauperis. 

Under  section  15  of  24  A  2*  Vict.,  o.  104,  the  High  Court  set 
aside  an  order  of  a  Court  of  original  jurisdiction  refusing  to  enter- 
tain such  an  application  on  the  ground  that  the  Court  had  not 
jurisdiction  to  entertain  it. 

In  the  Matter  or  the  Petition  of  Rani  Umasundari 
Debi  ...  ...  ...  ...  ...      App.    29 

OF  FRAUDS 639 

See  Guarantee, 

ii  ; 29  Car.  II,  e.  3,  s.  4— WL  Geo..  III., 

c.  7Q,  s.  17— Htncfo  Defendant.]    The  4th  section  of  the  Statute 

of  Frauds  does  not  apply  to  suits  in  which  the  defendant  is  a  \, 

Hindu. 

Nekram  Jemadar  v.  IswARrpRABAD  Pachuhi  ...  ...643 

STIPULATED  PERIOD  . 389 

See  Regulation  XVII  o*  1806, 8.  7. 

STORAGE  OF  GOODS  ...  401 

See  Landlord  and  Tenant. 

STRICTNESS  OF  PROOF       578 

See  Benahi  Purchase  in  Child's  Name. 


GENERAL  INDEX.  liii 

Page 

SUBMISSION  ...  ..(  M(  *•«.  •••  ...  357 

See  Award. 

SUBORDINATE  MAGISTRATE  100 

See  Contempt  o*  Court. 

• * ,  REMOVAL   OF   CASE  PROM 

FILE  OF   ...  ...  ...  ...  ...  ...       App.    45 

See  Criminal  P&ockdubb  Code,  s.  86. 

SUBSISTENCE-MONEY—  Discharge— Act  VIII  of  1859,  m.  276, 
278.]  A  prisoner  was  arrested  on  August  4th,  and  committed  to 
prison  on  the  evening  of  the  same  day.  Before  his  committal,  the 
execution-creditor  paid  into  the  hands  of  the  jailor  a  sum  sufficient 
for  his  subsistence-money  for  27  days,  at  the  established  rate  of  40 
annas  per  day.  On  the  5th  August,  a  writ  of  habeas  corpus  was 
applied  for  to  bring  the  prisoner  up ;  and  on  the  6th,  a  further  sum 
of  4  annas  was  paid  to  the  jailor  to  cover  any  deficiency  in  the 
former  payment. 

Held,  that  the  requirements  of  section  276,  Act  VHI  of  1859, 
had  not  been  fulfilled,  and  that  the -prisoner  was  entitled  to  his  dis- 
charge under  section  278. 

Dutt  t*.  Cornelius  ...  ...  ...  ...      App.    79 


On  the  30th  of  September,  the  plaintiff,  a  detaining  creditor,  paid 
to  the  jailor  of  the  Calcutta  jail  subsistence-money  for  30  days  for  a 
prisoner  confined  at  the  suit  of  the  plaintiff,  the  jailor  then  having 
a  balance  of  4  annas  over  from  the  subsistence-money  for  Septem- 
ber. Held,  a  sufficient  compliance  with  section  276  of  Act  VIII 
of  1859. 

Haladhar  Det  v  Ambika.  Charan  Bose     ...  ...      App.    80 

SUCCESSION  OF  GENTILES  ACCORDING  TO  MITAKSHARA  293 

See  Hindu  Law. 
SUIT.    See  Valuation  of—. 
— AGAINST  MUNICIPAL  COMMISSIONERS 

See  Act  HI  OP  1864  (B.  0.),  s.  87. 
■  Bx  CO-HEIR    •••  ...  ...  (»« 

See  P ARTIE 8. 

.  REVERSIONERS « 

See  Limitaiion. 


-,  DECLARATORY  , 

See  Hindu  "Widow. 

•  FOR  AN  ACCOUNT  OP  ESTATE,  PARTIES  TO 
See  Pabties. 

— COMPENSATION 

See  Act  VIII  of  1859,  ss.  92,  96. 

CONFIRMATION  OF  POSSESSION  ANDDECLA- 


tt« 

App.    50 

•M 

...  371 

•M 

w«  585 

»»« 

■■•  508 

• 

TO 

...  371 

#•• 

App.     4 

RATION  OF  TITLE  321 

See  Benahc  Purchase. 
DECLARATION  OF   TRUSTS    OF  A   TEMPLE— 


Act  XX  of  1863.]    In  bringing  a  suit  under  Act  XX  of  1863,  it  is 
not  necessary  to  show  that  the  temple  was  one  which  was  formerly 
under  control  of  the  Board  of  Revenue.    The  A  ct  applies  to  pro- 
perty in  Calcutta. 

Ganbs  Sing  v.  Ramgofal  Sing    .,«  ...  ...      App.    55 

DIVORCE  , ,  ,.,      App.      9 


See  Divorce. 
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SUIT  FOE  ENHANCEMENT  OP  RENT  47 

See  Petition  of  Appeal  Under  s.  15,  Letters  Patent. 

POSSESSION  OF  LAND App.    50 

See  Act  III  of  1864  (B.  C),  s.  87. 

TO  CLOSE  WINDOWS  666 

See  Pardanashin. 

TO  RECOVER  MONEY  ON  BOND        App.    46 

See  Cause  of  Action. 
'  PAID  OUT  OF  COURT  ...223 


See  Act  VIII  of  1859,  s.  206. 


.,  VALUE  OF.    See  Act  XXI  of  1863,   ss.  27,  39,  305. 


Mi  »t  • 


SUMMARY  DECISION  ...  ...  ...  ...  ...  162 

See  Act  XIV  of  1859,  as.  20,  22. 

SUPERSTITIOUS  USES  433 

See  Will. 

TACKING  ...  ~.  463 

See  Mortgage. 

TEMPLE.    See  Suit  for  Declaration  of  Trusts  of  — — . 
TENANT.    See  Landlord  and  Tenant. 

,  INCUMBRANCE  BY  FORMER 

See  Act  VIII  of  1865  (Bf  C),  s.  16. 

TENURE,  SALE  OF  FOR  ARREARS 

See  Act  VIE  of  1865  (B.  O),  a.  16. 

TENURES,  JAGHIR  AND  SERVICE  

See  Sanad,  Rent-free. 

TIME  FOR  PRESENTING  PETITION  , 

See  Petition  of  Appeal  under  s. 15,  Letters  Patent. 

OF  OPERATION  OF  VESTING  ORDER 

See  Distress, 

AXXLiJJi  ...  ...  ...  •••  ,,, 

See  Act  VIII 1859,  s.  230. 

,  SUIT  FOR  DECLARATION  OF 

See  Benami  Purchase. 

TRANSMISSION,  DELAY  IN 

See  Appeal  to  Privt  Council. 

xRUolJsJii         •*•  •  «•  •  »•  ...  *••  ... 

See  Redemption,  Equity  op. 

,  FAILURE  TO  APPOINT  

See  Hindu  Law. 


»»»  ••• 


... 


WITH  POWER  OF  APPOINTMENT 
See  Hindu  Law, 


•  •• 


TRUSTS  OF  TEMPLE.    See  Suit  for  Declaration  of 

UNCERTAINTY  

See  Will. 

UNCHASTITY  

See  Hindu  Law. 

UNCLE'S  DAUGHTER'S  SON 

See  Hindu  Law. 
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UNREGISTERED  DEED  OF  IMMOVEABLE  PROPERTY,  App.    86 

See  Registration. 
= POTT  A  AND  EABULIAT      App.      1 

See  Instalment-bond. 
UPPER  STOKY  FLOOR  OF 401 

See  Landlord  and  Tenant. 

USER,  RIGHT  OF— Enjoyment,  Period  of,  sufficient  to  create  a  Right 
of  User.]  There  is  no  rule  of  law  that  a  certain  period  of  enjoy- 
ment is  required  to  establish  the  right  of  user. 

Mullick  Kurim  Baksh  v.  Harihar  Mandar  ...  ...  174 

USURY  ...  ...  ...  ...    *    .    •  ••  •«•  ...  oOO 

See  Mahomedan  Law. 

VALUATION  OF  SUIT— Act  XXVI  of  1867,  Schedule  B,  Article 
11,  Note  A — Act  XVI  of  186*8,  *.  16.]  On  a  dispute  arising  asf  to 
the  proper  valuation  of  a  suit,  the  Odurt  may  on  the  application  of 
either  party,  issue  a  commission,  and  make  an  enquiry  into  tho 
market  value,  or  the  net  profits  of  the  property  in  dispute.  The 
final  decision  as  to  the  proper  valuation  is  vested  in  the  Court  which 
hears  the  suit. 

When  the  defendant  asserts  that  a  suit  is  over- valued,  the  onus 
of  proving  the  truth  of  his  assertion  lies  on  him. 

Uma  Sankar  Rot    Chowdhrt  v.  Stad   Mansur   Ali  Khan 
Bahadur  ...        „  •••  .         •••  •••  •••        App.      Q 

■■■  Appeal]    When  a  suit  has  been  admitted 

upon  a  certain  stamp,  tried  and  decreed  for  the  plaintiff,  "  under 
valuation's  noground  for  dismissing  the  defendant's  appeal. 

Emauddin  Khan  v.  Ramxisbor  Kowar     ...  ...       App.    30 

Jurisdiction — Appellate    Court.']         When 


it  appears,  on  appeal,  that  the  suit  has  not  been  rightly  valued, 
and,  if  rightly  valued,  the  Court  of  first  instance  would  not  have 
had  jurisdiction  to  try  it,  the  Appellate  Court  may  entertain  the 
objection,  though  it  had  not  been  raised  in  the  Court  below. 

Shjbo  Gobind  Rawdt  v.  Abhai  Narayan  Sing       ...       App.    17 

VALUE  OF  DECREE  ...  ...  ...  ...  ...  305 

See  Act  XXI  op  1663,  ss.  27,  39. 

■  ■  ■     oUJLJ.  ...  ...  ...  »«i  ,.|  ...  o\)o 

See  Act  XXI  op  1863,  ss.  27,  39. 

VERIFICATION  AND  SIGNATURE App-    89 

See  Plaint. 

VESTING  ORDER €  ...  691 

See  Official-  Assignee. 

-,  TIME  OF  OPERATION  OF  309 


See  Distkess. 

VOID  BEQUEST         433 

See  Will. 

WAGES,  MASTER'S  LIEN  FOR         258 

See  Bottomry  Bond-holder. 

WAIVING  OBJECTION  IN  COURT  BELOW 570 

See  Practice. 

WANT  OF  STAMP.    See  Stamp. 

WAREHOUSE  ,  ,,.401 

See  Landlord  and  Tenant. 
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WARKA -N  T  t*t  .»•  ...  ...  •«■  ...  L/4 

See  Magistrate. 

-■— ; AGAINST  MOVEABLE   PROPERTY  MODE   OF 

EXECUTING        App.    27 

See  Act  VUI  of  1859,  s.  234. 

WASTE  ...  ...  ...  ...  ...  Mt  ...  508  l 

See  Hindu  Widow,  I 

WAY.    See  Right  op . 

WIDOW  ...  362,466 

See  Hindu  Law. 

— IN  POSSESSION   OF  ESTATE  AS  8ECTXRITY  FOR 

DOWER,  FORM  OF  DECREE  AGAINST 570 

See  Practice. 

WIFE,  CUSTODY  OF  557 

See  Habeas  Corpus* 

WIFE'S  COSTS  ..•  *.  .        ...  App.      9 

See  Divorce* 

WILL— Domicile — Rides  for  InterprMation — "Children" — Accretions 
to  Property  from  Rents.*]  Where  a  testator  has  an  ascertained 
domicile,  the  construction  of  his  will  must  depend  on  the  law  of 
that  domicile ;  hut  if  no  particular  law  is  applicable,  the  Will  is  to 
be  interpreted  by  principles  of  natural  jdstice. 

In  such  cases,  ^applying  the*  rales  of  Hindu,  "Mahomedan,  or 
English  law  {o  the  'ynlla'ol  Hindus,  Mahomedans,  qrEast  Indian 
Christians,  respectively,  their  particular  habits  ana  anodes  of  life 
may  be  looked  to  as  a  guide  to  the  interpretation. 

From  the  context  ox  the  will  and  surroundiugf  circumstances, 
"children"  may  be  interpreted  as  illegitimate  children. 

Where  by  will  the  income  of  estates  was  left  to  devisees  for  life, 
with  a  gift  over  of  the  corpus  on  their  death,  and  a  portion  of  the 
income  instead  of  being  divided  among  the  tenants-for-life  was  ap- 
plied to  the  purchase  of  other  estates,  held,  these- estates  did  not 
pass  to  the  remaindermen,  but  formed  the  absolute  property  of  the 
tenants-for-lif e,  and  passed  to  their  devisees. 

Mussamat  Fanny  Bablow  v.  Sophia  Eveline  Orde  ...      I 

— ■  ■  ■  Void  Bequest — Uncertainty— Super stitioue  Uses."]  N.  E.  J., 
a  Hebrew  merchant,  domiciled  in  Calcutta,  and  possessed  of  both 
real  and  personal  property,  died,  leaving  a  will,  by  which,  after  ap- 
pointing his  mother,  K.  E.  J.,  and  his  brother,  J.  E.  JV,  executrix 
and  executor  thereof,  and  making  various  bequests  and  provisions, 
he  made  the  following  bequest  of  the  residue  of  the  property : — 
.  "  And  what  may  remain  after  payment  of  the  above-mentioned 
"  sums,  as  well  as  the  debts,  shall  remain  under  the  control  of  my 
"  brothers,  S.  E.  J.  and  J.  E.  J.,  for  the  purpose  of  defraying  there- 
*  *  with'  the  expenses  for  the  year,  and  making  charitable  distributions 
"  as  commanded,  and  giving  alms  for  my  spiritual  benefit  according 
"  to  their  judgment."  Held,  assuming  that  the  High  Court  should 
act  in  conformity  with  the  English  Court  of  Chancery  in  carrying 
out  charitable  bequests,  that  as  far  as  the  bequest  related  to  giving 
of  alms  for  the  testator's  spiritual  benefit,  it  was  void  for  uncertain- 
ty. The  "  defraying  expenses  and  making  charitable  distribution" 
were  limited  by  the  bequest  to  the  year  within  which  the  testator 
•    died. 
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Senibh.'^The  English  rule,  of  law  which,  prohibits  the  bequest 
of  money  to  superstitious  uses,  has  no  application  in  India. 

Joseph  Ezekibl  Judah  v.  Atuox    Hyb  Nussbum   Ezbkiel   . 
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WINDOWS,  SUIT  TO  CLOSE 
See  Pardanashin. 

WITNESS      

See  Advocate. 

YEAS  ••«  *..  ••• 

Se*  Mutual  Dialings. 

ZEMINDAR,  POWER  OF,  T.0  RESUME 
pee  Sanad,  Rent-free. 
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